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PREFACE. 


The  \si\v  of  Ontario  relating  to  executors  and  adminis- 
trators is  like  all  other  branches  of  the  law  of  this  Province 
founded  upon  that  of  England.  The  English  law  has  been 
superseded  to  such  an  extent  by  local  legislation  that  the 
more  important  matters  with  which  executors  and  adminis- 
trators have  to  deal  are  now  regulated  not  by  Imperial  stat- 
utes but  by  Provincial  enactments.  For  instance,  the  Devo- 
lution of  Estates,  Succession  Duties,  Investments  by  Trus- 
tees, the  Management  o'f  Estates  by  Trusts  Corporations  are 
all  provided  for  by  Ontario  Acts.  The  standard  English 
text  book  is  Williams  on  Executors,  but  it  is  not  easy  to 
find  out  from  it  or  any  other  English  text  book  what  is  law 
in  Ontario  and  what  is  liot.  The  present  volume  is  an  at- 
tempt to  satisfy  this  want  as  far  as  concerns  the  law  relating 
to  executors  and  administrators. 

I  have  had  in  view  also  in  the  arrangement  of  the  book 
a  contribution  towards  a  codification  of  the  law.  It  is  pos- 
sible by  collating  the  statute  law  and  the  common  law  as 
laid  down  in  text  books  and  in  reports  of  cases  to  compile  a 
fairly  complete  statement  of  the  law  as  it  exists  with  regard 
to  any  given  subject.  Having  this  object  in  view  the  text 
has  been  arranged  by  paragraphs  which  are  numbered.  If 
these  paragraphs  correctly  state  the  law  and  do  not  omit 
essential  points,  it  is  evident  that  some  advance  towards 
codification  iias  been  made.  I  would  be  glad  to  think  that 
my  efforts  in  this  direction  have  been  partially  successful. 

The  reader  will  find  nothing  in  these  pages  dealing  with 
the  mode  of  making  a  will  or  as  to  the  mode  of  proving  a 
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will.  What  I  intend  to  supply,  if  possible,  is  such  informa- 
tion as  will  state  the  course  of  procedure  to  be  adopted  in 
ordinary  routine  by  an  executor  or  an  administrator  in  deal- 
ing with  an  estate. 

The  issue  of  this  work  has  been  delayed  in  order  to 
include  reference  to  the  Acts  of  the  Local  Legislature  of 
Ontario  for  1900. 

The  case  law  referred  to  embraces  both  English  and 
Canadian  decisions.  A  selected  leading  case  on  which 
each  paragraph  of  the  text  is  based  is  given  at  the  end  of  the 
paragraph  for  which  it  is  the  authority.  If  the  paragraph 
includes,  as  it  often  does,  more  than  one  proposition,  the 
case  stated  ought  to  put  the  reader  in  the  way  of  tracing 
other  cases  which  will  verify  a  statement  made  in  the  para- 
graph to  which  the  case  cited  does  not  directly  apply. 

I  have  been  fortunate  in  obtaining  the  permission  of 
Mr.  Harry  Vigeon,  of  Toronto,  F.C.A.,  to  print  a  lecture  on 
executors'  accounts  delivered  by  him  before  the  Institute  of 
Chartered  Accountants,  Toronto.  It  will  be  of  practical 
value,  more  especially  as  Mr.  Yigeon  has  furnished  a  set  of 
estate  accounts  as  a  model. 

Appendices  are  added  containing  selected  rules  of  Court, 
the  authorized  Government  Kegulations  under  the  Succes- 
sion Duty  Act  and  one  or  two  more  important  statutes.  A 
table  of  cases  and  index  are  also  supplied. 

I  hope  the  book  will  be  useful  to  the  Legal  Profession, 
as  well  as  to  those  who  have  the  courage  to  undertake  the 
thankless  office  of  executor  and  trustee. 

R.  E.  KINGSFORD. 

Toronto,  July,  1900. 


PREFACE  TO  REPRINT. 


The  changes  made  in  this  reprint,  bringing  down  the 
statement  of  the  law  to  date,  are  as  follows : 

In  the  text  the  following  paragraphs  have  been  revised. 

1.  247-292,  inclusive,  relating  to  the  property  devolving 
upon  executors  and  administrators  under  the  Devolution  of 
Estates  Act;  289-292,  relating  to  liability  of  lands  descended 
for  debts;   397-402,  relative  to  estates  by  special  occupancy. 

2.  571-576,  inclusive,  and  583-590,  inclusive,  relative  to 
payment  of  succession  duties. 

3.  835-852,  inclusive,  relative  to  Mortmain  and  Charitable 
Trusts. 

I  have  prefixed  to  the  text  : 

1.  Amendments  to  K.  S.  ().  1897  subsequent  to  July,  1900 
(date  of  publication  of  original  text).  References  are  made 
to  the  paragraphs  affected. 

2.  Chapters  335,  336  and  337  of  the  Revised  Statutes  of 
1897;  these  three  Acts  are  taken  from  Volume  III.  of  the 
Revised  Statutes,  1897,  just  issued. 

3.  Notes  of  cases  reported  since  July,  1900  (date  of  publi- 
cation of  original  text).  References  are  made  to  })aragraphs 
affected. 

I  have  added  to  the  appendices  : 

1.  A  complete  consolidation  of  the  Succession  Duties  Act, 
R.  S.  0.  1897,  c.  24,  and  its  amendments  to  date. 

2.  A  reprint  of  the  Mortmain  and  Charitable  Uses  Act, 
1902,  which  is  briefly  analyzed  in  the  text 

3.  The  new  Government  Forms  under  the  Succession 
Duties  Act. 

The  table  of  cases  and  index  have  been  altered  to  be 
correct  references  to  this  reprint. 

With  these  alterations  the  book  ought  to  be  fairly  com- 
plete to  date. 

R.  E.  KTNCtSFORD. 

Toronto,  December,  1902. 


CONTENTS 


PAGE. 

Tbepace iii. 

Table   of   Cases vii. 

Table  of  Statutbs xvii. 

^^DDITIONAL    INTBODUCTORY    MATTER — 

1.  Notes    of    Cases    xxiii. 

2.  Statutory  Amendments   xxx. 

3.  K.  S.  O.  1807,  Chapters  335,  330,  337   xxxvii. 

PART  I. 

Chapter         I.  Executors 1 

II.  Administrators    12 

III.  Renunciation  and  Retractation   39 

IV.  Administration  Bond 42 

V.  Rerocation  of  Probate  or   Letters  of  Admin- 
istration          44 

YI.  Ancillary  Probate  and  Administration 49 

VIL  Intermeddling  without  Authority 53 

VIII.  Probate    68 

IX.  Co-Executors    69 

X.  Application  in  cases  where  Successicoi  Duties 

are  payable 73 

XI.  Erroneous  Presumption  of  Death 74 

XII.  Appointment  of  new  Trustee 76 

PART  II. 

Chapter         I.  Property     devolviug      upon      Executars      and 

Administrators    under    the    Devolution    of 
Estates   Act 79 

II.  Land  as  Assets 102 

III.  Personal     Property     devolving     on     Executors 

or   Administrators 110 

IV.  Power  and  Authority 150 

V.  Estate  of  Executor  and  Administrator 155 

VI.  Exoneration     of     the     Real     Estate     by     the 

Personal    162 

VII.  Marshalling   Assets 168 

PART  III. 

Chapter         I.  Duties  of   Executors 171 

1.  Funeral    171 

2.  Inventory    171 

3.  Registration  of  Will 172 

4.  Insurance  of  Property 174 

5.  Payment  of  Taxes 175 

6.  Collection  of  Assets 175 

7.  Payment  of  Succession  Duties 177 

8.  Payment   of   Debts 211 


VI  COXIEXTS. 

PAGE. 

Chapter        II.  Estates  of  Insolvent  Deceased  Persona 221 

III.  Of   the  liability   of  the   Executor  or  Adminis- 

trator in  respect  of  the  acts  of  Deceased..  223 

IV.  Payment  of   Legacies 235 

V.  Construction  Sections  of  Will  Act 284 

VI.  Payment  of  the  Residue 307 

VII.  Duties   and    Powers   with    respect   to    Children 

of   Deceased 311 

VIII.  Distribution  since  1st  July,  1880 318 

IX.  Liability    of    an    Executor    or    Administrator 

with  i-espect  to  his  own  acts 350 

X.  Liability  of  an  Executor  or  Administrator 
with  respect  to  his  own  tortious  or 
negligent    acts 350 

PART  IV. 

Chapter  I.  Reme<lits  for  Executars  or  Administrators 377 

(1)  Executors  as  Trustees 377 

(2)  Petitions   for   advice 378 

II.  Matters  affecting  Procedure 387 


Extracts    from     I-.ecture    on    Executorshi|)    Accounts    by    Mr. 

Harry  Vigeon,  F.C. A 414 

Jipecimen  Accounts  of  an  Estate 423 


APPENDICES. 

I.  Colonial   Probate  Act 433 

IL  Selected  Rules  of  the  Surrogate  Court . ,  430 

III.  Orders  of  Court  relating  to  Trust  Corporatirms 445 

IV.  Administration  by  Crown  of  Estates  of  Intestates 440 

V.  Mortmain  and  Charitable  I'ses  Act.   R.   S.  O.  c.   112.  Out. 

Stat^.    11K>2   c.   2 -451 

V'l.  Distribu'ion  Sections  of  Devolution  of  Estates  Act 452 

VII.  Amendments  to  Devolution  of  Estates  Act    MM 

VIII.  Succession  Duties  Act.  as  amended 4(»4 

Succession  Duties  Act.  Amending  Acts  of  18J)0.  1001   ....  470 

Government  Regulations  under   Succession   Duties  Act...  474 

Index    - 481 


TABLE  OF  CASES 

References  are  to  Paragraphs. 


Abbott  V.   Massle   7m 

Abrey   v.   Newman   291 

Acherley   v.   Vernon    804 

Ackland  v.   LuUey    9:«« 

Ite   Adams  v.   Kensington   Vestry.   451 

Adams  v.  Adams 940 

Adye  v.  Feuillet^au    1142 

In  the  goods  of  Aird    11 

Alexander   v.    Mull  ins    1235 

Allen    V.   (;ott    288 

Allen    V.   McPherson    193,  221 

Ambler  v.  Lindsay   124<) 

Amsden   r.   Kyle    4^^ 

Anderson   v.   Dou^sall T43 

Anderson   v.   Todd    ••  •   852 

Anjrell    V.    Angell    ^98 

Anstruther  v.   Palmer    57 

Applebe.    Re    717 

Appleton,    Re    705 

Archer's   Case    '^>1 

Archer  v.  Severn. 232,  (WU5,  1131,  11«1 
Argles   V.    McMath    320 

Arkell   v.   Rovh    ^^^If 

Armstrong   v.   Armstrong    172 

Atkinson  v.  Barnard   "^ 

Atkinson    v.    Barton 919 

Atty-Gen.  v.    Bouvens    5)5,  15.> 

Atty-Gen.  v.    Brunning    4SK) 


Atty-Gen  v. 

Atty-Gen.  v. 

AttyHien.  v. 

Atty-<ien.  v. 

Atty-Gen.  v. 

Atty-Gen.  v. 

I  Atty-Gen.  v. 

Atty-(;en.  v. 

Atty-(ien.  v. 

I  Atty-Gen  V. 

lAtty-(fen.  v. 


Charlton    528 

Dimond    490 

Gardner     530 

Gell    522 

Higham   HH 

Lloyd    507 

Ix>rd    Middleton    .  .  .    519 

Montefiore 52.'$ 

Munby    510 

Noyes    520,  531 

Pickard    5a3 


In  the  goods  of  Ayling 217 

'In  the  goods  of  Badenach 12J^ 

l^aillie  V.    Butterfield    192 


—/^—     > 


Bain  v.  Mclntyre   180 

Baird,    Re    203 

Baker  v.   Farmer    732 

Baker    v.    Stuart    990 

Baldwin  v.  Kingstone   10C9 

Bally   V.   Wells    042 

Bank  of   Montreal   v.    Bowers    .  . .   451 
In  the  goods  of  Barker  . .  .00,  83,     84 

Re  Barker    528 

Barker   v.   Greenwood    931 

Barringtons  Settlement,   Re   1173 

Barton  v.  Ilassard   1141 

Bate  V.  Robins    11U9 

Bateman  v.  Hotchkins 407 

In  the  goods  of  Baylis 15 

Beard  v.  Ketchum    1201 

Beatty  v.  Ilaldan   103 

Beatty  v.  Shaw    2;r2,  253 

Beaufort  v.  Dundouald   819 

Beaumont  v.  Olivera 472 

Becher  v.  Iloare 852 

In  the  goods  of  Beggia 52 

Begley  v.  Cook   1051 

Bennet  v.  Bennet    1015 

Berkley's  Trusts,   Re   xxvii. 

Bemal  v.  Bernal 899 

Bernard  v.  Minshull 884 

Bethune  v.   Kennedy    777 

Blackborough  v.  Davis 1041 

Blagrave    v.    Blagrave    935 

Blake  v.  Blake    1258 

Blake  v.   Knight 139 

Bland  v.  I^amb   054 

Blasson  v.  Blcisson   ltW7 

Bleeker   v.   AATiite    744 

Blenkinsop  v.  Foster    12<>r> 

Blower  v.  Morret    735 

Book  v.   Book    225 

Booth's   Trusts,    Re    2,53 

Boxall   V.    Boxall    150 

Boys'  Home  v.   I^wis    HOI 

Brabant  v.  Lalonde   1007 


Vlll 


TABLE   OF   CASES. 


References  are  to  Paragraphs. 


Bradley  v.  Morgan  659 

Bradley  v.  Wilson   675 

Braybrooke,  Lord,  v.  Attj'-Gen,..  528 

Breary,  Re 246 

Tn  the  goods  qt  Briesman 7 

Briggs   V.    Roope    62 

Broadhurst  v.  Balguy   1128 

Brooke.   Re    1092 

Brooke  v.  Haymes   132 

Brooke   v.    Lewis    766 

Brooking  v.  Jennings    102 

Brookes  v.  Stroud 1187 

Broome  v.  Monck   652 

In  the  goods  of  Brown 10 

Brown  v.  Farndell   1033 

Brown  v.   Hope    677 

Bryan  v.  Twigg 953 

Buckley  v.  Barber   186 

Buissiers  v.   Albert    1048 

Bullock   V.   I>owne8    1067 

Burton  v.  Powers 889 

Burton   v.   White    « 887 

Bush,   Re    5 

Butler,  Re 471 

Byam    v.    Sutton    332 

Byde  v.  Byde 711 

Camden  v.  Fletcher   173 

Cameron,  Re xxvi.  600 

Cameron  v.   Bethune    1162 

C-ameron  v.  Campbell   1168 

Cameron   v.   Gibson    307 

Cameron  v.  Phillips 1276 

In  the  goods  of  Campbell Ill 

Campbell  v.  Dunn 350 

Campbell    v.    McKerricher    657 

Re   Canadian    Pacific    R.    W.    Co. 

&    National    Club    259,  Tk^O 

Candy  v.   Campbell    023 

Re  Cannon,  Oates  v.  Cannon ....  1252 

Carr  v.   O'Rourke    xxiv. 

Carron  Iron  Co'y  v.  Maclaren ....  611 

Challenger   v.    Sheppard    932 

Chamberlain  v.  Clarke.  .  .594,  597,  614 

Chambers  v.  Ilowell   420 

Chard  v.  Rae 49 

Chatfield  v.   Berchtoldt    490 

Re  Chillman    977 

Re    Cigala    518 

Chisholm  v.  Barnard   1161 

Clarke  v.  Parker   701,  703 


Clarke  v.   Sewell    79^ 

Clarke's  Trusts,  Re   69G 

Clements  v.  Reynolds   12(.i3 

Clive  V.  Clive 821 

Coatsworth  v.  Carson   10G4 

Coghill   V.   Freelove   643 

Cole  V.  Scott 86S 

Collier  v.  Riyaz    161 

Collins  V.  Crouch   619 

Collinson  v.  leister 1097 

Colquhoun,    Re    1038 

Colville  V.  Middleton   2S»5 

Conduitt  V.  Soane   778 

Cooke   V.   Turner    097 

Coote  V.   Whittington    178 

Cope,    Re     loi 

Copeland  v.   Stephens    658 

Conron  v.  Clqrkson   28 

Re   Coutts    977 

Coventry  v.   Coventry    287 

Cowper  V.   Fletcher    241 

Cox   V.    Peacock    1219 

Crawford  v.  i^^undy   803 

Crewe-Read  v.  Cape  Breton    1252 

Croley  v.  Weld   733 

Crooks  v.  Crooks    GC»9 

Croskill   V.    Bower    114,*^ 

Crowter,    Re    232 

Cudney  v.  Cudney   30^; 

Cullen   V.   Atty-Geu.    for   Ireland.   50t> 
Gumming  v.  Landed  Credit  Co. . . 

2,   1132,1108 

Cunningham   v.   Murray    915 

Cunningham  v.  Seymour 2iK> 

Cunnington  v.  Cunnlngtou xxiv. 

In  the  goods  of  Currey 116 

Curry   v.   Curry    xxix. 

Dagley   v.   Talferry    79i> 

Davenport  v.  Stafford   1145 

Davidson   v.  Boomer    458 

Davis  V.  Chanter   64 

Davis  V.  Davis   816 

Davies   v.    Hodgson    Ii:i8 

Davis  V.  Thomas   881 

Deering   v.   Torrington    403 

Denison  v.  Denison 1161 

In  the  goods  of  Deshais 155 

De  a^rafford  v.  Tempest   ^55 

In  the  goods  of  Dickson 212 

Re  Digges,  Gregory  v.  Edmonson.    451 
Dillon  V.  Parker    825.  ^27 


TABLE   OF   CASKS. 


IX 


References  are  to  Paragraphs. 


l>odds  V.  A.  'O.  U.  W 350 

Doe  d.  Lyon  v.  Lege 273 

Doe  d.  Smith  v.  Shuter 273 

Doe  V.  Guy 7t50,  831 

Doe  V.  Harris 754 

Doe  V.  Shotter 433 

Doe  V.    Sturges 7(54 

Donald  v.  Docald 977 

Dorsey  v.  Dorsey   997 

Douglas,  Re 784 

Dowse  V.  Gorton    1092 

Doyle  V.  Blake   122 

Dundas  v.   Wolfe  Murray    805 

Dyer   v.   Grove    2t>3d 

In   the  goods  of  Earl    162 

Earl  of  Chesterfield's  Trusts  . . .  .xxvii. 
Earl  of  Zetland  v.  Lord  Adv.   . . .   528 

ICast  V.  East   1110 

Easum   v.  Appleford    952 

Eddie.  Re   ..! 258,  458 

Eden  v.  Smyth   715 

Edmonds   v.    Peake    1120 

Edwards  v.  Freeman    1020,  1022 

Egerton  v.  Lord  Brown  low 694 

In  the  goods  of  Elderton 56 

Eliza  Gough  Estate,  Re    xxix. 

Elliott  V.  Kemp 409,  441,  445 

Ellis  V.  Ellis   902 

Elme  V.  Da  Costa 59 

Elmsley  v.  Maddeii    836 

Elworthy  v.  Sandford 184 

Ernes   V.    Ernes    483 

Enohim  v.   Wvlie   154,   158,  163 

Errington  v.  Chapman 812 

Erans  V.  Massie   973 

Evans  v.  Roberts   310 

Evans  v.  Tweedy    1248 

Evelyn  v.  Evelyn    1036 

Ewart  V.  Gordon    1168 

In  the  goods  of  Ewing 76,     80 

Farewell   v.   Farewell    ^2 

Farr  v.   Newman    436,  439 

Fawkes  v.  Gray   768 

In  the  goods  of  Fell    55 

Feltham  v.  Feltham     783 

In  the  goods  of  Fenton    114 

Fenton   v.    Wells    1256 

Fenwick  v.  Clarke   1125 

Fenwick   v.    Potts    941 

Ferguson,  Re   263 


Fielding  v.   Preston    741 

Fisher  v.  Brierley 801 

Fisher   v.    Trueman    313- 

Fleetvsood.    Re    ^{Mj 

Fleming,    Re    li<ja 

Fleming  v.  Burrows 950* 

Flemings  v.  Jarratt   175^ 

Fletcher.    Re    710 

Fletcher's  Estate,  Re 257 

Flood  V.  Patterson 1195,  1246 

Forbes  v.  Stevens 500 

Ford.   Re    1(J67 

Foreman  v.  McGill 974 

Foi-th    v.    Chapman    928^ 

In  the  goods  o.f  Eraser 7 

Freed  v.  Orr   275 

Freeman   v.   Fairlie    1267 

Freeman  v.  Freeman 378 

Frogmorton   v.   Ilolyday    890- 

Fuller  v.  Green ' 1257 

Gabourie,    Re    1 122^ 

Re  Gaitskell's   Trusts    (MS() 

Gale  V.   Luttrell    1202 

Gallivan  v.  Evans 1147 

Galton  V.  Hancock    453,  454 

Galway,  Re y«J2 

Gann   v.   Gregory    219- 

Gardiner  v.  Gardiner 273 

Garrard  v.  Garrard    131 

Gartshore  v.   Chalie    (;81,  7<;7 

Gasquoine,    Re    1 132 

Gawler  v.  Standerwick 782,  786 

Genery  v.  Fitzgerald 874 

George,  Re   806 

Georges  v.  Georges 204 

Gibson   v.   Bott    774 

Gilchrist-Bohn   v.    Fyfe.   Re 45S 

Gildersleeve  v.  Balfour 355,  1182 

Giles  v.   Dyson    965.   1106,  1208 

In  the  goods  of.  Gill 77 

Gillies  v.   :McConachie    S52 

Gillies  V.  Smither 1211 

Glaholm  v.  Rowantree 384 

Glover  v.  Hartcup   7i:> 

Glover  v.  Monckton    026 

Goddard  v.  Cressoines   51 

In   the  goods  of  Goldborough ....     5S 

Good  V.   Good    Of>2 

Gooderham  v.   Moore xxvii. 

Goodman    v.    Boyes    1201 


TABLK   OF  CASKS. 


References  are 

(Jordon  v.  Bowden   787 

<iorinff  V.   (Toriiig    1079 

<;ott    V.    Wairne 785 

(Jraham   Contract,   lie. . . 250 

iirant  v.  iMacdonald 387 

<wraves  v.  Hicks    458 

<iraves   v.    Weld    308 

<ireen   v.   McI>eod    1278 

(xresory  v.  (iregory    1137 

<irey   v.   Riclimond    1178 

<inffitbs  V.   Hamilton 18J) 

(iroves  V.  Wright    780 

IIn?.ue.  Ue.  Traders  Baik  v.  ^lur- 

rav    1271) 

Ilall.    He    1071 

Hall   V.   Hall 378 

Hall  V.  Hallett   419 

Hall  V.  Hufifam   1181 

Hallett.  Ke *. 440 

Hamilton  v.  Aston    1190 

Hamilton    v.    Incledon    1080 

Hamilton   Pro.  v.  Cornell 1281 

Hanson   v.   (iraliam    082 

Harbin    v.    Darby    1U»5 

Harley's  Estate,  Re   1173 

Harman  v.  Harman   012 

Harris  v.   Davis    1M)2 

Harris  v.  Milburn 117 

Harrison  v.  Spencer 1074 

Hawkins  v.  Blewitt   370 

HaylinK  v.  Okey   31«> 

1  fay  ward  v.   Kinsey    482 

1  learn    v.    Wells    -t+2 

Heath   v.  Chilton    233.   1189 

Heathcote    v.    Hulme    11-18 

Henninj;  v.    McLean    xxviii. 

Hensman  v.   Fryer   457 

Hewes  V.   Hewes    1272 

Hill   V.  Cnrtis    120.  174 

Hill   V.   Hill    1252 

Hodgson.    Re    (nJO 

Hodgson  V.   Halford    «M)8 

Hogan  V.  Jackson 885 

Holmes  v.   Murray 852 

Honsl)erger.  Re 1152.   1107 

H<M)ver  V.   Wilson    1  \{\\ 

Ho|M»  V.  Carnegie    1 194 

Hopkins  Estate.  Re    289« 

Howe  V.  Carlaw    977 


to  Paragraphs. 

Howe  V.   Lord  Dartmouth    775 

Hudsjon  V.  Hudson   2:57 

Hudson's  Trusts,   Re    GSJii 

Huggins  V.   Law    597.  llt^ 

Humphrey   v.   Bullen 47 

Hunter  v.   Boyd    xxli. 

Hursell    v.   Bird    107 

Hyde   v.    Skinner    (kJ:1 

I  lysloj),    Re    717 

lanson  v.  Clyde 2036,  1107.  12?.» 

Ingalls  V.  Reid    74 

Ingle  V.  Partridge 1113 

Ingle  V.  Richards 1S7 

Ingolsby,    Re    91»a 

Inglis  V.   Beaty    1 15:: 

Innes  v.  Brown 275 

Innes  v.   Mitchell    7:51 

Irvin   V.    Ironmonger    77^ 

In  re  Ivory,  Hawkin  v.  Turner.  . .     4:i 

Jackson  v.  Prudehome 104i 

Jackson's    Trusts     24*i 

Jackson    v.    Wooley    1251 

Jacques    V.    Chambers    WM 

James  v.   Dean    8tn 

Jeflferson   v.   Morton    27« 

Jenkins  v.   McKenzie    1277 

Jenkins  v.   Plume    :  (C 

Jervis    v.    Wolferstan     8:W 

Jesse  v.   Bennett   124'i 

Jewsbury   v.   Mummery    12 U 

John    v.    Bradbury    91 

Johnson  v.  Child 47 

.Tohnson  v.  ('rook   

Johnson   v.    Kraemer    2 

Johnson   v.   ^IcKenzie    

Johnson  v.  Telford 11 

Jones   V.    Davies    4v 

Jones   V.    Jones    

.Tones  v.   I^ewis    11 

Jordon  v.  Adams 9» 

Kaye.   Re    xxJI 

Kearney  v.  McMinn   

Keilway  v.   Keilway   1< 

Kemp  v.  Westbrook   3' 

Kempton   v.    Cross    11*1 

Kendall   v.    H(imilton 

Keen   v.   Codd    V. 

Kennedy   v.   Pingle    H' 


TABLl!:   OF   CASKS. 


References  are 

Gordon  v.  Bowden    787 

iorinff  V.   (lorinp    1079 

Jott    V.    Wairno 78r> 

Jraham   Contract.   Ue. 250 

irant  v.  Macdonald   387 

<;raves  v.  Hicks    458 

iraves   v.    Weld    308 

iropii   V.   McLeo<l    1278 

Gregory   v.  (ireRory    1137 

irey   v.   Kiclimond    1178 

iriffiths  V.  Hamilton 18:» 

irovos  V.   Wright    780 

Ia;.up.  lie.  Traders  Ra  ik  v.  Mur- 
ray     1271) 

lall.    Ko    1074 

Fall    V.    Hall 378 

lall  V.  Hallott   419 

lall  V.  Huffam   1181 

lallett,  lie ^ 440 

farailton   v.  Aston    1190 

lamilton    v.    Iiu-ledon    1(»80 

lamilton   Pro.   v.   Cornell 1281 

lans-on    v.   (iraliam    082 

larbin   v.    Darby    1105 

larley's  Estate.  Ke   1173 

Inrman  v.  Harman   CtV2 

larris   v,   Davis    902 

larris  v.  Milburn 117 

larrison  v.  Spencer 1074 

Iftwkins  V.  Rlewitt   370 

layling  v.  Okey    3H> 

layward  v.   Kinsey    -182 

learn    v.    Wells    -i-i2 

Tenth  v.  Chilton    233.   1189 

leathcote    v.    Hulme    11-18 

lenninp   v.   McLean    xxviii. 

lensiuan  v.   Fryer    457 

lewes  V.   Hewes   1272 

lill  V.  (^utis   120,  174 

Till  V.   Hill    1252 

lodgson.    He    CuVJ 

lodgson  V.   Halford   mS 

lo^an  V.  Jackson 885 

folnies  V.    Murray 8.52 

lonsberger.  He 1152.  11«m 

loover  V.  Wilson    1101 

lopp  V.  Carnegie    1 194 

lopkins  Estate,  Re    289ii 

lowc  V.  Carlaw    977 


to  Paragraphs. 

Howe  V.   Lord  Dartmouth    775 

Hudson  V.  Huditon   Zfi 

Hudson's  Trusts,   Re   JWS 

Huggins   V.   Law    597,  lUfc 

Humphrey  v.   Bullen 47 

Hunter  v.   Boyd    xxjl 

Hursell    v.    Bird    1»;: 

Hyde    v.    Skinner    J»2:t 

Hyslop,    lie    717 

lanson  v.  Clyde 2G3ft,  1107,  rJ7a 

Ingalls  V.  Reid    71 

Ingle  V.  Partridge 1113 

Ingle  V.  Richards 1S7 

Ingolsby,    Re    OIC 

Inglis  V.   Beaty    H,": 

Innes  v.  Brown   273 

Innes   v.   Mitchell    7:tT 

Irvin   V.    Ironmonger    77^. 

In  re  Ivory,  Hawkin  v.  Turner...     4:; 

Jackson  v.  Prudehome   KW; 

Jackson's    Trusts    24<i 

Jackson    v.    Woo  ley    12.'! 

Jacques    v.    Chambers    VAA 

James   v.   Dean    8«>1 

Jeflferson   v.   Morton    27(> 

Jenkins  v.   McKenzie   1277 

Jenkins  v.   Plume    :  JC 

Jervis    v.    Wolferstan     iCA 

Jesse  v.   Bennett    124a 

Jewsbury  v.   Mummery    1214 

John    V.    Bradbury    J« 

Johnson  v.  Child 47" 

Johnson  v.   Crook    6K» 

Johnson   v.   Kraemer    2."* 

Johnson    v.    McKenzie    ^ 

Johnson  v.  Telford lltV4 

Jones    V.    Davies    437 

Jones   v.    Jones    6W 

Jones   v.    I^ewis    111- 

Jordon  v.  Adams 9<»^ 

Kaye.   Re    xxH 

Kearney  v.  McMinn   77 

Keilway  v.  Keihvay    104it 

Kemp  V.  Westbrook   37P 

Kempton   v.   Cross    11^' 

Kendall   v.    Hamilton 639 

Keen    v.   Codd    12* 

Kennedy   v.   Pingle    H''* 


XIV 


TABLE   OF   CASES. 


References  are 

Spratt   V.   Wilson 1153 

Sproule  V.   Watson   225 

Ke  Staebler   472,  745,  1278 

Stain  ton  v.  Carron  Co 5 

Stami>er  v.   Pickering    709 

Stanley  v.   Bernes    105,  'l'M\ 

Stanley  v.  Stanley   1034 

Staunton  v.   Carron   Co 1243 

Stephens  v.  Venables   704 

In  the  j?oods  of  Stewart   2 

Stewart   v.    Snyder 000 

Stewart   v.   Stewart    10 1 7 

Stillman  v.   Weedon    807 

Stodden    v.    Harvey    410 

Storer   v.   Presta«:e    770 

Strong?  V.  Bird    710.  717 

Styles  V.  (Juy 1130 

Sudden  v.  Crossland , .  1 139 

Sunter  v.  .lohnson    1072 

Suewerkrop   v.   Day    35 

Sykes  v.   Sykes    170 

Tabor   v.    Tabor    328 

Tapley   v.    Eajfleton    822 

Tarn  V.  Cora.  Bank  of  Sydney...   197 

Tate   V.    Ilibbert    377 

Tatham,  Re   248/* 

Taylor  v.  Majfrath IKJl,  l2(kH 

Taylor  v.  Taylor   <hO,   1025 

Tebbs   V.   Carpenter    1101 

Tempest  v.  Tempest   740 

T-Pute  V.  Walsh 259 

Thomas   v.    Montgomery    7S8 

Thompson  v.  Andrews   1091 

Thompson  v.  Clive 1253 

Thompson  v.  Fairbairn    1202 

Thompson  v.   McWilliams,  Re....    li>l 

Thompson   v.   Smith    10«'.5 

Thompson  v.  Thompson   1104 

Thomson  v.   Adv.-General    500 

Thorpe   v.    Shillington    450 

Thrufton   v.    Attorney-General ....   404 

Thynne   v.    Glengall    712 

Tiffany  v.  Thompson    75 

Tillburgh  v.  Rarbut   1M)2 

Tillie  V.   Sprinjfer    010 

Tingrey  v.  Brown   90 

Tone  V.   Brown    8f»3 

Toomey    v.    Tracey    810.  852 

Toovey   v.    Bassett    925 

"^ronto     (Jeneral     Trusts     Co.     v. 


to  Paragraphs. 

Quinn    ^1 

Totten  V.  Totten   4.> 

Tougher,    Re     xxiu 

Townend  v.   Townend    1087 

Townson  v.  Tickell 7.> 

Travers  v.  Gustin   12:' 

Trevanian  v.  Vivian 87: 

Trevelyan  v.  Trevelyan   'JZ'^ 

Trice   v.    Robinson    rJ" 

Trusts    Corporation    of    Out.,    and 

Baehmer,  Re   2.j1» 

Tullock    V.    Dunn    IW 

Turner  v.  Buck 7HT 

Tylee  v.  Deal HMS* 

Tyrrell   v.    Senior    S'»: 

In  the  goods  of  Tucker •'••*• 

I'ffner   v.    Lewis    12-*i7 

l^nderwood  v.  Wing 1U74 

Crquhart   v.    King    *Jt>' 

\'anatto  v.   Mitchell    1.1: 

Vauquelin  v.  Bouard    1'*^ 

Varley  v.  Winn *.  S^ 

Vaudry  v.  Geddes 't-v 

Vickers  v.  Cowell    lll»i 

Vincent   v.    Sharpe    ^N 

Viscountess    D'Adhemar    v.    Bert- 
rand    2441 

Vuliamy  v.  Noble   1"**' 

Wade  V.  Marsh 411 

Wain  v.  Warlters 1<»M 

Waite  V.  Whorwood 127^ 

Walker  v.  Allen    la^ 

Wainman   v.   Field    **7t' 

Wakefield   v.   Wakefield    svx 

Walker    v.    Murray    ?^»- 

Walker  v.  AValker    ♦2it 

Wallop's  Trusts.  Re MT 

Wankford  v.  Wankford 8<?,  87.  ir.» 

Ward  v.  Brat^ey   xx^ 

Ward  v.  Grey    <i«>* 

Ward    V,    Turner    37^ 

Warwick   v.   Greville    V^*^ 

Warwick   v.   Richardson    lU*' 

Watkins    v.    Bradshww    37^ 

Watkins  v.  Maule 4in 

Watsham  v.  Stinton <^'A 

Watson   V.   Pearson    IMi 

Wat»«on   v.   Toone    -*15| 

Webb   V.   Adkins    11 


^ 


TABLE   OF   CASES. 


XV 


References  arc  to  Paragraphs. 


Webb  V.  Byng 8G8 

Webb  T.  Honnor 873 

Webb  V.  Kirby   10(5 

Webb  V.  Kelly 809 

Webb  V.  Needham   48 

Webster  v.  Blackman    1207 

Webster  v.  Webster   178 

Welchman  v.   Sturges    431 

West  V.  Wilby 70,  81,     00 

Wetdrill   v.   Wright    79 

Wetherell   v.    Howells    309 

Whale  V.   Booth    41G 

Whicker  v.   Hume 190,  1052 

White   V.    Collins    1K)1 

AVhite  V.   Mullett    198 

White   V.    Rose    159 

Whitby  V.  Loscombe 852 

AVhyatt  v.  Marsh   (i57 

Wickett  V.  Dolley 800 

Wightwick  V.   Lord    IMS 

Wilde  V.  Walters   320 

Wild's  Case    914 

Wilkes  V.   Wilkes   742 

Wilkins   v.    Hogg    1132 

Williams.  Re   .  .xxvii.,  597.  1173,  1252 
Williams  v.   Burrel    024 


Williams    v.    Lewis    9U8 

Williams  &  McKinnon,  Re 103 

Williams   v.    Roy    11(>1 

Willis  V.  Willis   270,  (K)7 

Wilson  V.  Beatty 103- 

Wilson  V.  Lady  Dunsany Oil 

Wilson    &    Toronto     Incandesc'ent 

Ktoctric   Light   Co.,   Re 259 

Winter  v.  Innes   (^to 

Wollaston  v.  King   S24 

Wood  V.   Armour    2Jn 

Wood  V.   Penvyre   79S 

Woodgate  v.  Field 123«J,  1271 

Woodall,    Re    1252 

Woodruff  V.   Wickworth    10-15 

WooUey  v.  Clarke 428 

Worts  V.   Worts    1094 

Wright  V.   Bell    10r,S 

Wynch,  Ex  parte   913 

Yardley  v.  Arnold 180 

Yates  V.  Madden   817 

Yost  V.   Adams    452 

Yost    V.   Crombie    ^^^^^ 

Young  V.  Purvis 7,  9.H,  458,  <>8t> 


TABLE    OF    STATUTES. 

Shewing  all  sections  of  the  Succession  Duties  Act,  the  Surro- 
gate Courts  Act,  the  Devolution  of  Eistates  Act,  the  Wills  Act. 
and  the  Trustee  Act,  which  are  printed  in  full  in!  the  text  with 
reference  to  the  paragraphs  in  which  they  will  be  found. 


THE  SUCCESSION  DUTIES  ACT. 

t 

R.  S.  O.  1897,  c.  24. 

The  only  sections  of  this  Act  printed  in  the  text  are^sectlon 
3 — para.  572 — and  sub-«ections  (1)  and  (2)  of  section  4,  and  sub- 
section (8)  of  section  4— para.  571.  All  the  rest  of  the  Act  is 
printed  as  an  Appendix,  page  461. 

Sections  8,  9,  and  10  of  chapter  9  Ontario  Statutes  1899, 
(amending  R.  S.  O.  c.  24),  are  paragraphs  583,  584.  The  rest  of 
this  Act  is  an  Appendix,  page  471. 


THE  SURROGATE  COURTS  ACT. 

R.  S.  O.  1897,  c.  59. 

Sec.  Para. 

3.  Surrogate  Court  to  be  in  each  County  33 

17.  Testamentary  Jurisdiction  to  be  exercised  by  the  Surro- 

gate Courts   39 

18.  Powers  and  Jurisdiction  of  Surrogate  Courts 40 

19.  To  what  particular  Court  the  grant  shall  belong 40 

21.  EfPect  of  probate  and  administration 40 

26.  Order    to    produce    any  instrument    purporting  to    be 

testamentary   208 

33.  In    cases  of    contention    matter    may  by   consent  be 

referred  to  High  Court  41 

34.  In  certain  cases  of  contention  matter  may  be  removed 

into  High  Court.    Certain  cases  not  to  be  so  removed .     41 

35.  Power  of  High  Court — Transmission  of  order 41 

36.  Appeals  to  High  Court  45 


xviii  TABLE  OF  STATUTfiS. 

Surrogate  Courts  Act  {Coniinued), 

Sec.  Para. 

37.  Practice  of  the  Court,  rules  as  to 72 

38.  Proof,  etc.,  requisite  for  obtaining  grant  of  probate  or 

administration  wliere  deceased  resided  in  Ontario 72 

39.  When  testator,  etc.,  had  no  fixed  place  of  abode  In  or 

resided  out  of  Ontario,  upon  what  proof  probate  or 
administration  to  be.  granted,  etc 72 

40.  Affidavit  grounding  application  for  grant  to  be  conclu- 

sive         72 

41.  Proof,  etc.,  requisite  for  obtaining  grant  to  party  not 

next  of  kin  to  intestate  61 

42.  Temporary  administration  in  certain  cases 61 

43.  Security  to  be  given  61 

52.  Practice  respecting  caveats   147 

r.4.  Where  a  will  affecting  real  estate  is  proved  in  solemn 

form  or  is  the  subject  of  contentious  proceedings, 
heirs,  etc.,  ipay  be  cited  229 

56.  Administration  pendente  lite  may  be  granted 103 

57.  Administration  with  the  will  annexed,  practice  as  to,  etc.    89 

58.  Applicant  for  administration  to  depose  to  value  of  the 

realty  in  certain  oases  89 

59.  General  power  as  to  appointment  of  administrator  under 

special  circumstances   47n. 

60.  After    grant  of    administration  no    person  to  act    as 

executor    61 

61.  Administration  limited  to  personal  estate  40,    61 

62.  Revocation  of  temporary  grants  of  atlministration  not 

to  prejudice  actions  112n. 

63.  Payments  under  probate  or  administration  revoked 152 

64.  Persons,  etc.,  making  payment  upon  probate  granted, 

indemnified,  etc 152 

65.  Right  of  executor  renouncing  probate  to  cease  abso- 

lutely      133 

66.  Power  to  remove  executors  or  administrators  in  certain 

cases  145 

67.  Order  for  removal    145 

68.  Repeal  of  21  H.  8,  c.  5;  22-3  Car.  11.,  c.  10;  1  Jas.  c.  17. 

as  to  security   136 

69.  Persons  receiving  grants  to  give  bonds  etc 136 

70.  Penalty  in  bonds,  etc 136 

71.  Power  as  to  assignment  of  bonds  136 

72.  Approval  of  accounts  by  Surrogate  Judge  to  be  binding 

in  High  Court   46 

73.  Passing  accounts   136 

(2)  Condition  of  bond  136 

74.  Estates  of  small   value    44 


TABLE   OF  STATUTES.  xix 

Surrogate  Courts  Act  (Continued). 

Sec.  Para. 

75.  Proof  of  relationffhip  44 

76.  Value  to  be  lees  than  $400  44 

77.  Scale  of  fees  44 

78.  Giving    effect   to   grants   of    probate   of    Ehiglish     or 

Colonial  Courts  164 

79.  Security  required  161 

89.  Construction  of  Act  to  conform  to  Devolution  of  Estates 

Act  In. 


DEVOLUTION  OF  ESTATES  ACT. 

R.  S.  O.  1897.  c.  127. 

2.  Application  of  sees.  3-10    248 

3.  Estates  to  which  sees.  3-10  apply  248 

4.  (1)  Property  to  devolve  on  personal  representative. 248,  1055 

(2)  Saving  as  to  dower   991 

(3)  Saving  as  to  husband's  interest  in  property  of  wife.  999 

(4)  Administrators  to  give  security  to  cover  real  estate.  296n. 

5.  Distribution    of    property  of    married    woman     dying 

intestate    998 

6.  Distribution  of  estate  of  person  dying  intestate  and 

without   issue    1037 

7.  Application  of  residue  in  payment  of  debts  450n. 

8.  Sales  where  infants  Interested   249 

9.  Power  of  personal  representative  over  real  property ...  248 
JO.  When  personal  representatives  to  be  deemed  "  heirs". 619,  1055 

11.  Application  for  order  allowing  sale  of  land  by  personal 

representatives  free  of  dower  265,  994 

12.  Widow  entitled  to  whole  estate  not  exceeding  $1,000; 

(2)  Where  estate  exceeds  $1,000; 

(3)  Widow's  share  in  remainder  of  estate 990 

13.  Real  estate  not  disposed  of  within  a  year  to  vest  in  heirs 

unless  caution  registered; 

(2)  Form  of  caution  , Sees. 

(3)  If  caution  specifies  lands   13, 14, 

(4)  Withdrawal  of  caution   15,  all 

(5)  Certificate  of  withdrawal  to  be  verified  on  oath cont'd 

(6)  Renewal  of  caution    in  p. 

(7)  Conveyances  not  affected   262. 

14.  Registration  of  caution  after  12  months  from  death  of 

testator. 

15.  Effect  of  registration  


XX  TABLE  OF  STATUTES. 

Devolution  op  Estates  Act  iContimted), 
Sec.  Para. 

16.  Executors,  etc.,   to  have  certain  powers  as  to  disposi- 

tion of  lands    248 

17,  18.  Approval  of  certain  past  sales 259 

19,  20.  Bona  fide  purchasers  of  estate  to  hold  same  free 

from  debt  248 

60.  Children  advanced  by  settlement,  etc Sees. 

61.  If  advancement  be  not  equal 60-63 , 

62.  Value  of  property  advanced,  how  estimated in  p. 

63.  Education,  etc.,  not  advancement 1013 

In  addition  to  the  above  sections  printed  in  full  in  the  text, 
sections  21  to  59  are  printed  in  full  in  Appendix,  page  452. 


WILLS  ACT. 

R.  S.  O.     1897,  c.  128. 
Sec.  Para. 

9.  Interpretation     "  Will,"     "  Real     Estate,"     "  Personal 

Estate "    269 

17.  Gifts,  etc.,  to  witness  invalid  726 

25.  No  act  as  to  property  named   in   the  will   to   prevent 

operation  of    the    will    as    to    any  interest  left  in 

testator    856,  857 

26.  Will  to  speak  from  death  858-  868 

27.  Lapsed  devise  to  sdnk  into  residuary  devise  869-  876 

28.  Leaseholds,  when  may  pass  under  a  general  devise 877 

29.  A    general    devise    of    realty  or    personalty  to  include 

property  over  which  testator  has  a  general  power  of 
appointment    878-    884 

30.  General    devise  to  pass    whole    estate  in  the    land    de- 

vised  885-    893 

31.  Meaning  of  **  heir,"  in  a  devise  of  real  estate  1057 

32.  Import  of  words  **  die  without  issue"  or  to  that  effect. 894-     929 

33.  When    devise  to  trustee  or    executor    shall    pass  whole 

estate  of  testator   930-    834 

34.  When  devise  to  trustee  shall  pass  whole  estate  beyond 

what  is  requisite  for  the  trust 935-    945 

35.  When  devises  of  estate  tail  shall  not  lapse 945 

36.  Gifts  to  Issue  who  leave  Issue  on  testator's  death  shall 

not  lapse   945 

37.  Mortgage  debts  to  be  primarily  chargeable  on  the  lands, 

also  liens  for  unpaid  purchase  money  461 

38.  Consequence  of  direction  that  testator's  debts  be  paid 

out  of  personalty 461 


TABLE   OF  STATUTES.  Xxi 

TRUSTEE  ACT. 

R.  3.  O.  1897,  c.  129. 
Sec.  Para, 

3.  Every  trust  instrument  to  be  deemed  to  contain  clause 

for  the  indemnity  and  reimbursement  of  the  trustees.     242 

4.  Appointment  of  new  trustee   246 

5.  Vesting  of  trust  property  in  new  or  continuing  trustees 

without  covenants   246 

9.  Receipt  of  trustees  to  be  effectual  discharges 484 

10.  Actions  by  executors  and  administrators  for  torts 340 

11.  Against  executors  and  administrators  for  torts 340 

12.  Damages  in  actions  under  two  preceding  sections 340 

13.  Executors  or  administrators  of  a  lessor   may  distrain 

for  arrears  412 

14.  Within  6  months  after  determination  of  the  leasa A12 

15.  Representatives    of    deceased    joint   contractors    liable 

although  the  other  Joint  contractors  be  living 352 

16.  Devisee  in  trust  may  raise  money  by  sale  or  mortgage 

to  satisfy  charges  notwithstanding  want  of  express 
power  in  the  will  Sees. 

17.  Power  given  by  last  section  extended  to  survivors,  de- 

visees, etc 16-23, 

18.  Executor  to  have  power  of  raising  money  where  there 

is  no  special  devise  all 

19.  Purchasers,  etc.,  not  bound  to  enquire  as  to  exercise  of 

powers    con'd 

20.  Sections  16  to  19  not  to  affect  certain  sales  nor  to  ex- 

tend to  devisees  in  fee  or  in  tail  in 

21.  Direction    to    sell,  etc.,  may    be  exercised    by  executor 

when  no  other  person  is  appointed  to  exercise  same.  .para. 

22.  Administrator  with  will  annexed  may  exercise  power  of 

sale  given  to  the  executor 267 

23.  Or  when  no  one  named  in  will  to  execute  powers  of  sale, 

etc. 

24.  Executors,  etc.,  may  convey  in  pursuance  of  a  contract 

for  fiale  made  by  deceased 264 

25.  Duties  and  liabilities  of  an  executor  and  administrator 

acting  under  the  powers  in  this  Act  264 

26.  Powers  given  by  this  Act  to  two  or  more  survivors 264 

27.  Interpretation  as  to  next  5  sections;  "  Trustee." 

(2)  Extended  to  Joint  trustees; 

(3)  "  Instrument;" 

(4)  Apply  to  all  trusts  1127 

28.  Appointment  of  agents  by  trustees  for  certain  purposes.  1127 

29.  Sales  by  trustees  not  impeachable  on  certain  grounds...     26^ 


•  • 


XXll  TABLE   OF  STATUTES. 

Trustee  Act   {.Continued). 

Sec.  Para. 

30.  Trustee    committing     breach    of     trust   at     instigation 

of  beneficiary  1170 

31.  Powers  of  trustee  to  insure  trust  property    478 

32.  Application  of  Statutes  of  Limitations  to  certain  actions 

against  trustees  1177 

33.  Powers  of  executors  as  to  settling  debts  owing  from  or 

to  their  estates   595 

34.  In  case  of  deficiency  of  assets  debts  to  rank  pari  passu. 

not  to  affect  liens  594 

35.  If  claim  is  rejected  and  notice  given  an  action  must  be 

brought  within  a  certain  period    601 

36.  As  to  liability  of  executor  or  administrator  in  respect 

to  covenants,  etc.,  in  leases   603 

37.  As  to  liability  erf  executor  in  respect  of  rents,  etc.,  in 

conveyances  or  rent  charges  603 

38.  Distribution  of  assets  of  a  testator  after  notice  given 

by  trustee,  assignee,  executor  or  administrator 59S 

39.  Trustee,  etc.,  may  apply  for  advice  in  management  of 

trust  property 1172 

40.  Allowance  to  trustee   Sees. 

41.  Allowance  to  be  made  although  the  estate  not  before  the  40- 

Court   44 

42.  Act  to  apply  to  existing  as  well  as  future  trusts al! 

43.  Surrogate  Court  Judge  may  order  an  allowance  to  becon'd 

made  to  executor  or  administrator  out  of  the  estate  in 
for  his  trouble   para. 

44.  Where  allowance  fixed  by  an  instrument    1159 


ADDITIONAL  INTRODUCTORY  MATTER 


1.  Notes   of   cases    reported    since    July,    1900, 

p.  xxiii. 

2.  Amendments   to  R.  S.  O.   1897,  subsequent  to 

July,  1900,  not  inserted  in  text  of  re-issue, 

p.  XXX. 

Surrogate  Courts  Act,  R.  S.  O.,  c.  59,  p.  xxx. 

Trustee  Act,  E.  S.  0.,  c.  129,  p.  xxxii. 

Trustee  Investment  Act,  R.S.O.,  c.  136,  p.  xxxiii. 

Registry  Act,  R.  S.  0.,  c.  136,  p.  xxxiii. 

Trust  Corporations,  R.  S.  O.,  c.  206,  p.  xxxv. 

Assessment  Act,  R.  S.  0.,  c.  224,  p.  xxxv. 

Wills  of  Personal  Estate  Acts,   1902,  c.    18, 
p.  xxxvi. 

3.  Statutes  from  Vol.  III.  R.  S.  0.  1897. 

(1)  c.  336,  Statute  of  Distributions,  p.  xxxvii. 

(2)  c.  336,  Trustee  Relief  Act,  p.  xxxviii. 

(3)  c.  337,  Executors  and  Administrators,  p.  1. 


J>rOTES  OF   CASES    REPORTED   SINCE   THE  PUB- 
LICATION OF  THIS  BOOK  (JULY,  1900). 

Application  for  administration  to  more  than  one  Surrogate  Court. 
Sec.  ^8  of  the  Surrogate     Courts  .4c^   R.  *S.   O.  IHiH  c.  59,  not 
stoiiced  in  the  nextj  is  as  follows : 

48.  In  case  it  appears  by  the  certificate  of  the  Surrogate  Clerk 
that  application  for  probate  or  administration  has  been  made  to  two 
ur  more  Surrogate  Courts,  the  Judges  of  such  Courts  respectively 
shall  stay  proceedings  therein,  leaving  the  parties  lo  apply  to  one 
of  the  Judges  of  the  High  Court  to  give  such  direction  in  the  matter 
fis  to  him  seems  necessary.     R.  S.  O.  1887,  c.  50,  s.  45. 

Re  Tougher,  3  O.  L.  K.  144. 

When  applications  fcvr  letters  of  administration  to  the  estate  of 
the  deceased  person  are  made  in  mare  than  one  Surrogate  Court 
preference  will  be  given  to  that  made  by  the  party  nearest  in  the 
order  in  which  adminisitration  is  usually  granted,  and  jurisdiction 
to    proceed  was  conferred  on  the  Surrogate  Court  in  which  appli- 
cation was  made  by  a  mother  as  next-of-kin  against  that  on  behalf 
<:f    creditors,  in  another  Caurt. 
KS  A— e/ 
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The  order  in  which  administration  is  nsaally  granted  is:  (t> 
Husband  or  wife,  (2)  child  or  children,  (3)  grandchild  or  grand- 
children, (4)  great  grandchildren  or  other  descendants,  (5)  father,  (6> 
mother,  (7)  brothers  and  sisters. 

In  Ratcliffe's  case,  3  Go.  40,  it  is  said:  '*  If  a  child  died  intesUte 
without  a  wife,  child,  or  father,  the  mother  is  entitled  to  adminis* 
tration." 

Para,  ^5.    Appeal  from  Surrogate  Court. 

Re  Nichol,  1  O.  L.  R.  213. 

An  appeal  to  a  Divisional  Court  from  an  order  of  a  Surrogate 
Court  is  not  duly  lodged,  and  will  be  quashed  if  security  has  not 
been  given,  and  an  affidavit  of  the  value  of  the  property  affected 
filed,  as  required  by  Rule  57  of  the  Surrogate  Court  Rules  of  1892, 
which  are  made  applicable  by  sec.  36  of  the  Surrogate  Courts  Act^ 
R.  S.  O.  1897,  c.  59,  notwithstanding  the  provision  of  Con.  Rule  825, 
that  no  security  for  costs  shall  be  required  on  a  motion  or  appeal 
to  a  Divisional  Court. 

Para.  J/l.     Surrogate  Courts.     Grant  of  Administration. 

Carr  v.  O'Rourke,  3  O.  L.  R.  632. 

The  practice  of  the  Surrogate  Courts  in  this  Province  is  ta  apply 
the  provisions  of  sec.  59  of  the  Surrogate  Courts  Act  more  liberally 
than  do  the  English  Courts  the  corresponding  provision  of  the  Eng- 
lish Prabate  Act. 

Held,  that  the  Surrogate  Court  had  before  it  all  those  who  were 
required  by  sec.  41  of  the  Surrogate  Courts  Act,  R.  S.  O.  1897,  c 
59,  to  be  cited  or  summoned,  and  the  consent  and  request  of  all  of 
tnem  that  the  defendant  should  be  appointed  administrator,  and  , 
having  regard  to  the  nature  of  the  property  of  the  deceased,  and  the 
advanced  age  and  illiteracy  of  his  sister,  that  the  Judge  had  not 
exercised  his  discretion  improperly  in  directing  the  grant  to  be  made 
to  the  defendant. 

Para.  136.    Inventory  and  Account. 

Cunnington  v.  Cunnington,  2  O.  L.  R.  511. 

The  Surrogate  Courts  of  Ontario  are  invested  with  the  authority 
and  jurisdiction  over  executors  and  administrators,  and  the  render- 
ing by  them  of  inventories  and  accounts,  conferred  in  England  oa 
the  Ordinary  under  21  Hen.  VIII.,  c.  5,  the  effect  of  Rule  19  of  the 
Surrogate  Court  Rules  of  1892,  as  limited  by  section  73  of  the  Suiv 
rogate  Courts  Act,  R.  S.  O.  1897,  c.  59,  being  to  bring  the  practice 
back  to  that  in  force  under  the  ancient  statute. 

It  is  not  only  the  duty  of  an  executor  ox  administrator  to  file 
an  inventory  and  render  an  account  when  duly  called  upon  to  do* 
EO,  but  it  is  his  privilege  to  do  so  voluntarily  in  any  case  in  whichi 


ADDITIONAL  CASES.  XXV 

t 

he  18  liable  to  be  called  upon,  and  this  privilege  in  case  of  his  death, 
extends  to  his  persooial  representative,  though  not  at  the  same  time 
the  representative  of  the  original  testator,  and  even  though  there 
is  a  surviving  representative  of  the  original  testator. 

Where,  therefore,  tbe  executors  of  an  executor  brought  into  the 
proper  Surrogate  Court  an  account  of  the  dealings  of  their  testator, 
with  the  assets  of  the  estate  of  the  original  testator,  treating  in  the 
account  as  cash  received  by  the  accounting  executor  the  amount 
of  a  certain  promissory  note,  and  the  account  was  audited  and  ap- 
proved, after  due  natice  to  the  surviving  executor  of  the  original 
testator,  it  was  held  in  an  issue  in  the  High  Court  between  th& 
surviving  executor  of  the  original  testator  and  the  executors  of  the 
deceased  executor,  upon  pleadings  so  framed  as  to  raise  not  only 
I  be  question  of  the  property  in  this  nate,  but  also  the  question  of 
the  right  to  the  proceeds  thereof,  that  the  audit  and  approval  of 
the  account  were  a  binding  adjudication  as  against  the  surviving 
executor,  that  the  proceeds  of  the  note  were  payable  to  the  estate 
of  his  deceased  co-executor. 

Para.  3^2.    Fatal  Accident  Act, 

McHugh  v.  G,  T.  R,  Co.,  2  O.  L.  R.  600. 

Upon  the  death  before  judgment  of  the  sole  beneficiary  on  whose 
behalf  an  administrator  has  brought  an  action  under  the  Fatal  Ac- 
cidents Act,  R.  S.  O.  1897,  c.  16G,  the  action  comes  to  an  end.  It 
cannot  be  continued  for  the  benefit  of  the  beneficiary's  estate,  nor 
can  a  new  action  be  brought  by  the  beneficiary's  personal  repre- 
sentative. 

Para.  S76.    Donatio  Mortis  Causa. 

Ward  V.  Bradley,  1  O.  L.  R.  118. 

The  holder  of  two  mortgages,  while  very  ill  and  about  to  start 
on  a  journey  for  the  benefit  of  his  health,  handed  the  mortgages 
and  some  title  deeds  to  the  defendant,  telling  her  that  they  were  for 
her.  and  that  he  would  execute  an  assignment  of  them  to  her  if  one 
were  prepared  and  sent  to  him.  The  mortgagee  died  two  months 
later,  no  assignment  having  been  executed  by  him,  and  one  of  the 
mortgages  having  been  partially  discharged  by  him: — 

Held,  that  there  had  not  been  a  donatio  mortis  causa  of  the 
mortgages,  but  merely  an  incomplete  and  ineffective  gift  inter  vivos, 
and  that  the  mortgages  formed  part  of  the  mortgagee's  estate. 

Para.  382,  1087,  1152.    Continuation  of  Business  or  Trade. 

Wakefield  v.  Wakefield,  2  O.  L.  R.  33. 
A  testator  devised   and   bequeathed   all   his   property   real   and 
personal  to  his  wife  **  to  be  used  and  enjoyed  by  her  for  and  during 
the  term  of  her  natural  life  and  widowhood,  and  after  her  decease 


XXVI  EXECUTORS   AND   ADMINISTRATORS. 

or  marrying  again  "  to  named  members  of  his  family.  At  the  time 
of  his  death  he  was  candying  on  business  as  a  brickmaker  upon 
premises  leased  by  him,  he  having  the  light  to  take  clay.  The 
widow,  with  the  assent  and  co-operation  of  members  of  the  family, 
carried  on  the  business  and  developed  it,  using  the  plant  and  rent»w- 
ing  it  when  necessary,  and  when  the  lease  fell  in  some  years  after 
the  testatar's  death,  she  took  a  new  lease  of  the  same  and  other 
premises,  and  at  her  death  the  business  had  increased  very   much 

in  value  — 

« 

Held,  by  the  majority  of  the  Court,  that  the  personal  estate 
should  have  been  converted  into  money  and  not  used  in  specie  by 
the  widow,  but  that  having  been  so  used,  the  increased  value  of 
the  business  enured  to  the  remaindermen  and  did  not  form  part  of 
the  widow's  estate. 

l*ar(i.  .'fl9,  11^0.     Purchase  by  Executor. 

Aho  Para.  9^5.     i^ec.  36  of  Wills  Act. 

Re  ^'inc/tfir,  2  ().  L.  R.  349. 

U.  S.  O.  1897,  c.  128,  s.  30,  as  to  gifts  ta  issue  not  lapsing.  wh<» 
leave  issue  on  testator's  death,  applies  only  to  cases  of  strict  laps**. 
i.nJ  not  to  the  case  of  gifts  to  a  class,  such  as  a  residuary  biHiuesi 
**  equally  among  my  children,  share  and  share  alike."    . 

A  testator  died  possessed  of  shares  in  a  company.  Afterwards, 
up(  11  fresh  allotments  of  stack  being  made,  his  executrix  took  up 
ihe  additional  shares,  paying  the  premium  out  of  her  own  uiouey 
4is  to  some  of  the  shares  and  selling  her  right  to  others; — 

Held,  that  she  was  not  entitled  as  against  the  estate  to  such  new 
shares,  but  only  to  a  lien  thereon  foi-  the  amount  advanced  by  her 
to  take  them  up. 

Para.  ^80.     Taxes  to  be  kept  paid. 

Re  Cameron,  2  O.  L.  U.  7r><». 

A  testator  directed  his  executors  to  set  apart  and  invest  $50.(XX* 
out  of  his  estate,  and  pay  the  income  semi-annually  to  his  wife  dur- 
ing her  life,  with  power  to  appoint,  and  in  default  of  api)ointment. 
over.  He  then  gave  the  residue  equally  among  his  children.  The 
estate  consisted  of  income-producing  securities  to  the  value  of 
^0,000,   and  a  large  amount  of  unproductive  land; — 

Held,  that  the  executors  were  bound  to  reserve  sufficient  pro- 
ductive assets  to  secure  an  income  adequate  to  the  payment  of  the 
taxes  and  other  necessary  expenses,  and  the  widow  was  entitled 
from  the  expiration  of  a  year  from  the  testator's  death  to  a  first 
charge  o,n  the  unproductive  assets  for  the  income  so  taken,  and  to 
the  balance  of  the  income  from  the  productive  assets,  and  to  have 
the  principal  producing  such  balance  set  apart  towards  the  fund  of 
^r)0,000  ultimately  to  be  made  up  as  the  lands  were  sold,  according 
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to  the  followiDg  rules:  As  lands  or  other  assets  were  sold  the  pro- 
ceeds should  be  apportioned  between  capital  and  income,  by  ascer- 
taining the  sum  which  put  out  at  interest  at  the  expiration  of  a  year 
from  the  testator's  death,  and  accumulated  at  compound  interest 
with  half-yearly  rests,  would,  with  accumulations  of  interest,  have 
produced  at  the  day  of  receipt,  the  amount  actually  received  from 
I  he  sale  of  the  lands  or  other  assets;  the  sum  so  ascertained  U\  be 
treated  as  capital,  and  added  to  the  sum  theretofore  set  apart  to- 
wards the  :^r)(»,0(H),  and  the  residue  to  be  treated  as  income  and 
paid  over  to  the  widow. 

In  re  Earl  of  Chesterfield's  Trusts,  (1883)  *M  Ch.  D.  043;  and 
Ir   re  Morley,  Morley  v.  Haig,  (1895)  2  Ch.  738,  applied. 

Para.  606.     Limitation  of  Actions— Trustee  Act,  R.  .S\  O.  78.97,  c.  12*J, 
s.  35, 

Gooderham  v.  Moore,  31  O.  R.  8(>. 
Before  the  commeucement  of  an  action  against  certain  pur- 
chasers one  of  them  died,  and  on  the  plaintiff  notifying  the  adminis- 
trators of  his  claim,  he  was  served  with  a  notice  under  section  35 
of  K.  S.  O.  c.  121),  the  "Trustee  Act,"  disputing  it.  An  action 
was  afterwards  brought  apainst  such  administrator,  but,  on  it  ap- 
pearing that  he  was  then  dead,  and  that  an  administrator  de  bonis 
noji  had  been  appointed,  an  order  was  obtained  amending  the  writ 
l>y  substituting  as  defendant  such  last  named  administrator,  upon 
whom  the  writ  was  served  more  than  six  months  after  the  service 
of  the  notice; — 

Held,  that  the  proceedings  against  the  defendants  must  be 
det^med  to  have  commenced  only  on  the  service  of  the  writ  on  him, 
nnd  this  being  more  than  six  months  from  the  service  of  the  natice, 
the  plaintiff's  action  was  barred. 

Para.  1160.     Trustees — Remuneration — Fixed  annual  sum — Solieitor- 
i  rustee — P.rofi  t — Cos  ts. 

In  re  Williams,   (31st  July,  1902),  22  C.  L.  T.  323. 

Appeal  by  one  of  the  trustees  of  an  estate  from  the  judgment  of  a 
Surrogate  Court  fixing  his  remuneration.  The  Surrogate  Judge  al- 
lowed five  per  cent,  on  the  interest  collected  only,  but  nothing  for  any 
other  services,  on  the  ground  that  he  had  allowed  two  and  a  half  per 
cent,  in  a  former  order  for  the  taking  aver  of  the  corpus. 

Held,  following  re  Berkely's  Trusts,  8  P.  II.  193.  that  an  annual 
allowance  should  be  made  for  looking  after  the  corpus  of  the  fund, 
and  that  it  should  not  depend  upon  the  amount  collected  and  invested 
but  should  be  a  fixed  annual  allowance,  based  on  the  nature  of  the 
property,  and  the  consequent  degree  of  care  and  responsibility  involved. 

Held,  also,  that  the  Surrogate  Judge,  instead  of  allowing  the  trus- 
tees a  percentage  on  the  principal  sum  taken  over,  and  nothing  for  the 
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collection  of  the  interest,  should  have  allowed  them  nothing  for  the 
taking  over  of  the  estate,  but  a  percentage  on  all  interest  collected 
and  paid  over,  and  an  annual  sum  for  the  care  of  the  estate. 

Held,  also,  that  the  general  rule  is,  that  a  trustee-solicitor  is  not 
entitled  to  charge  the  estate  with  fees  for  any  professional  services, 
but  that  an  exception,  which  is  not  to  be  extended,  has  been  established 
by  the  decision  of  liord  Cottenham  in  Cradock  v.  Piper,  1  Macn.  &  G. 
664,  under  which  a  solicitor-trustee,  who  brings  or  defends  proceedings 
in  court  for  himself  and  his  co-trustee,  is  entitled  to  recover  profit 
costs,  and  therefore,  to  charge  such  costs  to  the  estate. 

Para.  1177.     Limitation  of  Actions — Trustee  Act,  s,  32. 

Helming  v.  Maclean,  2  O.  L.  R.  169. 

Held,  that,  although  the  appointment  of  executors  to  carry  out 
the  alternative  provisions  of  the  will  never  took  effect,  the  persons 
named  as  executors  having  (]d)tained  probate,  became  trustees  for 
the  persons  entitled  upon  an  intestacy;  payments  made  by  them 
to  those  who  would  have  been  beneficially  entitled  if  the  alternative 
provisions  had  taken  effect  were  breaches  of  trust;  but  the  Statute 
of  Limitations  was  a  bar  to  a  recovery  in  respect  of  any  of  those 
breaches  which  occurred  mare  than  six  years  before  the  action  was 
brought:  R.  S.  O.  1897,  c.  129,  s.  32. 

Held,  moreover,  that  the  executors  were  entitled,  under  Ontario 
Statutes,  1S99,  c.  15  (see  paragraph  1171),  to  be  relieved  from  per- 
sonal liability  for  all  breaches  of  trust  committed  by  them,  they 
having  acted  honestly  and  reasonably,  in  view-  of  the  facts  that  the 
construction  of  the  will  was  doubtful,  and  that  the  trial  Judge  took 
the  same  view  of  its  effect  as  they  did,  and  that  for  eleven  year* 
everybody  interested  in  the  estate  acquiesced  in  that  view. 

Para.  1171.     Relief  from  Consequence  of  Breach — Evidence. 

^mith  V.  Mason,  1  O.  L.  R.  594. 

The  provisions  of  c.  15  Ontario  Statutes,  1899  (see  para.  1171), 
relieving  trustees  from  the  consequences  of  technical  breaches  of 
trust  who  have  acted  **  honestly  and  reasonably,"  do  not  render 
competent  as  evidence  the  opinion  of  bankers  or  other  financial  men, 
as  to  whether  the  trustee  has  so  acted  in  the  course  he  has  taken, 
GT  omitted  to  take,  in  respect  to  collecting  a  debt  due  the  estate. 
The  general  rule  of  evidence  still  applies,*  that  mere  pers(xnal  belief 
or  opinion  is  not  evidence,  and  the  test  of  reasonableness  is  that 
exhibited  by  the  ordinary  business  man  or  the  man  of  ordinary 
sense,  knowledge  and  prudence  in  the  conduct  of  his  own  affairs. 

Semble,  such  kind  of  apinion  evidence  may  be  given  where  the 
opinion  is  shewn  to  have  been  prevalent  in  the  neighborhood,  and 
to  be  concurrent  with  the  transaction. 
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Para,  1278.    Corroborative  Evidence, 

Curry  v.  Curry,  32  O.  R.  150. 

In  an  action  by  or  against  the  representatives  of.  a  deceased 
person,  the  corroborative  evidence  required  by  B.  S.  O.  c.  73,  s.  10, 
may  be  found  in  the  other  facts  adduced  in  the  case,  raising  a  na- 
tural and  rfltsonable  inference  in  support  of  the  evidence,  whereof 
corroboration  is  required. 

Semble,  corroborative  evidence  within  the  meanihg  of  that  en- 
actment may  be  given  by  an  interested  party,  so  long  as  he  is  not 
the  party  obtaining  the  decision. 

Repreaentation  ad  litem — Tort — Survival  of  action — Death  of  party  pend- 
ing action— R.  8,  0..  1897  ch,  129,  sec,  11— Con,  R,  1897,  19^,  195. 

Hunter  v.  Boyd,  3  O.  L.  R.  183. 

R.  S.  O.  1897,  ch.  129,  sec.  11,  providing  that  a  person  wronged  in 
respect  to  his  person  or  property  by  one  since  deceased,  may  main- 
tain an  action  against  the  administrators  or  executors  of  the  latter, 
does  not  audiorize  such  an  action  against  an  administrator  ad  litem 
merely,  but  only  against  an  executor  or  general  administrator,  clothed 
with  full  power  to  collect  the  assets,  pay  the  debts,  and  divide  the 
estate  which  he  represents. 

Held,   therefore,  that  for  this,  apart  from  other  reasons,  the  ap 
pointment  of  an  administrator  ad   litem   should  be   refused   in   this 
action,  which  was  brought  against  five  persons  for  malicious  prosecu- 
tion, one  of  whom  had  died  after  issue  joined  but  before  trial,  and 
whose  widow  and  children  refused  to  administer  to  the  estate. 

Appointment  of  new  trustee — Married  women. 

Re  Eliza  dough  Estate,  3  O.  L.  R.  206. 

Under  the  Trustee  Act,  R.  S.  O.  1897,  ch,  12*J,  a  married  woman 
was  appointed  a  trustee  under  the  circumstances  set  out  in  the  report. 

See  Re  Kaye   (1866),  L.  R.  1  Ch.  387. 
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AMENDilENTS  TO  R.  S.  0.  1897,  SUBSEQUENT  TO 

PUBLICATIOX  OF  THIS  BOOK  (JULY,  1900,) 

AND  INCLUSIVE  OF  STATUTES,  1902, 

NOT  INSERTED  IN  TEXT  OF 

THIS  RE-ISSUE. 


R.  S.  0.  c.  59. — Surrogate  Courts  Act. 

Section  11  of  chapter  12  of  Ontario  Statutes,  1902,  is  as 
follows : — 

Rev.  Stat.        (1)    Section  72  of  the   Surrogate  Courts  Act  is  amended  by  in- 
^^^'ded^'  8^^^^°S  after  the  word  '*  administrator"  in  the  first,  third  and  fifth 
lines  of  the  said  section  the  words  "  or  guardian." 

Rev.  Stat.         (2)  The  said  section  72  of  the  said  Act  is  further  amended  bj- 

c  59,  8.  72,  adding  the  following  sub-section  thereto: 

amended. 

Paraingac-         ^^)  Guardians  appointed  by  the  Surrogate  Court  may  pass  the 

counts  by  accounts  of  their  dealings  with  the  estate  to  which  they  are  ap- 
gua  lans.  p^j^^^j  guardians  before  the  Surrogate  Judge  of  the  county  from 
the  Surrogate  Court  of  which  their  letters  of  guardianship  issued. 
This  section  shall  be  retrospective,  and  shall  apply  to  all  Surrogate 
Court  guardians  heretofore  appointed,  and  who  have  passed  their  re- 
spective accoimts  before  the  Surrogate  Court  Judge,  save  and  except 
guardians'  accounts  in  litigation  at  the  date  of  this  Act. 

Rev.  Stat.         (3)  Sub-section  2  of  section  73  of  the  said  Act  is  repealed  and 

c.  59,8.73,  the  following  substituted  therefor: 
amended 

Form  of  ^*^^  ^^^  ^*^^^  ^^  ^^  taken  by  executors,  administrators  and  guard- 

oath  of  ians,  and  the  bonds  or  other  security  to  be  given  by  administrators 
executor,  ^^^^  guardians,  and  letters  probate,  letters  of  administration  and  letters 
of  guardianship  hereafter  issued  shall  require  the  executor,  administra- 
tor and  guardian  to  render  a  just  and  full  account  of  his  executor- 
ship, administration  or  guardianship  only  when  thereunto  lawfully 
required. 

Section  72  will  be  found  paragraph  45,  page  18. 

Section  73  will  be  found  paragraph  13G,  page  43. 

The  above  additions  to  the  Surrogate  Courts  Act  (R.  S. 
0.  c.  59)  were  made  in  consequence  of  the  decision  in  Mnrdij 
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V.  Burr,  2  0.  L.  R.  310,  in  which  it  was  held  that  the  Judge  of 
a  Surrogate  Court  had  no  authority  to  pass  the  accounts  of 
a  guardian  of  an  infant.  It  was  there  pointed  out  that  a 
^ardian  was  not  a  "  trustee ''  within  the  meaning  of  section 
18  of  chapter  17  of  Ontario  Statutes,  1901,  above  printed. 
The  omission  is  now  cured. 

Section  8  of  chapter  12  of  Ontario  Statutes,  1901,  is.  as 
follows : — 

8.  The  Surrogate  Courts  Act  is  amended  by  striking  out  so  much  Rev.  Stat., 
of  Schedule  **A"  of  the  said  Act  as  folkxws  the  headiug,  *'  On  pro-  g^^^^j^ 
ceedin^s    in  the  office    of    the    Surrogate  Clerk,"  and    substituting  amended, 
therefor  the  foHowing  as  the  fees  to  be  taken  for  proceedings  in  the 
office  of  the  Surrogate  Clerk,  and  the  said  fees  shall  be  payable,  not-  Fees  pay- 
withstanding  anything  contained  in  section  70  of  the  said  Act,  or  ^^^^ate- 
in  section  155  of  The  Ontario  Insurance  Act  :  Clerk's 

ia)  On  every  search  for  grant  of  probate,  administration,  guard- 
ianship, or  other  matter  in  Clerk's  office  (other  than 
searches  on  application  of  Registrars)    $0  50 

(h)  On  every  certificate  of  search  or  extract 1  00 

(If  exceeding  three  folios,  lOc.  for  each  additional  folio.) 

(c)  On  every  certificate  respecting  other  application  or  caveat, 

when  necessary   search   does   not  extend   beyond   three 

years 5<J 

When  the  necessary    search    extends  beyoijd    three  years, 
10c.  additional  for  every    year  beyond  three  years. 

(d)  On  every  certificate,  when  the  whole  estate  does  not  exceed 

in   value  $400;   or  when   estate   consists   of   insurance 
money  only,  nat  exceeding  $400   30 

(f )  On  every  other  certificate  issued  by  the  Surrogate  Clerk ...       50 
if)  On  every  order  made  on  application  to  a  Judge  in  the  High 

Court,  and  transmission  of  same,  exclusive  of  postage. .       80 

(g)  On  entry  of  every  appeal 1  00 

(A)  On  every  judgment  on  appeal  and  transmission,  exclusive 

of  pa*«tage   3  00 

(i)  On  entry  of  caveat ,50 

<  D  On  every  judgment  or  order  on  appeal  2  50 
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E.  S.  0.  c.  129.— Trustee  Act. 

Section  18  of  chapter  17  of  Ontario  Statutes,  1900,  is  as 
follows : — 

Rev.  Stat        18 — (1)  The    Trustee    Act  is    amended    by  adding  the  following 

tmended.    «^^^^^^  «^*^^  «^<^^^«^  ^^~ 

When  28a.  A  trustee  appointed'  by  any  deed,  will  or  other  instrument 

trusty  jjj  writing,  desiring  to  pass  the  accounts  of  his  dealings  with  the 
Accounts,  estate  to  which  he  is  trustee,  may  file  his  accounts  in  the  office  of 
the  Surrogate  Court  of  the  county  in  which  he,  or  one  of  the  trus- 
tees is  resident,  or  in  the  Surrogate  Court  of  the  county  in  which 
the  trust  estate  or  part  of  the  same  is  situate,  and  thereupon  the 
proceedings  and  practice  upon  the  passing  of  the  said  accounts 
shall  be  the  same  and  have  the  like  effect  as  the  passing  of  execu- 
tors* or  administrators'  accounts  in  the  Surrogate  Court;  provided, 
however,  that  in  the  case  of  trustees  under  any  will  the  accounts 
which  may  be  so  filed  and  passed  shall  be  filed  and  passed  in  the 
office  of  the  Surrogate  Court  by  which  probate  of  the  will  was 
granted. 

R**v.  Stat         (2)  Section  40  of  the  said  Act  is  hereby  amended  by  inserting 
am^lad^^^  the  words  *'  or  Surrogate  Court  Judge  *'  after  the  word  *'  Judge " 
in  the  seventh  line  thereof. 

Section  28  of  the  Trustee  Act  will  be  found  on  page  364. 
paragraph  1127,  but  the  most  appropriate  place  for  the  in- 
sertion of  the  new  section  would  be  on  page  43,  at  the  end  of 
paragraph  136. 

It  is  not  easy  to  understand  why  section  40,  above  men- 
tioned, was  amended,  because  the  amendment  seems  full} 
covered  by  section  43.  Both  of  these  sections  will  be  found 
on  page  373,  paragraph  1159. 

Section  18  of  chapter  12  of  Ontario  Statutes,  1902,  is  as 
follows : — 

Rev    Stat  ^^*  Section  39  of  the  Trustee  Act  is  amended  by  inserting  therein  j 

<^.129,».  39,  after  the  word  *'  trustee  *'  wherever  the  same  appears  in  the  said 
Amended,    g^ction  the  word  '*  guardian." 

This  addition  to  section  39  of  the  Trustee  Act  (R.  S.  0. 
c.  129)  is  made  in  consequence  of  the  decision  in  Murdy  v. 
BurVy  2  0.  L.  R.  310.  See  note  to  amendments  to  Surrogate 
Courts  Act  above.  Section  39  will  be  found  paragraph  1172, 
page  379. 


AMEXDMENl^  TO   R.  S.  O.  XXxili 


E.  S.  0.  c.  130. — Trustee  Investment  Act. 

(See  paragraph  1123,  p.  361.) 

Section  1  of  chapter  14  of  the  Acts  of  1900  is  as  fol- 
lows : — 

Sab-section  1  of  section  5  ot  The  Trustee  Investment  Act,  as  j^^   g^^j. 
amended  by  section  32  of  62  Victoria  (2),  chapter  11,  is  amended  e.  130,  s.  5, 
by  striking  out  the  figures  **25  '*  in  the  tenth  line  of  clause  (a),  and  *•'*•  H   , 
substituting  therefor  the  figure  **  7,"  and  by  striking  out  the  figures 
"  $500,000  "  in  the  seventh  line  of  the  said  clause,  and  substituting 
therefor  the  figures  "400,000." 


E.  S.  0.  c.  136. — ^Registry  Act. 
(See  paragraph  475,  page  172.) 

By  section  1,  chapter  16  of  the  Acts  of  1899,  section  29 
of  the  Registry  Act  (Eev.  Stat.,  1897,  c.  136),  was  amended 
bv  adding  thereto  the  following  additional  sub-section  : 

(3)  From    and    after  the    first    day  of    July,  1899,  the  general  ^      ^  . 
registry  book  shall  be  used  for  recording  wills,  probates,  grants  of  regiKtry 
administration,  and  powers  of  attorney,  in  which  there  is  a  general  ^V**'  ^Jj*^ 
devise  or  power  afl^ecting  lands  without  local  description,  and  after  £q^ 
the   said   date,   except   as   aforesaid,    no   other    instrument    which 
affects  lands  without  local  descripticm,  shall  be  registered  unless  the 
instrument  when  offered  for  registration,  in  addition  to  the  ordinary 
proofs  for  registration,  has  attached  to  it  a  statutory  declaration 
by  one  of  the  parties  to  the  instrument,  or  by  his  attorney  under 
registered  power  of  attorney,  or  by  the  heirs,  executors  or  admin- 
istrators of  such  party,   to  the  effect  that  the  instrument  affects 
lands  within  the  county,  and  giving  a  local  or  general  descripticm 
of  such  lands,  sufficient  to  enable  the  same  ta  be  traced  or  ascer- 
tained by  a  surveyor,  and  thereupon  such  instrument  shall  be  regis- 
tered in  the  proper  separate  registry  book  and  particulars  thereof 
entered  in  the  abstract  index  and  in  all  other  books  in  the  same 
manner  as  if  the  instrument  itself  had  contained  the  local  description 
of  the  lands. 
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62  V.  (2)  c. 
16,  8.  1, 
amended. 

'*  Instru- 
ment "  to 
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m#*nt8 
affecting 
lauds 
without 
local  de- 
scription 
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tion of  in- 
Htrunients 
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and  sepa- 
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try book:!. 

Registra- 
tion of 
statutory 
declara- 
tion an 
to  landH 
affected. 

Wh<)  may 
make  de- 
claration 
for  a  cor- 
poration. 


Section  2  of  chapter  19  of  the  Acts  of  1900,  is  as  follows: 

2.  Sub-section  3  of  section  29  of  the  Registry  Act  is  amended 
by  adding  thereto  the  following  additional  clauses  : — 

(a)  For  the  removal  of  doubts,  it  is  hereby  declared  that  the 
word  "  instrument  *'  in  this  sub-section  includes-  a  caution  or 
renewal  of  caution  under  •*  The  Devolution  of  Estates  Act/*  and 
where  any  such  caution  or  renewal  does  not  contain  a  local  descrip- 
tion of  the  lands  it  shall  not  be  registered  unless  it  has  attached 
to  it  a  statutory  declaration  as  aforesaid. 

(b)  Where  an  instrument  affecting  lands  without  local  des<'rip- 
tian  is,  under  this  sub-section,  registere<l  in  the  separate  registry 
books,  it  may  be  further  registered  and  entered  therein  so  as  to 
affect  other  lands  by  local  description  by  the  registration  of  a 
statutory  declaration  in  the  form  of  Schedule  R.  hereto  or  to  the 
like  effect,  to  be  made  by  any  of  the  persons  in  this  sub-section 
mentioned. 

(r)  Where  an  instrument  has  been  or  is  registerinl  in  the  genera! 
register,  particulars  thereof  may  be  registered  in  the  separate 
registry  books  by  the  registration  of  a  like  statutory  declaration 
In  the  form  of  Schedule  R.  or  to  the  like  effect. 

{(i)  Such  last  mentioned  statutory  declaration  (Farm  R.)  shall 
l»e  registered  in  the  proper  registry  books,  and  particulars  thereof 
entered  in  the  abstract  index,  and  in  all  ather  books  in  the  same 
manner  as  upon  the  registration  of  an  instrument  which  affect*? 
lands  by  local  description;  the  fee  for  registration  thereof  shall  be 
tne  same  as  the  fee  for  the  registration  of  a  certificate  of  discharge 
of  mortgage. 

(e)  Any  statutory  declaration  in  this  sub-section  mentione<l  may. 
where  one  of  the  parties  to  an  instrument  is  a  corporation,  be  made 
by  one  of  the  officers  thereof,  or  where  one  of  the  parties  entitled 
to  make  a  declaration  hereunder  is  absent  from  the  Province,  the 
declaration  may  be  made  by  his  solicitor. 


I. 


SCHEDULE  R. 

STATrTORY  Declaration. 
,  of  the  of  ,  in  the 


county 


of  ,  do  solemnly  declare  that 

1.  I  am  a  party  (or,  as  the  case  may  be,)  to  an  instrument 
affecting  lands  without  local  description,  registen»d  in  the  rejristrr 
office  for  the  county  of  on  the  day  of  ,  A.D.  19  , 
at         minutes  past           o'clock         noon,  in  Liber      ,  as  number 

2.  The  said  instrument  affects  the  lands  within  the  said  county 
hereinafter  described,  that  is  to  say  (here  give  a  local  description 
of  the  lands  sufficient  for  the  purpose  of  registering  an  instrument 
in  the  separate  registry  books  under  the  Act). 

And  I  make  this  solemn  declaration,  etc. 
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R.  S.  0.  c.  20i}. — Trust  Corporations. 

(See  paragraphs  IG  to  20,  page  5.) 

Section  23  of  chapter  12  of  Ontario  Statutes,  1902,  is  as 
follows  : 

23.  Sub-section  2  of  section  11  of  The  Ontario  Trust  Companii^s  Rev.  Stat. 
Act  is  amended  by  inserting  tlie  words  **  or  in  securities  which  are  c.  20t>,»*.ll, 

ft    wH      ^ 

a  first  charge  on  lands  held  in  fee  simple  in  the  Pravince  of  Mani-  j^mended. 
toba  "   after  the  word  **  Provinces  "  in  the  ninth  line  of  said  sub- 
section. 

The  original  section  11  is  as  follows  : 

(2)  Every   trust   company   may   invest   any    trust   moneys   in   its  Mmie  of 

a 

hands  in  any  securities  in  which  private  trustees  may  by  hiw  invest  JJ^v****^- 
trust  moneys,  and  may  also  invest  such  moneys  in  the  public  stock 
funds  or  Government  securities  of  any  of  the  Provinces  of  the  Do- 
minion, or  in  any  securities  guarantied  by  the  I'nited  Kingdom  of 
IJreat  Britain  and  Ireland,  or  by  the  Dominion,  or  by  any  of  the 
said  Provinces,  or  in  the  bonds  or  debentures  of  any  municipal  cor- 
poration in  any  of  the  said  Provinces. 

Prcvvided  that  such  company  shall  not  in  any  case  invest  the 
moneys  of  any  trust  in  securities  prohibited  by  the  trust,  and  sliall 
not  invest  moneys  intrusted  to  it  by  any  Court  in  a  class  of  securi- 
ties disapproved  of  by  the  Court.      00  V.  c.  37,  s.  11. 


E.  S.  0.  c.  224. — Assessment  Act. 

(See  paragraph  480,  page  175.) 

Section  3  of  chapter  34  of  the  Ontario  Statutes,  1900,  is 
as  follows  : 

3.  Sub-section  1  of  section  46  6f  the  said  Act  is  hereby  amended  Rev.  Stat, 
ly  Inserting  in  the  third  line  after  the  word  *' administrator  "  the^-^**'*i 

*'  "  4o,  8.-8.  1, 

words  **  and  which,  if  in  the  possession  of  the  beneficiary  or  benefi-  amended. 

claries  would  be  liable  to  taxation,"  and  inserting  after  the  word  Perwjnal 

orooertv 
**  person  "  in  the  third  line  the  words  "  trustee,  guardian,  executor  }^  handsof 

ixjr  administrator."  trustees. 

* 

4.  Sob-section  2  of  section  40  of  the  said  Act  is  hereby  amended  Assess- 
by  inserting  in  the  eighth  line  after  the  word  *'  character "  the  "'^"*  ^^ 
words  "  subject  to  the  provisions  of  sub-section  1  of  this  section."        etc. 
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Short  title. 


ONTAEIO  STATUTES,  1902,  c.  18. 

An  Act  respecting  Wills  of  Personal  Estate. 

lAssented  to  17th  March,  190i, 

1.  This  Act  may  be  cited  as  The  Wills  Act  of  1902. 

2.  Where  the  word  *'  will  **  occurs  in  this  Act  the  said  word  shall 


include.       ^®  interpreted  as  in  section  9  of  The  Wills  Act  of  Ontario. 


Wills  exe- 
cuted out 
of  Ontario 
when  to  be 
valid. 


Imp.  Act. 
24  &  25  V. 
c.  114. 


Chanfire  of 
domicile 
not  to 
revoke 
will. 

Wills  not 
to  be  inval- 
idated by 
Act. 


Applica- 
tion to 
wills  o( 
persons 
dying 
h»-reafter. 


3.  Every  will  made  out  of  Ontario  by  a  British  subject  (what- 
ever may  be  the  domicile  of  such  person  at  the  time  of  making  the 
same  or  at  the  time  of  his  death)  shall,  as  regards  personal  estate, 
be  held  to  be  well  executed  for  the  purpose  of  being  admitted  in 
Ontario  to  probate,  if  the  same  be  made  according  to  the  forms  re- 
quired either  by  the  law  of  the  place  where  the  same  was  made,  or 
by  the  law  of  the  place  where  such  person  was  domiciled  when  the 
same  was  made,  or  by  the  law  then  in  force  in  that  part  of  His 
Majesty's  Dominions  where  he  had  his  domicile  of  origin. 

4.  No  will  shall  be  held  to  be  revoked  or  to  have  become  in- 
valid, nor  shall  the  construction  thereof  be  altered  by  reason  of  any 
subsequent  change  of  domicile  of  the  person  making  the  same. 

5.  Nothing  in  this  Act  contained  shall  invalidate  any  will  as  re- 
gards personal  estate  which  would  have  been  valid  if  this  Act  had 
nat  been  passed,  except  as  such  will  may  be  revoked  or  altered  by 
any  subsequent  will  made  valid  by  this  Act. 

C.  This  Act  shall  extend  only  to  wills  made  by  persons  who  die 
after  the  passing  of  this  Act. 
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STATUTES  FROM  VOLUME  III,  REVISED 
STATUTES  OF  ONTARIO,  1897. 


H 


OHAPTEK  335. 

£S  MAJESTY,  by  and  with  the  advice  and  consent  of  the  Legis- 
lative Assembly  of  the  Province  of  Ontario,  enacts  as  follows : — 


1.  This  Act  may  be  cited  as  "  The  Statute  of  DistrihutionJ*  New.  Short  title. 

2.  Subject  to  the  provisions  of  The  Devolution  of  Estates  Act,  Subject  to 
the   surplusage  of  the  personal   estate   of  any  person  dying  intes-  I^^Stat, 
tate    shall   be   distributed   in    manner   and   form   following,   that   if^  how,  and 
to  Fay,  one-third   part  of   the  said  surplusage   to   the  wife  of   the  ^  whom, 
intestate,  and  all  the  residue  by  equal  portions  to  and  amongst  the  be  distr^ 
children  of  such  persons  dying  intestate,  and  such  persons  as  legally  buted. 
represent  such  children  in  case  any  of  the  said  children  be  then  dead. 

other  than  such  child  as  shall  have  any  estate  by  the  settlement  of 
thf  intestate,  or  shall  be  advanced  by  the  intestate  in  his  lifetime  by 
portion  equal  to  the  share  which  shall  by  such  distribution  be  allotted 
to  the  other  children,  to  whom  such  distribution  is  to  be  made.    And  IVoviso  re- 
in case  any  child  shall  have  any  estate  by  settlement  from  the  said  !!i?f''"^ 
iiitestate,  or  shall  be  advanced  by  the  said  intestate  in  his  lifetime  ment  by 
by  portion  not  equal  to  the  share  which  will  be  due  to  the  other  l*f^*'t'^»^ 
children  by  such  distribution  as  aforesaid,  then,  so  much  of  the  sur- 
plusage of  the  estate  of  such  intestate  shall  be  distributed  to  such  child 
as  shall  have  any  land  by  settlement  from  the  intestate,  or  was  ad- 
vanced in  the  lifetime  of  the  intestate,  as  shall  make  the  estate  of  all 
the  said  children  to  be  equal  as  near  as  can  be  estimated.     And  in  If  nocbil- 
case  there  be  no  children,  nor  any  legal  representatives  of  them,  then,  ^^^\l\y  ^^ 
on«»  moiety  of  the  said  estate  shall  be  allotted  to  the  wife  of  the  in-  wife,  and 
testate,  and  the  residue  of  the  said  estate  shall  be  distributed  equally  J!^f '?"*  ^ 
to  every  of  the  next  of  kindred  of  the  intestate  who  are  in  equal  de-  kin. 
gree,  and  those  who  legally  represent  them.     22  &  23  Car.  2,  c.  10, 
s.  3    (or  ss.  5,  and  6,  in  Rufif head's  Ed.). 

3.  Provided  that  there  be  no  representations  admitted  among  col-  p^presen- 
laterald  after  brothers'  and  sisters'  children,  and  in  case  there  be  no  tation 
wife,   then,   all  the  said  estate  shall  be  distributed  equally  to  and  cSia"te^lft. 
amongst  the  children,  and  in  case  there  be  no  child,  then,  to  the  next 

of  kindred  in  equal  degree  of,  or  unto,  the  intestate,  and  their  legal  if  no  child- 
representatives   as  aforesaid   and  in  no  atner  manner  whatsoever.  ^^^  then  to 

noxt  of  km 
22  &  23  Car.  2.  c.  10,  s.  4  (or  s.  7  in  Rufifhead's  Ed.) 
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Subject  to 
Rev.  Stat, 
■c.  120,— 
No  dwtri- 
bution  till 
after  one 
year. 

If  debts 
afterwards 
appear, 
then  all  to 
.refund  pro- 
portion- 
ably. 


Brother 
and  sister 
of  intes- 
tate to 
share 
equally 
with  the 
mother. 


4.  To  the  end  that  a  due  regard  be  had  to  creditors,  subject  to  the 
provisions  of  section  38  of  The  Trustee  Acf,  no  such  distribution  of  the 
goods  of  any  person  dying  intestate  shall  be  made  till  after  one  year 
b^  fully  expired  after  the  intestate's  death,  and  every  one  to  whom  any 
di&^tribution  and  share  shall  be  allotted  shall  give  bond  with  sufficient 
sureties,  that  if  any  debt  truly  owing  by  the  intestate  shall  be  after- 
wards sued  for  and  recovered,  or  otherwise  duly  made  to  api)ear.  that 
then,  and  in  every  such  case,  he  shall  refund  and  pay  back  to  the 
administrator  his  rateable  part  of  that  debt,  and  of  the  costs  of  suit 
and  charges  of  the  administrator  by  reason  of  such  debt,  out  of  the  i>art 
and  share  so  as  aforesaid  allotted  to  him,  thereby  to  enable  the  said 
administrator  to  pay  and  satisfy  the  said  debt,  so  discovered  after  the 
di^'tribution  made  as  aforesaid.  22  &  'Si  Car.  2,  c.  10,  s.  5  (or  s.  8  in 
Uuffhead's  Ed ) . 

5.  If  after  the  death  of  a  father  any  of  his  children  sball  die 
intestate  without  wife  or  children  in  the  lifetime  of  the  motlier,  every 
bi  other,  and  sister,  and  the  representatives  of  them,  shall  bave  an 
equal  share  with  her,  anything  in  section  2  of  this  Act  to  the  contrary 
notwithstanding.     1  Jac.  2,  c.  17,  s.  7. 


H 


Short  title. 

Interpre- 
tation of 
words. 
Account- 
ant. 


Xiands. 

■Securities 
Stock. 


Transfer 


CHAPTER  336. 

IS  MAJESTY,  by  and  with  the  advice  and  consent  of  the  Legis- 
lative Assembly  of  the  I*rovince  of  Ontario,  enacts  as  follows : — 

1.  This  Act  may  be  cited  as  **  The  Trustee  Relief  Act.**    ^>ir. 

2.  The  words  **  The  Accountant "  in  this  Act  shall  mean  €is  re- 
gards cases  in  the  High  Court  of  Justice  "  the  Accountant  of  tbe 
Supreme  Court  of  Judicature  far  Ontario,"  and,  as  regards  cases  in 
any  County  Court,  the  Clerk  or  Registrar  referred  to  in  Consolidated 
Rule  1221   (2). 

The  word  *'  lands  "  shall  extend  to,  and  include,  messuages,  tene- 
ments, and  hereditaments,  corporeal  and  incorporeal,  of  every  tenure 
or  description,  whatever  may  be  the  estate  or  interest  therein. 

The  word  **  Securities  "  includes  stocks,  funds,  and  shares. 

The  word  "  Stock  *'  includes  fully  paid  up  shares,  and  any  fund, 
annuity,  or  security  transferable  in  books  kept  by  any  incorporate*! 
bank,  company  or  society,  or  by  instrument  of  transfer,  either  alone 
or  accompanied  by  other  formalities,  and  any  share  or  interest  therein. 

The  word  "transfer"  in  relation  to  stock,  includes  the  perform- 
ance and  execution  of  every  deed,  power  of  attorney,  act  or  thing,  on 
th;*  part  of  the  transferdi*,  to  effect  and  complete  the  title  in  the  trans- 
feree. 
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The  word  **  seized  "  shall  be  applicable  to  any  vested  interest  for  Seized, 
life,  or  of  a  greater  description,  and  shall  extend  to  estates  at  law, 
and  in  equity,  in  possession,  or  in  futurity,  in  any  lands. 

The  word  "  possessed  "  shall  be  applicable  to  any  vested  estate  less  J'uB8f»j.ed. 
than  a  life  estate  at  law,  or  in  equity,  in  possession  or  in  expectancy, 
in  any  lands. 

The  words  "  contingent  right,"  as  applied  to  lands,  shall  mean  a  Coo- 
■contingent,  and  executory,  interest,  a  possibility  coupled  with  an  in-  tiiig«^nt 
terest,  whether  the  object  of  the  gift  or  limitation  of  such  interest  or  "*^**^* 
possibility  be.  or  be  not,  ascertained;  also  a  right  of  entry,  whether 
immediate  or  future,  and  whether  vested,  or  contingent. 

The   words  **  convey  '*   and  **  conveyance  "   applied   to  any  person.  Convey, 
shall  mean  the  execution  by  such  pers>on  of  every  necessary  or  suitable 
-assurance  for  conveying  or  disposing  to  another,   lands  whereof  such  C'onvey- 
person  is  seized,  or  entitled  to  a  contingent  right,  either  for  the  whole  *"*''*^- 
estate   of   the  person  (Onveyirg  or  disposing  or   for  any   less  estate, 
together  with  the  performance  of  all  formalities  required  by  law  to 
the  validity  of  such  conveyance. 

The  words  "assign"  and  "assignment"  shall  mean  the  execution  ^gj,i«„ 
-and  performance  by  a  person  of  every  necessary  or  suitable  deed  or  act 
foi*  assigning,  surrendering,  or  otherwise  transferring  lands  of  which  AsHign- 
such  person  is  possessed,  either  for  the  whole  estate  of  the  person  so^"^t- 
pcssessed,  or  for  any  less  estate. 

The  word  **  trust "  shall  not  mean  the  duties  incident  to  an  estate  j,..,j.j. 
-conveyed  by  way  of  mortgage:  but,  with  this  exception,  the  words 
•*  trust  "  and  "  trustee  "  shall  extend  to,  and  include,  implied  and  con-  Trustee. 
fitructive  trusts,  and  shall  extend  to,  and  include,  cases  where  the 
trustee  has  some  beneficial  estate  or  interest  in  the  subject  of  the  trust, 
«n«l  shall  extend  to,  and  includ?,  the  duties  incident  to  the  office  of 
personal  representative  of  a  deceased  person. 

The  word  "  lunatic  "  shall  mean  any  person  who  shall  have  been  _ 

liunatic. 
declared  a  lunatic. 

The  expression  "  person  of  unsound  mind  "  shall  mean  any  person,  ^ 

rerson  of 
not  an  infant,  who,  not  having  been  declared  a  lunatic,  shall  be  in-  unsouud 

capable  from  intirmity  of  mind,  to  manage  his  own  affairs.  mind. 

The  word  "  devisee  "  includes  the  heir  of  a  devisee,  and  the  devisee 
of  an  heir,  and  any  person  who  may  claim  right  by  devolution  of  title  i^^p'^^^j. 

of  a  similar  description.  5()-r)7  Vict. 

c.  53  8.  50 
The  word  "  mortgage  "  shall  be  applicable  to  every  estate,  interest,  part.' 

■or  property,  in  lands  or  personal  estate,  which  would,  in  a  court  of  Mortgage. 

^uity,  be  deemed  merely  a  security  for  money.     Imp.  Acts  13  &  14  l^^;.  ^^^' 

Vict.  c.  60,  s.  2.  Vict.  c.  53. 

8.  50. 

K  E  A— (/ 
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Juvisdic-  3.  The  powers  and  jurisdiction  by  this  Act  conferred  on  the  High 

tion  of        Court  of  Justice  may,  in  cases  within  the  jurisdiction  of  a  County 
Courts        Court,  be  exercised  by  any  County  Court,  and  all  provisions  therein 
under  Act.  contained  in  reference  to  the  said  High  Court  shall  extend,  and  apply 
to  such  County  Courts  when  exercising  such  jurisdiction.    New. 


Payment 
into  court 
bv  tniBteefl 
ot  trust 
funds  or 
securities. 


Certificate 
of  officer  a 
disch  arge. 


Order  may 
be  made 
though 
some  of 
trustees  do 
not  concur. 

Imp.  Acts 
56-57  v., 
c.  53,  8.  42. 


PAYMENT  INTO  COURT  BT  TRUSTEES. 

4. — (1)  Trustees,  or  the  majority  of  trustees  having  in  their 
hands,  or  under  their  control,  money  or  securities  belonging  to  a  trust, 
may  apply  to  the  High  Court  of  Justice,  em  parte  in  chambers,  for  an 
order  of  the  said  Court  authorizing  them  to  pay  into,  or  deposit  in*, 
the  said  Court  such  money,  or  securities ;  and  the  same  shall,  subject 
to  the  rules  of  Court,  be  dealt  with  according  to  the  orders  of  the 
said  High  Court. 

(2)  The  certificate  of  the  proper  officer  shall  be  a  sufficient  dis- 
charge to  trustees  for  the  money,  or  securities,  so  paid  into,  or  deposit- 
ed in.  Court. 

(3)  Where  any  moneys,  or  securities,  are  vested  in  any  persons  as 
trustees,  and  the  majority  are  desirous  of  paying  the  same  into  or 
depositing  the  same  in  Court,  but  the  concurrence  of  the  other  or 
others  cannot  be  obtained,  the  High  Court  may  order  the  payment  into* 
or  deposit  in,  Court,  t»  be  made  by  the  majority,  without  the  c<mi- 
currence  of  the  other  or  others ;  and  where  any  such  money  or  securi- 
ties are  deposited  with  any  banker,  or  broker,  or  other  depositary,  the 
Court  may  order  payment,  or  delivery,  of  the  moneys,  or  securities* 
to  the  majority  of  the  trustees  for  the  purpose  of  payment  into,  or  de- 
posit in.  Court,  and  every  transfer,  payment,  and  delivery,  made  in  pur- 
suance of  such  order,  shall  be  valid  and  take  effect  as  if  the  same  had 
been  made  on  the  authority,  or  by  the  act,  of  all  the  persons  entitled 
to  the  moneys,  and  securities,  so  transferred,  paid,  or  delivered.  Imp. 
Acts,  10  &  11  Vict.  c.  9C,  ss.  1,  2 ;  12  &  13  Vict.  c.  74,  s.  1. 


V'estinjf 
ordorrt  as 
land,  where 
Court  may 
make. 


Imp.  Act, 
56-57, 
Vict.,  c. 
53,  8.  26. 


VESTING   ORDEBS,    AND    ORDERS    RELEASING    CONTINGENT   RIGHTS,    AS   TO 

LAND. 

6.  In  any  of  the  following  cases,  namely : — 
(i)   Where   tha.  High    Court  appoints  or  has  appointed  a  new 

trustee ;   or 
(ii)   Where  a  trustee  entitled  to,  or  possessed  of,  any  land,  or 

entitled    to   a   contingent   right   therein,    either   solely,   or 

jointly  with  any  other  person, — 

(a)   is  an  infant ;  or 

(6)    is  out  of  Ontario:  or 

( c )  cannot  be  found ;  or 
(iii)   Where  it  is  uncertain  who  was  the  survivor  of  two  or  more 

trustees  jointly  entitled  to,  or  possessed  of,  any  land ;  or 


TRUSTEE   RELIEF  ACT.  xU 

(iv)  Where,  as  to  the  last  trustee  known  to  have  been  entitled  to» 
or  possessed  of,  any  land,  it  is  uncertain  whether  he  is 
living  or  dead;  or 

(v)   Where  there  is  no  heir  or  personal  representative  of  a  trus- 

I       tee  who  was  entitled  to,  or  possessed  of,  land  and  has  died 

intestate  as  to  that  land,  or  where  it  is  uncertain  who  is 

the  heir,  or  personal  representative,  or  devisee,  of  a  trustee 

who  was  entitled  to,  or  possessed  of,  land,  and  is  dead ;  or 

(vi)  Where  a  trustee  jointly  or  solely,  entitled  to,  or  possessed 
of  any  land,  or  entitled  to  a  contingent  right  therein,  has 
been  required  by,  or  on  behalf  of,  a  person  entitled  to 
require  a  conveyance  of  the  land,  or  a  release  of  the  right* 
to  convey  the  land,  or  to  release  the  right,  and  has  wilfully 
refused  or  neglected  to  convey  the  land,  or  release  the 
right,  for  fourteen  days  after  the  date  of  the  requirem«it ; 

thi  High  Court  may  make  an  order  (in  this  Act  called  a  vesting  order) 
Testing  the  land  in  any  such  person  in  any  such  manner,  and  for  any 
such  estate,  as  the  Court  may  direct,  or  releasing,  or  disposing  of,  the 
contingent  right,  to  such  person  as  the  Court  may  direct. 

Provided  that — 

(a)  Where  the  order  is  consequential  on  the  appointment  of  a 
new  trustee,  the  land  shall  be  vested,  for  such  estate  as  the  Court  may 
direct,  in  the  persons  who,  on  the  appointment,  are  the  trustees;  and 

(6)  Where  the  order  relates  to  a  trustee  entitled  jointly  with  an- 
other person,  and  such  trustee  is  out  of  Ontario,  or  cannot  be  found, 
tb.'  land  or  right  shall  be  vested  in  such  other  person,  either  alone,  or 
with  Fome  other  person.    Imp.  Act,  13  &  14  Vict.  c.  60,  ss.  7-18. 

6.  W'here  any  lunatic,  or  person  of  unsound  mind,  shall  be  seized.  Where 

or  possessed,  of  any  lands  upon  any  trust,  or  by  way  of  mortgage,  j^^juj^j^^J^ 

:ho   High  Court  of  Justice  may  make  an   order  that  such  lands  be  truntee  or 

v<  sted  in  such  person  in  such  manner,  and  for  such  estate,  as  the  said  »>'Jrt^agee, 

Court  shall  direct;  and  the  order  shall  have  the  same  effect  as  if  the  ..rdermay 

tiustee,  or  mortgagee,  had  been  sane,  and  had  duly  executed  a  convey-  be  made. 

ance,  or  assignment,  of  the  lands,  in  the  Fame  manner,  for  the  same  r,^  vict!^c 

?i*tate.     Imp.  Act,  13  &  14  Vict.  c.  00,  s.  3.  5  s.  135(1)'. 

Where 

7.  Where  any  lunatic,  or  person  of  uaj-onnd  mind,  shall  be  on-  l^JJ'^V^  ^"" 

titlt-d  to  a 

iried  to  any  contingent  right  in  any  lands  upon  any  trust,  or  by  way  contmpent 

>f  morteage,  the  said  High  Court  may  make  an  order  wholly  roloasiuc  right  as 

trustee  or 
iich   lands  from  such  contingent  right,  or  disposing  of  the  same,  to  mortgagee, 

uch  person  as  the  said  Court  shall  direct ;  and  the  order  shall  have  Court  may 

order  re* 
tie  same  effect  as  if  the  trustee,  cr  mortgagee,  had  been  sane,  and  had  lease.  Imp. 

inly   executed  a  deed  so  releasing,  or  disi)osin'g  of,  the  contingent  right.  :Act,  53 

V ICt     C     5 

Dip.  Act,  13  &  14  Vict.  c.  GO,  s.  4.  s.  135(2.)' 


xlii  EXECUTORS   AND   ADMINISTRATORS. 

Orders  as  8.  Where  the  land  is  subject  to  a  contingent  right  in  an  unborn 

tocontin-  person,  or  class  of  imborn  persons,  who,  on  coming  into  existence 
geat  nghts  .-  »  »  o 

of  unborn  would,  in  respect  thereof,  become  entitled  to,  or  possessed  of,  the  land 
pereons.       q,^  ^uy  trust,  the  High  Court  may  make  an  order  releasing  the  land 

from  the  contingent  right,  or  may  make  an  order  vesting  in  any  person 
50^57  Vict  ^^'^  estate  to,  or  of  which,  the  unborn  person,  or  class  of  unborn  per- 
c.  53,  8.  27.  sons,  would,  on  coming  into  existence,  be  entitled,  or  possessed,  in  ihe 

land.     Imp.  Act,  13  &  14  Vict.  c.  (R),  s.  IG. 

Vesting  or-  9,  Where  any  person  entitled  to,  or  possessed  of,  land,  or  entitl*'<l 
of  convey-  ^"  ^  contingent  right  in  land,  by  way  of  security  for  money,  is  an  in 
ance  by       fant,  the  High  Court  may  make  an  order  vesting,  or  releasing,  or  di>- 

mortgaffe*-.  P^'^*^^  ^^t  ^^^  ^^"^  ^^  right,  in  like  manner  as  in  the  case  of  an  infac: 

Imp.  Act.    trustee.     Imp.  Act,  13  &  14  Vict.  c.  (JO,  ss.  7,  8. 
56-57  v^ict. 

c.  M,  8.  ^«.         jQ^  Where  a  mortgagee  of  land  has  died  without  having  enter mj 

V^estinflf 

order  in       "^^^  ^^®  possession,  or  into  the  receipt  of  the  rents  and  profits  therein'. 

place  (if  and  the  money  due  in  respect  of  the  mortgage  has  been  paid  lo  :i 
liv  person  entitled  to  receive  the  same,  or  that  last  mentioned  person  c<>i»- 
hi'ii .  or  de- sents  to  any  order  for  the  reconveyance  of  the  land,  then  the  Ilieh 
y^^^  'te  ^'ourt  may  make  an  order  vesting  the  land  in  such  person  or  i>ersou>. 
or  personal  in  such  manner,  and  for  such  estate,  as  the  Court  may  direct  in  any  of 
repreKenU-  ^j      foUo^.jng  cases,  namely : — 

tlVe      of  O  7  .r 

mortgagee.         ^t,   Where  an  heir,  or  personal  representative,  or  devistM?,   of  th- 

ivoitgngee  is  out  of  Ontario,  or  cannot   ho  found;  or 
Iinp.  Act, 
50-57  Vict.         (ii)    Where  an  heir,  or  personal  representative,  or  devisee,   of  ih^ 

* '    • "  *  mortgagee,  on  demand  made  by,  or  on  behalf  of,  a  person  entitled  t » 

require  a  conveyance  of  the  land,  has  stated  in  writing  that  be  wiK 

not  convey  the  same,  or  does  not  convey  the  same  for  the  space  ■'" 

fourteen  days  next  after  a   proper  deed  for  conveying  the   land   hi"^ 

been  tendered  to  him  by,  or  on  behalf  of  the  i>erson  so  entitled;  or 

(iii)    Where  it  is  uncertain  which  of  several  devisees  of  the  nioT. 
gagee  was  the  survivor ;  or 

(iv)   Where  it  is  uncertain  as  to  the  survivor  of  several  devis^i 
of  the  mortgagee,  or  as  to  the  heir  or  personal  representative,  of  rh 
mortgagee,  whether  he  is  living,  or  dead ;  or 

(v)  Where  there  is  no  heir,  or  personal  representative,  of  a  mort] 
gagee  who  has  died  intestate  as  to  the  land,  or  where  the  mortya-H 
has  died  and  it  is  uncertain  who  is  his  heir,  or  personal  represents ti^tj 
or  devisee.     Imp.  Act.  13  &  14  Vict.  c.  00,  s.  10. 

y      .  11,  Where  any  Court  gives  a  judgment,  or  makes  an  order  diiv<l 

off'er  con-    ing  the  sale,  or  mortgage,  of  any  land,  every  person  who  is  entitled  n 

sequHTitial  ^p  possessed  of,  the  land,  or  entitled  to  a  contingent  right  therein  i 
on  jucig-  *^  ! 

ment  for      heir,  or  under  the  will  of  a  deceased  person,  for  payment  of   yirh^M 


r 
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debts  the  judgment  was  given,  or  order  made,  and  is  a  party  to  the  8»le,  or 
acticji  or  proceeding  in  which  the  judgment,  or  ortier,  is  given,  or '"**,'^*^^J^ 
made,  or  is  otherwise  bound  by  the  judgment,  or  order,  shall  be  deemed 
to  be  so  entitled,  or  possessed,  as  the  case  may  be,  as  a  trustee  within  ▼         ^^ 
th<'  meaning  of  this  Act;  and  the  High  Court  may,  if  it  thinks  ex- 66 67  Vict, 
pedient,  make  an  order  vesting  the  land,  or  any  part  thereof,  for  such  ^*  ^'  **  ^' 
estate  as  that  Court  thinks  ht,  in  the  purchaser,  or  mortgagee,  or  in 
any  other  person.     Imp.  Acts,  13  &  14  Vict.  c.  (M),  s.  29;  and  15  & 
10  Vict.  c.  55,  s.  1. 

12.  Where  a  judgment  is  given  for  the  specific  performance  of  a  Vesting 
contract  concerning  any  land,  or  for  the  partition,  or  sale  in  lieu  of  o'^^'' co^O' 
partition,  or  exchange  of  any  land,  or,  generally,  where  any  judgment  ^^jmjg. 
is  given  for  the  conveyance  of  any  land,  either  in  cases  arising  out  of  ment  for 
the  doctrine  of  election,  or  otherwise,  the  High  Court  may  declare  thatJIJ^^j.^^ 
any  of  the  parties  to  the  action  are  trustees  of  the  land,  or  any  part  ance,  etc. 
tliereof,  within  the  meaning  of  this  Act,  or  may  declare  that  the  in- 
terests of  unborn  persons  who  might  claim  under  any  party  to  the 
jution,  or  under  the  will,  or  voluntary  settlement,  of  any  person  de-  Imp.  Act, 
ceased,  who  was,  during  his  lifetime  a  party  to  the  contract  or  trans-  •^,:?      o\' 

C*  0»'f  8.  ox* 

actions  concerning  which  the  judgment  is  given,  are  the  interests  of 
persons  who,  on  coming  into  existence,  would  be  trustees  within  the 
meaning  of  this  Act,  and  thereupon  the  High  Court  may  make  a  vest- 
ing order  relating  to  the  rights  of  those  persons,  born,  and  unborn,  as 
if  they  had  been  trustees.    Imp.  Act,  13  &  14  Vict.  c.  00,  s.  30. 

EFFECT  OF  VESTING  ORDERS  OF  LANDS. 

13.  A  vesting  order  under  any  of  the  foregoing  provisions  shall.  „^    ^     . 

iLnect  of 

in  the  case  of  a  vesting  order  consequential  on  the  appointment  of  a  venting 

nf;w  trustee,   have  the  same  effect  as  if  the  persons  who  b3fore  the  ^rd®'^- 

ajpointment  were  the  trustees  (if  any)   had  duly  executed  all  proper 

conveyances  of  the  land  for  such  estate  as  the  High  Court  directs,  or 

if  there  is  no  such  person,  or  no  such  person  of  full  capacity,  then  as  I"^P:  A9*': 
.^         ,  ,     .  I        .^T  .»b.5<  Vict, 

if  such  person  had  existed,  and  been  of  full  capacity,  and  had  duly  c.  53,  r.  32. 

executed  all  proper  conveyances  of  the   land   for  such  estate  as   the 

Court  directs,  and  shall  in  every  other  case  have  the  same  effect  as  if 

tho   trustee,    or  other  person,   or  description   or  class  of  persons,   to 

whose  rights  or  supposed  rights  the  said  provisions  respectively  relate 

had  been  an  ascertained  and  existing  person  of  full  capacity,  and  had 

executed  a  conveyance  or  release  to  the  effect  intended  by  the  order. 

Imp.  Act,  15  &  16  Vict.  c.  55,  s.  G. 

APPOINTMENT  OF  PERSONS  TO  CONVEY. 

14.  In  all  cases  where  a  vesting  order  can  be  made  under  any  of  Power  to 
the  foregoing  provisions,  the  High  Court  may,  if  it  is  more  convenient.  *^PP<**°^ 
appomt  a  person  to  convey  the  land,  or  release  the  contingent  right,  ^n^y. 


Xlii  EXECUTORS   AND   ADMINISl^ATORS. 

Orders  as  8.  Where  the  land  is  subject  to  a  contingent  right  in  ao  unborn 

tocontin-  person,  or  class  of  unborn  persons,  who,  on  coming  into  existence* 
of  unborn  would,  in  respect  thereof,  become  entitled  to,  or  possessed  of,  the  land 
persons.       on  any  trust,  the  High  Court  may  make  an  order  releasing  the  land 

from  the  contingent  right,  or  may  make  an  order  vesting  in  any  i)erson 
66^57  Vict  ^**-  estate  to,  or  of  which,  the  unborn  person,  or  class  of  unborn  per- 
c.  53,  8.  27.  sons,  would,  on  coming  into  existence,  be  entitled,  or  possessed,  in  ih«* 

land.     Imp.  Act,  13  &  14  Vict.  c.  GO,  s.  IG. 

Vesting  or-        9,  Where  any  person  entitled  to,  or  possessed  of,  land,  or  entitle«l 

of  convey*  ^^  ^  contingent  right  in  land,  by  way  of  security  for  money,  is  an  in 

ance  by       fant,  the  High  Court  may  make  an  order  vesting,  or  releasing,  or  dis- 

mortgage«-  P<^'^*^8  ^^f  t:he  land  or  right,  in  like  manner  as  in  the  case  of  an  infant 

Imp.  Act.    trustee.     Imp.  Act,  13  &  14  Vict.  c.  (JO,  ss.  7,  8. 
56-57  v^ict. 

c.  5.5,  8.  28,         Y,0,  Where  a  mortgagee  of  land  has  died  without  having  enter-^l 

Vesting 

order  in       *"^^  ^^^^  possession,  or  into  the  receipt  of  the  rents  and  profits  therpt>f. 

place  (»f  and  the  money  due  in  respect  of  the  mortgage  has  been  paid  to  n 
^IrlH^v  person  entitled  to  receive  the  same,  or  that  last  mentioned  person  con- 
heii ,  or  de-  sents  to  any  order  for  the  reconveyance  of  the  land,  then  the  High 
h^^^  *  tc  ^^o"rt  may  make  an  order  vesting  the  land  in  such  person  or  persons, 
or  personal  in  such  manner,  and  for  such  estate,  as  the  Court  may  direct  in  any  of 
representa-  ^j     following  cases,  namely  :— 

mortgagee.         ^r^   Where  nn  heir,  or  personal  representative,  or  devisee,  of  Thf 

r.»«)itgngee  is  out  of  Ontario,  or  cannot  hv  found;  or 
Imp.  Act, 
50-57  Vict.         (ii)    Where  an  heir,  or  personal  representative,  or  devisee,  of  tb^ 

'    •  *•  •  mortgagee,  on  demand  made  by,  or  on  behalf  of,  a  person  entitled  t* 

require  a  conveyance  of  the  land,  has  stated  in  writing  that  he  wiK 

not  convey  the  same,  or  does  not  convey  the  same  for  the  space  i-f 

fourteen  days  next  after  a   proper  deed   for  conveying  the  land  his 

been  tendered  to  him  by,  or  on  behalf  of  the  i)erson  so  entitled :  or 

(iii)  Where  it  is  uncertain  which  of  several  devisees  of  the  mor,- 
gagee  was  the  survivor ;  or 

(iv)  Where  it  is  uncertain  as  to  the  survivor  of  several  devisi>**s 
of  the  mortgagee,  or  as  to  the  heir  or  personal  representative,  of  t\  | 
mortgagee,  whether  he  is  living,  or  dead ;  or 

(v)  Where  there  is  no  heir,  or  personal  representative,  of  a  mort] 
gagee  who  has  died  intestate  as  to  the  land,  or  where  the  mortgapH 
has  died  and  it  is  uncertain  who  is  his  heir,  or  personal  representative 
or  devisee.     Imp.  Act,  13  &  14  Vict.  c.  GO,  s.  10. 

y     .  11,  Where  any  Court  gives  a  judgment,  or  makes  an  order  dir?ri 

orr'er  con-    ing  the  sale,  or  mortgage,  of  any  land,  every  person  who  is  entitled  tJ 

spquHTitial  ^^  possessed  of,  the  land,  or  entitled  to  a  contingent  right  therein  « 

on  J nag-  ^ 

ment  for      heir,  or  under  the  will  of  a  deceased  person,  for  payment  of  wb«< 
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debts  the  judgment  was  given,  or  order  made,  and  is  a  party  to  the  8»le,  or 
actioji  or  proceeding  in  which  the  judgment,  or  order,  is  given,  or"*^,*^*?^ 
made,  or  is  otherwise  bound  by  the  judgment,  or  order,  shall  be  deemed"'  ""•*• 
to  be  SO  entitled,  or  possessed,  as  the  case  may  be,  as  a  trustee  within  j^^     ^^^ 
th<»  meaning  of  this  Act;  and  the  High  Court  may,  if  it  thinks  ex- 56  67  Vict, 
pedient,  make  an  order  vesting  the  land,  or  any  part  thereof,  for  such  ^'  "^»  **  ^' 
estate  as  that  Court  thinks  fit,  in  the  purchaser,  or  mortgagee,  or  in 
any  other  person.     Imp.  Acta,  13  &  14  Vict.  c.  GO,  s.  29;  and  15  & 
16  Vict.  c.  55,  8.  1. 

12.  Where  a  judgment  is  given  for  the  specific  performance  of  a  Vesting 
contract  concerning  any  land,  or  for  the  partition,  or  sale  in  lieu  of  f*'^*^*' ^^: 
partition,  or  exchange  of  any  land,  or,  generally,  where  any  judgment  (^jj  j^^jg. 
is  given  for  the  conveyance  of  any  laud,  either  in  cases  arising  out  of  ment  for 
the  doctrine  of  election,  or  otherwise,  the  High  Court  may  declare  that^|^J^p^_ 
any  of  the  parties  to  the  action  are  trustees  of  the  land,  or  any  part  ance,  etc. 
thereof,  within  the  meaning  of  this  Act,  or  may  declare  that  the  in- 
terests of  unborn  persons  who  might  claim  under  any  party  to  the 
action,  or  imder  the  will,  or  voluntary  settlement,  of  any  person  de-  Imp.  Act, 
ceased,  who  was,  during  his  lifetime  a  party  to  the  contract  or  trans-  ""'^J      o\' 

C.     0>>,    8.     OXm 

actions  concerning  which  the  judgment  is  given,  are  the  interests  of 
persons  who,  on  coming  into  existence,  would  be  trustees  within  the 
meaning  of  this  Act,  and  thereupon  the  High  Court  may  make  a  vest- 
ing order  relating  to  the  rights  of  those  persons,  born,  and  unborn,  as 
if  they  had  been  trustees.    Imp.  Act,  13  &  14  Vict.  c.  (50,  s.  30. 

EFFECT  OF  VESTING  ORDERS  OF  LANDS. 

13.  A  vesting  order  under  any  of  the  foregoing  provisions  shall.,,-         - 
in   the  case  of  a  vesting  order  consequential  on  the  appointment  of  a  vesting 
nc'vr  trustee,  have  the  same  effect  as  if  the  p3rsoas  who  b3fore  the  ^rd®"^- 
aj«pointment  were  the  trustees  (if  any)   had  duly  executed  all  proper 
conveyances  of  the  land  for  such  estate  as  the  High  Court  directs,  or 

if  there  is  no  such  person,  or  no  such  person  of  full  capacity,  then  us  J"\P:  ^9*'* 
if  such  person  had  existed,  and  been  of  full  capacity,  and  had  duly  c.  53,  r.  32. 
executed  all  proper  conveyances  of  the  land  for  such  estate  as  the 
Ccurt  directs,  and  shall  in  every  other  case  have  the  same  effect  as  if 
tlio  trustee,  or  other  person,  or  description  or  class  of  persons,  to 
whose  rights  or  supposed  rights  the  said  provisions  respectively  relate 
had  been  an  ascertained  and  existing  person  of  full  capacity,  and  had 
executed  a  conveyance  or  release  to  the  effect  intended  by  the  order. 
Imp.  Act,  15  &  16  Vict.  c.  55,  s.  G. 

APPOINTMENT  OF  PERSONS  TO  CONVEY. 

14.  In  all  cases  where  a  vesting  order  can  be  made  under  any  of  Power  to 
the  foregoing  provisions,  the  High  Court  may,  if  it  is  more  convenient.  ^^PP*'**** 
apiK>int  a  person  to  convey  the  land,  or  release  the  contingent  right, co^y.*^ 
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Imp.  Act,   and  a  conveyance,  or  release,  by  that  person  in  conformity  with  the 
Ko      Si'  order,  shall  have  the  same  effect  as  an  order  under  the  appropriate  pro- 

C.  Oo.  8.  *K>* 

vision.     Imp.  Act,  13  &  14  Vict  c.  CO,  s.  20. 


veshno  obdebs,  and  orders  releasing  contingent  rights,  as  to 

stocks,  and  choses  in  action. 

Vesting  15. — (1)   In  any  of  the  following  cases,  namely: — 

orders  as 

to  stock  ^(i)   Where  the   High   Court  appoints,  or   has  appointed  a   iidw 

and  choses  trustee : 

in  action 

when  court        (ii)  Where  a  trustee  entitled  alone,  or  jointly  with  another  person, 

may  make.  ^  stock,  or  to  a  chose  in  action — 

Imp.  Act.  <«>   ^  ^"^  ^"^^*'  ^^' 

^■^J^^]?^  (&)   J8  out  of  Ontario;  or 

c.  53,  8.  35. 

(c)   cannot  be  found;  or 

id)  neglects  or  refuses  to  transfer  stock,  or  receive  the  dividends 
or  income  thereof,  or  to  sue  for,  or  recover,  a  chose  in  ac- 
tion, according  to  the  direction  of  the  person  absolutely  en- 
titled thereto,  for  fourteen  days  next  after  a  request  in 
vsriting  has  been  made  to  him  by  the  person  so  entitled ;  or 

(e)  neglects  or  refuses  to  transfer  stock,  or  receive  the  dividends 
or  income  thereof,  or  to  sue  for,  or  recover  a  chose  in  ac- 
tion, for  fourteen  days  next  after  an  order  of  the  High 
Court  for  that  purpose  has  been  served  on  him;  or 

(iii)  Where  it  is  uncertain  whether  a  trustee  entitled  alone,  or 
jointly  with  another  person,  to  stock,  or  to  a  chose  in  action,  is  ali^ 
or  dead, 

the  High  Court  may  make  an  order  vesting  the  right  to  transfer,  or 
call  for  a  transfer  of,  stock,  or  to  receive  the  dividends  or  income 
thereof,  or  to  sue  for,  or  recover,  a  chose  in  action,  in  any  such  person 
as  the  Court  may  appoint ; 

Provided  that — 
(a)    Where  the  order  is  consequential  on  the  appointment  by  the 
Court  of  a  new  trustee,  the  right  shall  be  vested  in  the  per- 
sons who,  on  the  appointment,  are  the  trustees;  and 

(ft)  When  the  person  whose  right  is  dealt  with  by  the  order  was 
entitled  jointly  with  another  person,  the  right  shall  be 
vested  in  that  last  mentioned  person  eifher  alone,  or  jointly 
with  any  other  person  whom  the  Court  may  appoint. 

(2)   In  all  cases  where  a  vesting  order  can  be  made  under  this 

Appoint-     g^ction.  the  Court  may,  if  it  is  more  convenient,  appoint  some  proper 

ment  oi 

per8(»n  to    person  to  make,  or  join  in  making  the  transfer. 

transfer. 
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(3)  The  person  in  whom  the  right  to  transfer,  or  caJl  for  the  trans- Transfer, 
lev,  of  any  stock  is  vested  by  an  order  of  the  Caurt  under  this  Act,  ^  ^  ^ 
may  transfer  the  stock  to  himself,  or  any  other  person,  according  to 

the  order,  and  all  incorporated  banks,  and  all  cconpanies,  shall  obey 
-every  order  under  this  section  according  to  its  tenor. 

(4)  After  notice  in  writing  of  an  order  under  this  section,  it  shall  After  no- 

not  be  lawful  for  any  incorporated  bank,  or  any  company,  to  transfer  tice  of  or- 

dcif  no 
any  stock  to  which  the  order  relates,  or  to  pay  any  dividends  thereon,  transfer  to 

-except  in  accordance  with  the  order.  be  made 

contrary 

(5)  The  High  Court  may  make  declarations  and  give  directions  thereto. 

-concerning  the  manner  in  which  the  right  to  any  stock,  or  chose  id^*""^  "**y 
action,  vested  under  the  provisions  of  this  Act,  is  to  be  exercised.       laraticn. 

(6)  The  provisions  of  this  Act  as  to  vesting  orders  shall  apply  to  e.i> 

Snips, 

shares   m    ships    registered    under    the    Acts    relating  to  merchant  shares  in. 

shipping,  as  if  they  were  stock.    Imp.  Act,  13  &  14  Vict.  c.  60,  ss.  20,  _         .   , 

Imp.  Act, 

^--^-  66-67  Vict. 

a  63,  8.  35. 

16.  Where  any  lunatic,  or  person  of  unsound  mind,  shall  be  solely 
entitled  to  any  stock,  or  to  any  chose  in  action,  upon  any  trust  or  by  lunatic 
v/ay  of  mortgage,  it  shall  be  lawful  for  the  said  High  Court  to  make  «ol®^y  ®'*" 
AU  order  vesting  .in  any  person  the  right  to  transfer  such  stock,  or  to  trustee  or 
-receive  the  dividends  or  income  thereof,  or  to  sue  for,  and  recover  mortgagee, 
such  chose  in  action,  or  any  interest  in  respect  thereof;  and  when  a^iy  ^^g^u    "^ 
person  shall  be  entitled  jointly  with  any  lunatic,  or  person  of  unsound  action, 
jnind,  to  any  stock,  or  chose  in  action,  upon  any  trust,  or  by  way  of      ?*"'  ^^^ 
mortgage,  it  shall  be  lawful  for  the  said  Court  to  make  an  order  vest-  ing  order. 
ing  the  right  to  transfer  such  stock,  or  to  receive  the  dividends  or  in- 
come thereof,  or  to  sue  four,  and  recover,  such  chose  in  action,  or  any  Imp-.  Act, 
interest  in  respect  thereof,  either  in  such  person  so  jointly  entitled  asV,  ^  1;^°' 
.aforesaid,  or  in  such  last  mentioned  person  together  with  any  other  (1),  (2). 
pel  son  the  said  Court  may  appoint.     Imp.  Act,  13  &  14  Vict.,  c.  GO. 

a.  5. 

17.  Where  any  stock  shall  be  standing  in  the  name  of  any  de-^jj^j^ 
ceased  person  whose  personal  representative  is  a  lunatic,  or  person  ofsU»ckor 

unsound  mind,  or  where  any  chose  in  action  shall  be  vested  in  any  ^^^^  stand- 
lunatic,  or  person  of  unsound  mind,  as  the  personal  representative  olinginname 

a  deceased  person,  it  shall  be  lawful  for  the  said  Court  to  make  an  ^LlfJllT*^ 

•order  vesting  the  right  to  transfer  such  stock,  or  receive  the  dividends  tative  who 

K>T  income  thereof,  or  to  sue  for,  and  recover  such  chose  in  action,  **  lunatic, 

*  court  may 

'Or    any  interest    in    respect  thereof,  in  any  person  the    Court    may  make  veat- 

jippoint.    Imp.  Act,  13  &  14  Vict.  c.  00,  s.  6.  V"^  ^^*®': 

Imp.  Act, 

53Vict.c.6 

.  8.  136,  (3), 
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Effect  of  Vesting  Orders  of  Stocks  and  Choses  in  Action. 


Effect  of  18.  Where  any  order  shall  have  been  made  under  the  provisions 

oSer*^        of  Ibis  Act  by  the  said  Iligh  Court  vesting  the  legal  right  to  sue  for, 
or  recover,  any  chose  in  action,  or  any  interest  in  respect  thereof,  in 
any  person,  such  legal  right  shall  vest  accordingly,  and  thereupcoi  it 
shall  be  lawful  for  the  person  so  appointed  to  carry  on,  commence  and 
T         A   ^     prosecute,  in  his  own  nanw?  any  action,  cu*  proceeding,  for  the  recovery 
5H-'*»7  Vict.  ^^  such  chose  in  action,  in  the  same  manner  in  all  respects  as  the* 
c.  53,  8.  32.  person  in  whose  place  an  appointment  shall  have  been  made  could  hava 
sued  for,  or  recovered,  such  chose  in  action.    Imp»  Act,  13  &  14  Vict,  c 
m,  8.  27. 

Indemnity. 

Itidemnity  1®-  This  Act,  and  every  order  purporting  to  be  made  under  this 
rfi*?7  v^*^'  ^^^*  shall  be  a  complete  indemnity  to  all  incorporated  banks,  and  to 
c  53,  8.  49  ftJl  companies,  and  persons,  for  any  acts  done  pursuant  thereto ;  and  it 

shall  not  be  necessary  for  any  bank,  company,  or  person  to  inquire. 

concerning  the  propriety  of  the -order,  or  whether  the  Court  by  which 

it  was  made  had  jurisdiction  to  make  the  same.     Imp.  Act,  15  &  16 

Vict.  c.  55,  s.  7. 

Discuaroe  of  Land  Charged  with  Payment  of  Money,  on 

Payment  into  Court. 

Mont'yB  20.  Where  any  infant,  or  person  of  unsound  mind,  shall  be  entitle*! 

charged  on  to  any  money  payable  in  discharge  of  any  lands,  stock,  or  chose  ia 
etc.  to  *  action,  conveyed,  assigned,  or  transferred,  under  this  Act,  it  shall  be 
which  lawful  for  the  person  by  whom  such  money  is  payable  to  pay  the  same 

lunatic  en-  *^^^  ^^^  High  Court  of  Justice  in  trust  in  any  cause  then  depending 
titled,  luay  concerning  such  money,  or,  if  there  shall  be  no  cause,  to  the  credit  of 
ty»  n!^I,^*"  such  infant,  or  person  of  unsound  mind,  subject  to  the  order  or  dis- 
position of  the  said  Court.     Imp.  Act,  13  &  14  Vict.  c.  GO,  s.  48. 


to  Court. 


Appointment  of  New  Trustees,  and  Vesting  Orders. 

Power  of  21. —  (1)   The    High    Court    may,   whenever   it    is    expedient    to 

the  Court    api>oint  a  new  trustee,  or  new  trustees,  and  it  is  found  inexpedient* 
new  difficult,  or  impracticable  so  to  do  without  the  assistance  of  the  Court- 

trustees,      make  an  order  for  the  appointment  of  a  new  trustee,  or  new  trustees* 
either  in  substitution  for,  or  in  addition  to    any  existing  trustee  or 

I?&  \?^    trustees,  or  although  there  is  no  existing  trustee.     In  particular,  and 

ot>  07  Vict. 

c.  53,  8.  25.  without  prejudice  to   the  generality  of   the   foregoing  provision,   the 

Court  may  make  an  order  for  the  appointment  of  a  new  trustee  in 
substitution  for  a  trustee  who  is  convicted  of  felony,  or  is  a  bank- 
rupt. 
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(2)  An  order  under  this  section,  and  any  consequential  vesting 
order  or  conveyance,  shall  not  operate  further  or  otherwise  as  a  dis- 
charge to  any  former  or  continuing  trustee  than  an  appointment  of 
new  trustees  under  any  i)ower  for  that  purpose  contained  in  any  in- 
strument would  have  operated. 

(3)  Nothing  in  this  section  shall  give  power  to  appoint  an  execu- 
tor, or  administrator.  Imp.  Act,  13  &  14  Vict.  c.  GO,  ss.  32,  3(>,  and  15 
&  10  Vict.  c.  55,  8.  9. 

Who  May  Apply. 

22.  An  order  under  any  of  the  hereinbefore  contained  provisions  ^yj^^  ^^^ 
for  the  appointment  of  a  new  trustee,  or  concerning  any  lands,  stock,  apply  for 
or  chose  in  action,  subject  to  a  trust,  may  be  made  upon  the  ^PP^it^'ft"  j^JJ!^*  ^f 
tion  of  any  person  beneficially  interested  in  such  lands,  stock,  or  chose  new 

in  action,  whether  under  disability  or  not,  or  upon  the 'application  of  ^"^"'^f*^^*  ^"^ 
any  person  duly  appointed  as  a  trustee  thereof;  and 'an  order  under  order,  etc, 
any  of  the  provisions  hereinbefore  contained  concerning  any  lands, 
sicck,  or  chose  in  action,  subject  to  a  mortgage,  may  be  made  on  the 
application  of  any  person  beneficially  interested  in  the  equity  of 
redemption,  whether  under  disability  or  not,  or  of  any  person  interested 
in  the  moneys  secured  by  such  mortgage.  Imp.  Act,  13  &  14  Vict.  c. 
W,  s.  37. 

23.  Any  person  entitled  in  manner  aforesaid  to  apply  for  an  order  Applica- 

may  present  a  petition  in  the  first  instance  to  the  said  Court  for  such  f '^'V  ^^^ 

be  by 
aa  order  as  he  may  deem  himself  entitled  to,  and  may  give  evidenco  petition. 

by  aflSdavit,  or  otherwise,  in  supi^ort  of  such  petition,  and  may  servo 

Kuch   person   with   notice  of  such  petition   as  he  may  deem  entitled 

thereto.     Imp.  Act,  13  &  14  Vict.  c.  <>0,  s.  40. 

24.  Upon  the  hearing  of  any  such  application  the  said  Court  ma:;  Hearing  of 
diie't  a  reference  to  inquire  into  any  facts  which  require  investigation  petiti(»n. 
or  may  direct  the  application  to  stand  over  to  enable  fuller  evidence 

to  be  adduced,  or  further  notice  to  be  served.    Imp.  Act,  13  &  14  Vict. 
c.  GO,  8.  41. 

25.  Where  in  any  proceeding   the   facts  necessary   for  an  order  Order  may 
under  this  Act  shall  appear  to  the  Court  to  be  sufficiently  proved,  tho  ^^*' "^*^*^  i"* 
said  Court  may  make  such  order.     See  Imp.  Act,  13  &  14  Vict.  c.  riO.ceedmg 

S.   43.  where 

26.  Where  a  vesting  order  is  made  as  to  any  land  under  this  Act.  "j^^**are^ 

founded  on  an  allegation  of  the  personal  incapacity  of  a  trustee,  or  proved. 

mortgagee,  or  on  an  allegation  that  a  trustee,  ar'the  heir,  or  personal  ^'^^^^^ 

**•  J-  e  ^  ..i-Ax.  made  upon, 

representative,  or  devisee,  of  a  mortgagee  is  out  of  Ontario,  or  cannot  certain  al- 

Ite  found,  or  that  it  is  uncertain  which  of  the  several  trustees,  or  which  If'g^tions 

of  several  devisees  of  a  mortgagee,  was  the  survivor,   or  whether  chiBtve 

the  last  trustee,  or  the  heir,  or  personal  representative,  or  last  sur- ♦'videnoe. 

viving  devisee,  of  a  mortgagee,  is  living  or  dead,  or  on  an  allegation 
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that  any  trustee,  or  mortgagee,  has  died  intestate  without  an  heir,  or 
Imp.  Act    ^a*^  ^^^t  and  it  is  not  known  who  is  his  heir,  or  personal  representa- 

^^'5?  ^^?^'  **^®»  ^^  devisee,  the  fact  that  the  order  has  been  so  made  shall  be  cod- 

•c.  53,  8.  40.    -     .  ,  _  -     ,  ,,        ,   . 

elusive  evidence  of  the  matter  so  alleged  m  any  court  upon  any  ques- 
tion as  to  the  validity  of  the  order ;  but  this  section  shall  not  prevent 
the  High  Court  from  directing  a  reconveyance,  or  the  pajnnent  of 
costs  occasioned  by  any  such  order  if  improperly  obtained.  Imp.  Act 
13  &  14  Vict.  c.  60,  s.  44. 

Court  may        27.  The  High  Court  may  exercise  the  powers  herein  conferred  for 

•exercise       the  purpose  of  vesting  any  lands,  stock,  or  chose  in  action,  in  the  trus- 

favor  of       *^^»  ^^  trustees,  of  any  charity,  or  society,  over  which  charity,  or  society, 

<3banties,     the  said  Court  would  have  jurisdiction,  upon  action  duly  instituted, 
eto 

whether  such  trustee,  or  trustees,  shall  have  been  duly  appointed  by  any 

power  contained  in  any  deed,  or  instrument,  or  by  the  order,  or  judg- 
ment of  the  said  High  Court,  or  by  order  made  upon  a  petition  to  the 
56^57  Vict*  ^^^  Court,  under  any  statute  authorizing  the  said  Court  to  make  an 
c.  53,  8.  39.  order  to  that  effect  in  a  summary  way.    Imp.  Act,  13  &  14  Vict.  c.  GO, 
s.  45. 


Judgment  in  Absence  of  Trustee. 

Power  to  2®*  Where,  in  any  action,  the  High  Court  is  satisfied  that  diligent 

give  judg-    search,   and  inquiry,  has  been  made  after  any  person,   who,   in   the 

absence  of   character  of  a  trustee,  is  made  a  defendant  in  any  action,  to  serve  him 

A  trustee,     with  the  process  of  the  Court,  and  that  he  cannot  be  found,  the  Court 

may  hear  and  determine  the  action,  and  give  judgment  therein  against 

that  person  in  his  character  of  a  trustee,  as  if  he  had  been  duly  served. 

I?s7  v^^    ^^  ^^^  entered  an  appearance  in  the  action,  and  had  also  appeared  by 

■c.  53  8.  43!  ti^  counsel  and  solicitor  at  the  hearing,  but  without  prejudice  to  anj 

interest  he  may  have  in  the  matters  in  question  in  the  action  in  any 

other  character.    Imp.  Act,  13  &  14  Vict.  c.  60,  s.  49. 

Costs. 

T    ...  29.  The  High  Court  may  order  the  costs  and  expenses  of,   and 

Junsftic- 

tion  as  to    relating  to,  the  petitions,  orders,  directions,  conveyances,  assignments* 

'^^^^'  and  transfers,  to  be  made  in  pursuance  of  this  Act,  or  any  of  them, 

to  be  paid  and  raised  out  of,  or  from  the  lands,  or  personal  estate,  or 

^5J  vIct  *^**  rents  or  produce  thereof,  in  respect  of  which  the  same  respectiTely 

•c  53,  8.  38.  shall  be  made,  or  in  such  manner  as  the  said  Court  shall  think  proper. 

Imp.  Act,  13  &  14  Vict,  c.  GO,  s.  51. 

Procedube  on  Trustees  Paying  Money  into  Coubt. 

Applica-  ^^* — ^^^    Subject  to  Rules  of  Court  the  following  procedure  AmM 

tioiis  to       be  observed : — 

pAV  monov 

&»  Court         ^^  ^^  application  to  pay  money  into  Court  or  to  deposit  securities 

in  Court  under  this  Act,  the  applicant  shall  file  an  affidavit  entitled 
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in  the  High  Court  of  Justice.     "  In  the  matter  of  (9peeitying  §hortly  under 

the  trutt  and  the  instrument  creating  i*), "which  affidavit  shall  set  T*^**?*' 
#««*i» .  Hehef  Act, 

(i)   The  deponent's  name  and  address.  made. 

(ii)  The  amount  and  description  of  the  moneys  or  securities  in 
question. 

(iii)  A  statement  whether  the  estate  or  succession  duty  (if 
chargeable)   or  any  part  thereof  has  been  paid. 

(iv)  The  names  and  addresses,  as  far  as  known  to  the  deponent, 
of  all  persons  interested  in,  or  entitled  to,  the  moneys  oi> 
securities  in  question ;  and  whether  or  not  such  persons 
are  under  any  disability,  by  reason  of  infancy,  or  unsound- 
ness of  mind,  to  the  best  of  his  knowledge  and  belief. 

iy)  His  submission  to  answer  all  such  questions  relating  to  the 
application  of  the  money  and  securities  in  question  as  the 
Court  or  Judge  may  make  or  direct. 

(vi)  The  place  where  he  is  to  be  served  with  any  petition,  notice, 
or  other  proceeding,  relating  to  the  money  or  securities  in 
question. 

(2)  Every  order  made  on  such  application  shall  direct  the  appli- 
cant forthwith  to  give  notice  thereof,  by  prepaid  letter  through  the 
pest,  to  the  several  persons  whose  names  and  places  of  residence  are 
stated  in  his  affidavit  as  interested  in,  or  entitled  to,  the  moneys  or 
securities  paid  into,  or  deposited  in,  Court,  (except  in  the  case  of 
infants,  or  persons  of  unsound  mind,)  and  to  the  Official  Guardian  ad 
litem  on  behalf  of  all  infants,  and  persons  of  unsound  mind. 

(3)  It  shall  be  the  duty  of  the  Official  Guardian  ad  litem,  when-  jj^^tjc^  ^f 
ever  practicable,  forthwith  to  communicate  to  the  parents,  guardians.  Order. 
or  committee,  of  any  i>erson  on  whose  behalf  he  may  be  so  notified, 

the  contents  of  such  order. 

(4)  The  notice  of  an  order  made  under  the  said  Act  may  be  in 
tbv  following  form,  or  to  the  like  effect. 

IN  THE  HIGH  COURT  OF  JUSTICE. 

In  the  matter  of  {specifying  trust,  rfc,  as  in  the  affidavit.) 
Take  notice  that  pursuant  to  the  order  of  the  Caurt  dated  the 
day  of  I  have  paid  into  Court  to  the 

credit  of  the  above  mentioned  matter  J^  or  I  have 

deposited  in  the  Court  to  the  credit  of  the  above  mentioned  matter  the 
following  securities  {specifying  them)  in  which  moneys  [or  securities] 
you  appear  to  be  interested  as  {stating  shortly  how  e,  g.  as  legatee 
under  the  will  of  A.  B.) 

r>ated  this  day  of 

Signature  of  applicant  in  person, 

or  by  his  Solicitor, 
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(5)  Notice  of  all  applications  respecting  money  or  securities  pai^ 
into,  or  deposited  in.  Court  under  this  Act  shall  be  served  on  the 
trustee,  and  the  persons  directed  to  be  notified  of  such  payment  or 
deposit,  unless  such  service  b^  dispensed  with  by  the  Court,  or  a* 
Judge.     2VcM7. 


CHAPTER  337. 


H 


IS  MAJESTY,  by  and  with  the  advice  and  consent  of  the  Legis- 
lative Assembly  of  the  Province  of  Ontario,  enacts  as  follows : — 
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Surrogate  !•  The  Surrogate  Judge  having  jurisdiction  in  the  premises  may 

Judge  limy  cite  before  him  any  person  named  executor  of  any  will   to  prove  or 

cite  execu-       .  ,       ., 

tor  nametl   r( ' use  to  prove  such  will,  and  to  bring  in  inventories  and  to  do  every 

in  v/ill  to     other  thing  necessary  or  expedient  concerning  the  same.     21  Hen.  & 
prove  or  -         „ 

p     n    «8     l» 

ronounce.    ^'  ^*  ®*  "* 

An  execu-  2.  Whenever  an  executor  appointed  in  a  will  survives  the  testator. 

tor  not  act-  jj^jj-   jj^   without   having  taken   probate,   and   whenever  an   executor 

ing  or  not 

appearing    named  in  a  will  is  cited  t(\  take  probate,  and  does  not  appear  to  such 

t^  ^^^tJThp  ^'*****^**^"»  ^^^^  right  of  such  person  in  respect  of  the  executorship  shall 
treaUd  a«    wholly  cease,  and  the  representation  to  the  testator,  and  the  adminis- 

if  he  had      tration  of  his  effects,  shall  and  may,  without  any  further  renunciation* 
renounccii. 

go,  devolve,  and  be  committed  in  like  manner  as  if  such  person  had  not 

been  appointed  executor.     Imp.  Act,  21  &  22  Vict.  c.  95,  s.  IC. 

Where  an  3.  Where  an  infant  is  sole  executor,  administration  with  the  will 

ni  ant  sole  j,nnexed  shall  be  granted  to  the  guardian  of  such  infant,  or  to  such 

executor, 

aduiinis-      other  person  as  the  Surrogate  Judge  shall  think  fit,  until  such  infant 

tration  to    ^\^f^\\  have  attained  the  full  age  of  twenty-one  years,  at  which  period, 

be  grunted 

totheguar-  ^^^  ^^^  before,  probate  of  the  will  shall  be  granted  to  him.     Imp.  Act, 

dian,  etc.     38  Geo.  3,  c.  87,  s.  i>. 

Who  nhall  4.  The  person  to  whom  such  administration  shall  be  granted  slmll 

ave  the      have  the  same  powers  vested  in  him  as  an  administrator  now  hath  by 
same  jKJwer  ^ 

as  uhere  virtue  of  the  administration  granted  to  him  durante  minore  (rtate  of 

adn.inis-  ^^     ^  ^^  ^^  ^^         j           .^^^    ^^  ^j^^    ^    ^    j^-    g    j 

tration  ih  1            »                       »             ' 

granted 

durante  ADMINISTRATORS. 

minore 

(ttate  (if  the        5.  Subject  to  the  provisions  of  The  Surrogate  Courts  Act^  where 

next  of  kin.  ^^y  p^rjion  dies  intestate,  or  the  executor  named  in  his  will  refuses  to 
a*59  prove  the  same,  administration  of  the  property  of  the  deceased  may 

be  committed  by  the  Surrogate  Court  having  jurisdiction,  to  the  hus- 
band, or  to  the  wife,  or  to  the  next  of  kin,  or  to  the  wife  and  next  to 
kin,  or  to  the  next  and  most  lawful  friends  of  the  deceased,  as  in  the 
discretion  of  the  siiid  Judge  shall  seem  best;  and  in  case  divers  persons 
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•claim  the  admmistration  as  next  of  kin  who  are  equal  m  degree  of  To  what 
iciiidred  to  the  deceased,  or  where  one  only  desireth  the  administration  1**'»'*'V*"* 
AS  next  of  kin,  where  there  are  in  fact  divers  persons  of  equal  kindred  tratiun 
-as  aforesaid,  then  in  every  such  case  the  administration  may  be  com-  ®h**l  ^ 
luitted  to  such  one  or  mare  of  such  next  of  kin  as  the  said  Jud^e  may  ^^^^ 
think  lit.    31  Ed.  3,  St.  1.  c.  11,  and  21  Hen.  8,  c.  5,  s.  2,  and  Common 

Adniini^- 
©.  Administratojs  appointed  by  the  Surrogate  Court  to  administer  tJeTwIT  tied 
the  estate  of  a  deceased  i>erson  shall  be  entitled  to  sue  for,  and  recover, to  recover 

the  debts  and  other  property  of  the  deceased,  and  shall  be  accountable  P*'<^'I>**rty  of 

deceaKed 
for  the  due  administration  of  the  same  in  like  manner  as  executors,  and  tti  he 

Si   Ed.  3,  St.  1,  c.  11.  account. 

al)ie  there- 

T.  No    administrator   shall   be   cited   to   any   court   to, render   an  executors. 

account  of  the  estate  of  his  intestate  (otherwise  than  by  an  inventory 

thereof)   unless  it  be  at  the  instance  and  prosecution  of  some  i)erson  Admin  is- 

oa   behalf  of  a  minor,  or  having  a  demand  out  of  such  estate  as  a  ^'***^*»'**  »"t 

'  comp«*ll- 

creditor.  or  next  of  kin,  nor  be  compellable  to  account  before  any  Judgeableto 

otherwise  than  as  aforesaid.    1  Jac.  2,  c.  17,  s.  (>.  account 

(except  by 

«,,  ,  ..,  ..  .  ,,i.,.  ^  inventory) 

8.  forasmuch  as  it  is  often  put  m  practice  to  the  defrauding  of  i,,,t  fj^  tlj^ 

creditors,  that  such  persons  as  are  to  have  the  administration  of  tho  ""stance  of 

goods  of  others  dying  intestate  committed  unto  them  if  they  reiiuiro,jj^^j.^^j^^jj 

it,  will  not  accept  the  same,  but  suffer  or  procure  the  administration 

t3  be  granted  to  some  stranger  of  mean  estate,  and  not  of  kin  to  the  Frandu- 

intestate,  from  whom  themselves,  or  others  by  their  means,  do  tako  !*'"'' ^*^'"' 

i8trator 

deeiis  of  gift,  and  authorities  by  letters  of  attorney,  whereby  they  nhall  be 

obtain  the  estate  of  the  intestate  into  their  hands,  and  yet  stand  not ^-'^'^^^K***'  »* 

executor  of 
subject  to  pay  any  debts  owing  by  the  same  intestate,  and  so  the  his  own 

creditors  for  lack  of  knowledge  of  the  place  of  habitation  of  the  admin- « rong. 
istrator  cannot  arrest  him  or  sue  him,  and,  if  they  fortune  to  find  him 
out,  yet,  for  lack  of  ability  in  him  to  satisfy  of  his  own  goods  the  valuo 
of  that  he  hath  conveyed  away  of  the  intestate's  goods,  or  released  of 
his  debts  by  way  of  wasting,  the  creditors  cannot  have,  or  recover. 
their  just  and  due  debts:  Therefore,  every  person  that  hereafter  shall 
obtain,  receive,  or  have,  any  goods,  or  debts,  of  any  person  dying  in- 
testate, or  a  release,  or  other  discharge,  of  any  debt,  or  duty,  that  be- 
longed to  the  intestate,  upon  any  fraud,  or  without  such  valuable  con- 
sideration as  shall  amount  to  the  value  of  the  same  goods,  and  debts. 
or  near  thereabouts,  except  it  be  in  or  towards  satisfaction  of  some 
just  and  principal  debt  of  the  value  of  the  same  goods  or  debts  to  him 
owing  by  the  intestate  at  the  time  of  his  decease,  shall  be  charged  and 
chargeable  as  executor  of  his  own  wrong,  and  so  far  only  as  all  such 
goods,  and  debts,  boming  to  his  hands,  or  whereof  he  is  released,  or  dis- 
charged, by  such  administrator,  will  satisfy,  deducting,  nevertheless. 
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him  St  ""  T  '''\^'^''''^  '^"^^^'^^^^^  0^  -"  i"«t  due,  and  principal  debt,  npo,> 
payments,  ^^^^  consideration,  without  fraud,  awing  to  him  by  the  intesUte  at 
etc  the  time  of  his  decease,  and  of  all  other  payments  made  by  him,  which 

lawful  executors  or  administrators  may  and  ought  to  have  and  pay 
Rev.  Stat.  ^^  ^^^  ^^"^^  ^°^  statutes  of  this  Province.  This  pravision  is  subject 
c.  129.  to  section  34  of  The  Trustee  Act,    43  Eliz.  c.  8,  s.  1. 

INVENTORIES. 

l^vTiniJ  ^'"^^^  "^^^  ^''^^^  applying  for  a  grant  of  probate,  or  adminis- 

by^reon    *''^"''°'  ^^^"'  ^^^^""^  ^^^  ^^""^  i»  granted,  make  or  cause  to  be  made 

applying      a  true  and  perfect  inventory  in  duplicate  of  all  the  property  which 

^te^^or       ^'^**^°«e<i  to  the  deceased  at  the  time  of  his  death;  such  inventory  shall 

adminiH-      ^  verified  by  the  applicant,  upon  his  oath,  to  be  good  and  true;  and 

tration.        one  copy  thereof  shall  be  delivered  by  him  into  the  keeping  of  the  pro^ 

per  Surrogate  Court  having  power  to  grant  probate  of  the  testament 

or  letters  of  administration  to  the  estate  of  the  deceased,  and  the 

other  copy  thereof  shall  remain  with  the  person  to  whom  the  grant  is 

made.    21  Hen.  8,  c.  5,  s.  4. 

Further  in-  (2)   In  case  after  the  grant  of  probate,  or  letters  of  administra- 

subae-'^^^    tion,  any  property  belonging  to  the  deceased  at  the  time  of  his  death 

Quently       and  not  included  in  such  inventory,  shall  be  discovered  by  the  execu- 

disoovered  tor,  or  administrator,  he  shall,  within  six  months  thereafter,  make  and 
property. 

deliver  to  the  Surrogate  Court  by  which  such  grant  was  made  an 

inventory  of  such  newly  discovered  property  duly  verified  by  oath  as 

aforesaid.     'New. 

Inventorv  (3)  In  case  the  application,  or  grant,  is  limited  to  part  only  of  the 

in  case  of     property  of  the  deceased  it  shall  be  sufficient  to  set  forth  in  such  in- 

linnted 

grant.  ventory  the  property  intended  to  be  affected  by  such  application  of 

gi'ant.     Nctc. 

Rule  19  of  ("^^   The   provisions   of   Rule    19   of   the    Surrogate   Court    Rules 

Surrogate  (1894)  with  regard  to  the  exhibition  of  an  inventory  by  an  executor 
kev.  Stat  ^'^  administrator,  shall  not  be  construed  as  rendering  an  executor 
0.  59.  or   administrator,   who   has   complied   with   the   foregoing   provision? 

liable  to  be  called  upon  to  furnish  a  further  inventory,  except  in  the 
cases  provided  for  by  section  73  of  The  Surrogate  Courts  Act,     Netc. 

Powers  and  Pi  ties  of  Executors,  and  Administrators. 

Executor  10.  An  executor  shall  have  an  action  of  account  as  the  testator 

t*>have        n^ight   have  had   if  he   had   lived.     13   Ed.   1,    (St.  of   Westminster, 

action  of 

account.       ow;.  ^  c.  ^o. 

Executor  H*  '^^^  executors  or  administrators  of  any  lessor  or  landlord  may 

oradminiK-  sui  for  the  arrears  of  rent  due  to  such  lessor  or  landlord  in  his  life- 
8^  for  rent  ^^™^  ^^  ^^^^  manner  as  such  lessor  or  landlord  might  have  done  if 
due  living.    32  Hen.  8,  c.  37,  s.  1. 

deceased.  (^Sec  R.  S,  O,  c,  129,  as.  13,  V,)^ 
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12.  Subject  to  the  provisions  of  The  Devolution  of  Estates  Act,  Rev.  Sut. 
where  a  testator  by  his  will  doth  devise  or  direct  lands  to  be  sold  by  ^'  ***• 

hi;>  executors,  such  sale  may  be  validly  made  by  such  one  or  more 
of  the  executors  as  shall  take  upon  him  or  them,  the  care  and  charge  proving 
of  the  said  will,  and  a  conveyance  by  such  executor  or  executors  shall  will  to 
bo  as  valid  and  effectual  in  law  as  if  all  of  the  executors  named  in  the  i^^^^^^^ 
will  had  joined  therein.    21  Uen.  8,  c.  4,  s.  1. 

13.  Executors  of  executors  shall  have  the  same  actions  for  the  Executors 

debts  and  property  of  the  first  testator  as  he  would  have  had  if  in  ^q^^' 

life ;  and  shall  be  answerable  for  such  of  the  debts  and  property  of  the  have  riffh 

first  testator  as  they  shall  recover  as  the  first  executors  should  do  if  *.""  ^**^*  ^ 

ties  of  first 
they  had  recovered  the  same.     (See  25  Ed.  3,  Stat.  5,  c.  5.)  executors. 

14.  When  any  person  shall  die  having  by  will,  or  codicil,  appointed  Executor 
any  i)erson  to  be  executor,  such  executor  shall  be  deemed  to  be  a  *'""■}**  of 
trustee  for  the  person   (if  any)   who  would  be  entitled  to  the  estate  undisposed 
under  The  Statute  of  Distribution^  in  respect  of  any  residue  not  ex-  ^J  J^**  "®** 
piessly  disi>osed  of,  unless  it  shall  appear  by  the  will,  or  codicil,  that  jer  Rev.' 
the  person  so  appointed  executor  was  intended  to  take  such  residue  Stat.  c. 
beneficially.     Imp.  Act,  11  Geo.  4,  &  1  W.  4,  c.  40,  s.  1.  ifi'pp^ar* 

*  \yy  ()|A    will 

15.  Nothing  herein  contained  shall  affect  or  prejudice  any  right  ^^^^  jj^  ^^ 
to  which  any  executor,  if  this  Act  had  not  been  passed,  would  have  intended  to 
been  entitled,  in  cases  where  there  is  not  any  person  who  would  be  ficiallv  "^ 
entitled  to  the  testator's  estate  under  The  Statute  of  Distribution,  N«»ttoaf- 
in  case  of  an  intestacy,  in  respect  of  any  residue  not  expressly  disposed  f*'ct  rights 
0£      Imp.  Act,  11  Geo.  4,  &  1  W.  4,  c.  40,  s.  2.  S^.^^'Xre 

there  is 

I-iABiLiTY  OF  Representatives  of  Executors  and  Administrators,  not  any 

•  pernon  en- 

16.  The  executors  and  administrators  of  any  person  who,  as  ex-  titled  to 

eciitor  in  his  own  wrong,  or  as  administrator,  shall  waste  or  convert  t'i«  rt'sjdue 
J        .  ,  „  under  Kev. 

any  goods,  chattels,  estate,  or  assets,  of  any  person  deceased,  to  his  sut.  c 

own  use,  shall  be  liable  and  chargeable  in  the  same  manner  as  their  ^*^- 

los-tator,  or  intestate,  would  have  been  if  he  had  been  living.    30  Car.  *'''*^"Jo'*8, 

^  t-tc,  of 

AC.    I,  s.  1.  executors 

in  their 

17.  Every  executor,  or  administrator,  of  an  executor,  or  adminis-  f)wn  wrong 

trator  of   right,  who    shall    waste,  or    convert  to  his    own  use,  goods  ^*^V"*^r 

.    ,  .  g(K)d.S  of 

chattels,  or  estate,  of  his  testator,  or   intestate,  shall  be  liable  and  the  de- 

chargeable  in  the  same  manner  as  his  testator,  or  intestate,  should,  f.*'^,T^' 

iiAole  af) 
or  might,  have  been ;  any  law  or  usage  to  the  contrary  notwitbstand-  their  te?*- 

ing.     4  W.  &  M.  c.  24,  s.  12.  tator,  etc. 

Liability 

Conveyance  of  Lands  Sold  for  Debts.  ^^  executor 

or  adminis- 
18. —  (1)   Where  any  action  shall  be  instituted  in  any  Court  for  trator  of  a 

the  payment  of  any  debts  of  any  person  deceased  to  which  the  estate  <^*^^**^ 

^x  PC  11  tor 

may  be  subject  or  liable,  and  such  Court  shall  order  the  estates  liable  for  devas- 
tavit. 


liv  EXECUTORS  AND   ADMINISTRATORS. 

Infants  to    ^^  »\xch  debts,  or  any  of  them,  to  be  sold,  or  mortgaged,  for  satisfac- 

make  son-    tion  of  such  debts,  and  by  reason  of  the  infancy  of  any  heir,  or  de- 

unde"  or-     ^'^see,  an  immediate  conveyance  thereof  cannot  be  compelled,  in  every 

der  of  the    such  case  such  Court  shall  direct,  and  if  necessary,  compel,  such  infant 

y^^  tAtes  ^^^  convey  such  estates  so  to  be  sold,  or  mortgaged,  by  all  proper  assor- 

directed  to  auces  in  the  law  to  the  purchaser,  or  mortgagee  thereof,  and  in  such 

be  sold  for   manner  as  the  said  Court  shall  think  proper  and  direct;  and  every 

of  debtd.       such  infant  shall  make  such  conveyance,  or  mortgage,  accordingly;  and 

every  such  conveyance,  or  mortgage,  shall  be  as  valid  and  eflfectual  to 

all  intents  and  purposes  as  if  such  person  being  an  infant  was.  at  th^ 

time  of  executing  the  same,  of  the  full  age  of  twenty-one  years.     Imp. 

Act,  11  Geo.  4  &  1  W.  4,  c.  47,  s.  11,  as  amended  by  2  &  3  Vict,  c 

GO,  s.  1. 

Surplus  to  {*>)   The  surplus  of  money  from  such  sale,  or  mortgage,  shall  d^ 

land^**    ^*   scrnd  in  the  same  manner  as  the  estates  so  sold,  or  mortgaged,  would 

would  have  done.     Imp.  Act,  2  &  3  Vict.  c.  0(),  s.  2. 

have  done. 

Persons  19.  \\  here   any   lands,   tenements,   or   hereditaments  shall    be  dt-- 

having  a      vised  in  settlement  by  any  person  whose  estate  shall  by  law  be  liabl** 

life  inter-  ,  ^  ^  ,  .      ,  ,  ,  .  ,     ,     .        ,     .,  , 

est  may  by  ^^  ^"^  payment  of  any  of  his  debts,  and  by  such  devise  shall  be  vestal 

ordf  r  of        in  any  person  for  life,  or  other  limited  interest,  with  any  remainder. 

convey  the  l^i^iltttion,  or  gift  over,   which  may  not  be  vested,  or  may  be  vesi<?d 

fee  of  es-      in  some  person  from  whom  a  conveyance  or  other  assurance   of  th« 

^  t  ^b]^*^*^  same  cannot  be  obtained,  or  by  way  of  executory  devise,  and  an  order 

8uld  for        shall  be  made  for  the  sale  thereof  for  the  payment  of  such  debts,  or  any 

payment  of  of  them,  it  shall  be  lawful  for  the  Court  to  direct  the  tenant  for  life. 

or  other  person  having  a  limited  interest,  or  the  first  executory  devise 

thereof,  to  convey,  release,  assign,  surrender,  or  otherwise  assure  the 

fe»»  simple,  or  other  the  whole  interest  or  interests  so  to  be  sold,  to  tbf 

purchaser,  or  in  such  manner  as  the  said  Court  shall  think  proper: 

and  every  such   conveyance,   release,   surrender,   assignment,   or   other 

assurance,  shall  be  as  effectual  as  if  the  person  who  shall  make  and 

execute  the  same  were  seized,  or  possessed,  of  the  fee  simple,  or  oth^- 

whole  estate,  so  to  be  sold.     Imp.  Act,   11  Geo.  4,  &  1  W.  4,  c.  47. 

8.  12. 

Propekty  SrujECT  to  Power,  ^VHEN  to  be  Assets. 

20.  Property,   real   and  personal,   over  which  a  deceased   perstffi 

geirerir  "^  *'"^   ^  general  power  of  apiwintment  which  he  may  exercise   for  hii^ 

power  by     own  benefit  without  the  assent  of  any  other  i>erson,  shall  be  assets 

will,  etfect  for  the  payment  of  his  debts,  where  the  same  is  appointed  by  his  will: 

and,  under  an  execution  against  the  personal  representatives  of  suet 

deceased  person,  such  assets  may  be  seized  and  sold,  after  the  deceased 

persons  own  proi)erty  has  been  exhausted.     (See  3  W.  &  M.  c.  14)  ;  '1 

Ed.  7,  c.  1,  8.  0. 
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CREATION    OF  OFFICE- 


CHAPTER  I. 

EXECUTORS. 


1,  As  the  term  "executor"  is  at  present  accepted  Definition 
in  the  Province  of  Ontario,  an  executor  may  be  defined  **  Execu- 
te be  "  a  person  to  whom  the  execution  of  a  last  will  ^^" 
and  testament  of  property  is  by  the  testator's  appoint- 
ment confided."    In  Ontario,  under  the  Devolution  of 
Estates'  Act,  real  audi  personal  esrtate  are  both  now  con- 
fided to  the  management  of  an  executor.* 

ft  Generally  speaking,  all  persons  who  are  capable  Who  may 
of  making  wills,  and  some  others  besides,  are  capable  of  ed  oxecu- 
being  made  executors.    Any  doubt  as  to  whether  a  cor-  ^^' 
poration  could  be  an  executor  in  Ontario  has  been  re- 
moved by  Statute,  as  we  shall  presently  see.    An  infant 
may  be  appointed  an  executor  how  young  so  ever  he 
may  be;  but  if  an  infant  is  appointed  sole  executor  by         • 

•  The  Surrogate  Courts  Act,  R.  S.  O.  1897,  c.  59,  contains  the 
following  provision: 

89.  If  any  of  the  provisions  of  this  Act  shall  be  found   to  be  Construc- 
Inconsistent  with  the  provisions  of  the  Devolution  of  Estates  Act,  ^-i^^n  of  this 
this  Act  shall  be  construed  so  as  to  conform  in  all  respects  with  ^^^'  ^!L' 
the  true  intent  and  meaning  of  the  Devolution  of  Estates  Act.    Ont.  ^tat.c.l27. 
Acts,  1890,  c.  17,  8.  20.    (The  Devolution  of  Estates  Act  will  be 
found  Part  II.  post.) 

K.B.A. — 1 
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38  Geo.  III.  cap.  87,  s.  6,  he  is  altogether  disqualified 
from  exercising  his  office  during  his  minority,  and  ad- 
ministration cum  testamento  annexo  shall  be  granted 
to  the  guardian  of  such  infant,  or  to  such  other  person 
as  the  Court  shall  think  fit,  until  such  infant  shall  have 
attained  the  age  of  twenty-one  years. 

This  Act  only  applies  in  case  of  an  infant  being 
sole  executor,  for  if  there  are  several  executors  and  one 
of  them  is  of  full  age  no  administration  durante  minore 
aetate  ought  to  be  granted,  for  he  who  is  of  full  age 
may  execute  the  will. 

2  Black.  Comm.  503;     In   the    Goods   of  Stewart,   L.  R. 

3  P.  &  D.  244. 
Cumming  v.  Landed  Banking  and  Credit  Co..  20  O.  R.  382. 

Married  j|.  A  married  woman  may  be  appointed  an  executrix, 

and  may  take  upon  herself  the  probate  without  the  as- 
sent of  her  husband. 

Persons  at-        4.  There  are  few,  or  none,  who,  by  law,  are  disabled 

feionsliot  ^^  account  of  their  crimes  from  being  executors,  and, 

^^"aii-     therefore,  it  has  always  been  held  that  persons  attainted 

or  outlawed  may  sue  as  executors,  because  they  sue  in 

auter  droit  and  for  the  benefit  of  the  persons  deceased. 

Ancient  Anthorities,  Wms.  186. 

Poverty  or  ^'  ^^^  Court  cannot  refuse,  on  account  of  his  poverty 
insolvency,  or  insolvency,  to  grant  the  probate  of  a  will  to  a  person 
appointed  executor  ;  but  the  High  Court  of  Justice 
will  restrain  the  insolvent  or  bankrupt  executor  and 
appoint  a  receiver,  and  if  it  is  necessary  to  bring  an 
action  of  law  to  recover  part  of  the  effects,  where  the 
action  must  be  in  the  name  of  the  executor,  the  Court 
will  compel  him  to  allow  his  name  to  be  used  or  appoint 
an  administrator  ad  litem;  but  if  a  person  known  by  a 
testator  to  be  a  bankrupt  or  insolvent  be  appointed  ex- 
ecutor by  him,  s.uch  person  cannot  on  the  ground  of  in 
solvency  alone  be  controlled  by  the  appointment  of  a  re- 
ceiver.   (See  Chapter  V.  Revocation  of  Probate.) 

Stainton  v.  The  Carron  Co,,  18  Beav.  146. 

Johmon  v.  McKenzie,  20  O.  H.  131 ;  Re  Bmh,  19  O.  T?.  1. 
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6.  Idiots  and  lunatics  are  incapable  of  being  execu- 1^^^^^ 
tors  or  administrators,  and  if  an  executor  become  non 
compos  the  Court  may,  on  account  of  his  natural  dis- 
ability, commit  the  administration  to  another. 

Old  Cases,  Wms.  188. 

T.  The  appointment    of  'an  executor  may  be  either  Executor 
express  or  constructive,  in  which  latter  case  he  is  some-  J^he  *"^ 
times  called  executor  according  to  the  tenor;    for  al-^^**^"^- 
though  no  executor  be  expressly  nominated  in  the  will 
by  the  word  executorj  yet,  if  by  any  word  or  circumlo- 
cution the  testator  recommend  or  commit  to  one  or  more 
the  charge  and  oflSce  or  the  rights  which  appertain  to  an 
executor,  it  amounts  to  as  much  as  constituting  him  or 
them  to  be  executors. 

In  the  Goods  of  Franer,  L.  R.  2  P.  A  D.  183. 
lottfi^  V.  PurcU,  110  R.  597 ;  In  the  Goods  of  Briesman,  (1894) 
P.  260. 

H.  An  executor  may  be  appointed  by  necessary  impli-  Executor 
cation,  as  where  a  testator  says,  "  I  will  that  A.  B.  be  sary^pu- 
my  executor  if  C.  D.  will  not";  in  this  case  C.  D.  may  *^**^*^°* 
be  appointed  if  he  please. 

O.  There  is  a  great  distinction  between  the  oflBce  of  Coadjutor. 
coadjutor  or  overseer  and  that  of  executor.  The  co- 
adjutor or  overseer  has  no  power  to  administer  or  inter- 
meddle, otherwise  than  to  counsel,  persuade  and  advise 
and,  if  necessary,  apply  to  the  Court.  It  is  therefore 
material  to  enquire  what  words  will  appoint  a  coadjutor 
or  overseer.  If  A.  is  made  executor  and  B.  coadjutor, 
without  more  he  is  not  by  this  made  a  joint  executor 
with  A.  If  A.  be  made  executor  and  the  testator  after- 
wards in  his  will  expresses  that  B.  shall  administer  also 
with  him  and  in  aid  of  him,  here  B.  is  an  executor  as 
well  as  A.,  and  may  prove  the  will  as  executor  if  A. 
refuses. 

Ancient  References,  Wms.  194. 
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lO.  Where  the  testator  named  his  wife  as  executm, 

and  A.  B.  to  assist  her,  it  was  held  that  A.  B,  might  be 

executor  according  to  the  tenor. 

Jn  the  Goods  of  Brown,  2  P.  D.  110. 

Executor  n.  Where  a  person  had  been  expressly  appointed 

cation.  executor  for  a  limited  purpose  in  a  will,  it  was  held  that 
he  was  appointed  general  executor  by  a  codicil  by  im- 
plication merely  without  express  words. 

In  the  Goods  of  Aird,  1  Hagg.  336. 

Executors  12.  An  executor  may  be  appointed  solely  or  in  con- 

in  several  *»  *  *  •' 

decrees,  junction  with  Others,  but  in  the  latter  case  they  are  all 
considered  in  law  in  the  light  of  an  individual  person. 
Likewise  a  testator  may  appoint  several  persons  as 
executor  in  several  degrees,  as  where  he  makes  his  wife 
executor;  but  if  she  will  not  or  cannot  be  executor,  then 
he  makes  his  son  executor;  and  if  his  son*  will  not  or 
cannot  be  executor,  then  he  makes  his  brother,  and  so 
on;  in  which  case  the  wife  is  said  to  be  instituted  execu- 
tor in  the  first  degree;  B.  is  said  to  be  substituted  in  the 
second  degree;  C.  to  be  substituted  in  the  third  degree, 
and  so  on. 

In  the  Goods  oj  Lane,  33  L.  J.  P.  M.  &  A.  185. 

Substi-  IJi.  If  an  instituted  executor  once  accepts  the  offict? 

exciudedk"  and  afterwards  dies  intestate,  the  substitutes  in  what 
degree  so  ever  are  all  excluded  because  the  condition  of 
law,  if  he  will  not  or  cannot  be  executor,  was  once  ac- 
complished by  such  acceptance  of  the  instituted  execntor. 

Ancient  authority,  "Wms.  19(5. 

14.  Where  a  testator  in  his  will  appointed  two 
persons  as  executors,  and  in  a  codicil  named  his  wife 
"  sole  executrix  of  this  my  last  will  and  testament,'^  the 
Court  held  that  the  appointment  of  executors  in  the  will 
was  revoked. 

In  the  Goods  of  Lowe,  3  Sw.  &  Tr.  478. 

Appoint-  J 5*  An  appointment  of  "A.,  as  my  executor,  with 

"r  un^.   ^^y  *^^  ^^  ™y  sons,"  was  held  bad  as  to  the  sons  for  un- 
tainiy.       certainty. 

In  the  Goods  of  Bay  lis,  2  Sw.  &  Tr.  6  J  3. 
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16.  The  many  diflftculties  caused  through  the  ap- Trust  com- 
pointment  of  individuals  to  act  as  executors,  and  the  loss 
in  many  cases  incurred  through  individual  carelessness 
or  misconduct,  have  always  been  a  source  of  danger  to 
the  public.  This  danger  of  late  years  has  been  met  by 
the  incorporation  of  Trust  Companies.  The  first  of  the 
Ontario  Trust  CJompanies  commenced  business  in  1882, 
and  two  others  have  since  been  incorporated  and  are 
carrying  on  business  in  Toronto.  The  object  of  these 
companies  is  to  undertake  and  execute  every  kind  of 
trust  and  financial  agency.  Among  their  other  functions 
they  undertake  to  act  as  trustee  under  the  appointments 
of  courts,  corporations  and  private  individuals. 

17 •  They  undertake  also  to  act  as  executor,  adminis- 
trator, guardian,  committee  or  referee,  or  in  any  other 
official  or  fiduciary  capacity. 

18.  It  is  claimed  for  such  companies  that  persons  Advan- 
making  use  of  them  will  secure  the  following  advan-  ^^* 
tages : 

Firstly. — Absolute  safety  of  the  trust  property. 

Secondly. — Efficiency  and  economy  in  its  admin- 
istration. 

Thirdly. — An  unchanging  and  undying  trustee. 

Fourthly. — The  assurance  that  the  trust  will  be 
administered  on  certain  well  considered 
principles,  and  the  avoidance  of  the  serious 
risks,  delays  and  inconveniences  incident 
to  the  death  of  a  trustee. 

I H.  By  section  8  R.  S.  O,   1897,  c.  206,  The  Ontario 
Trusts  Comimnies'  Act,  it  is  enacted  as  follows: 

(1)  Where  a  trust  company  incorporated  under  a  special  Act,  or  Appoint- 
under  The  Ontario  Companies'  Act  or  the  said  chapter  157  of  the '"^'^t  of 
Revised   Statutes   of   Ontario,    1887,   is   authorized   to  execute   the  ^^^^^^ 
office  of  executor,  administrator,   trustee,   receiver,  assignee,   guar-  trustees, 
dian  of  a  minor,  or  committee  of  a  lunatic,  then  in  case  the  Lieu- *^^' 
tenant-Governor  in   Council   approves  of   such  company   being   ac-^ 
cepted  by  the  High  Court  as  a  Trusts  Company  for  the  purposes  o.  I9l. 
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of  such  Court,  the  said  Court,  or  any  Judge  thereof,  aud  every 
other  Court  or  Judge  having  authority  to  appoint  such  an  oflScer, 
may,  with  the  consent  of  the  company,  appoint  such  company  to 
exercise  any  of  the  said  offices  in  respect  of  any  estate  or  person 
under  the  authority  of  such  Court  or  Judge,  or  may  grant  to  such 
company  probate  of  any  will  in  which  such  company  is  named  an 
executor;  but  no  company  which  has  issued,  or  has  authority  to 
issue,  debentures  shall  be  approved  as  aforesaid. 

Company  (2)  A   trust  company  so  approved   of  may  be  appointed  to  be 

so  licensed  ^  ^^j^  trustee,  notwithstanding  that,  but  for  this  Act,  it  would  be 

iii&y  t)Q 

sole  trus-    necessary  to  appoint  more  than  one  trustee,  and  may  also  bo  ai»- 

^*®-  pointed  trustee  jointly  with  another  person. 

(3)  Such  appointment  may  be  made  whether  the  trustee  is  re- 
quired under  the  provisions  of  any  deed,  will  or  document  creating 
a  trust,  or  whether  the  appointment  is  under  the  provisions  of  the 
Act  respecting  Trustees  and  Executors  and  the  Administration  of 
Estates,  or  otherwise. 

(4)  Notwithstanding  any  rule  or  practice,  or  any  provision  of 
any  Act  requiring  security,  it  shall  not  be  necessary  for  the  said 
company  to  give  any  security  for  the  due  performance  of  its  doty 
as  such  executor,  administrator,  trustee,  receiver,  assignee,  guar- 
dian, or  committee,  unless  otherwise  ordered. 

(5)  The  Lieutenant-Govjernor  in  Council  may  revoke  the  ap- 
proval given  under  this  section,  and  no  Court,  or  Judge,  after  no- 
tice of  such  revocation,  shall  api)oint  any  such  company  to  be  an 
adminstrator,  trustee,  reci»iver,  assignee,  guardian,  or  committee, 
unless  such  company  gives  the  like  security  for  the  due  performance 
of  its  duty  as  would  be  required  from  a  private  person.  Ont,  Acts, 
1807,  c.  37,  s.  8. 


Under 
deed,  will, 
etc. 

Rev.  Stat, 
c.  129. 


Liability  20.  SectioD  9  of  the  same  Act  defines  the  liability 

pany'act-    of  Trusts  Companies  as  follows: — 

trustee  ^*  "^^^  liability  of  a  trust  company  to  persons  interested  in  an 

estate  held  by  the  company  as  executor,  administrator,  trustee, 
receiver,  assignee,  guardian  or  committee,  as  aforesaid,  shall  l>e 
the  same  as  if  the  estate  had  been  held  by  any  private  person  in 
the  like  capacity,  and  its  powers  shall  be  the  same.  Out.  Acts,  1S97, 
c.  37,  s.  9. 

HighCourt        ^1-   Under  the  authority  of  this  Act  the  High  Court 
^o^"^   of  Justice  has  approved  of  two  Trust  Companies  as  Trust 
Corporations  for  the  purposes  of  the  Court.     Rule  of 
Court  31  continues  the  former  practice.    The  rules  relat- 
ing thereto  will  be  found  in  an  appendix. 
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It  will    be    noticed    that    the  fourth  sub-sec- Security 
tion  of  the  Act  dispenses  with  the  necessity  for  giving  with, 
security  for  the  due  performance  of  an*  executowhip  by 
a  company. 

28«  The  present  state  of  the  law,  by  which  real  as  ^^Jj^^^, 
well  as  personal  property  devolves  upon  the  personal  re-  value  must 
presentatives  of  the  deceased,  requires  that  parties  peti-  ninhed. 
tioning  for  administration  of  an  intestate's  estate  shall 
give  security  for  double  the  value  of  both  the  real  and 
personal  property.*    This  requirement  greatly  increases 
the    risk    and    responsibility  of   individuals.     This  risk 
and    responsibility  are   now   rendered  unnecessary  if  a 
Trust  Company  is  made  use  of.f 


[•  Guarantee  companies  are  accepted  as  security  Securities 
under  the  following  sections  of  R.  S.  O.  1897,  c.  220 :  ^'^^"' 

5.  (1)  The  Lieutenant-Governor   in   Council   may,    by   Order   <"  §^"**^*  *J^ 
Council,  direct  that  the  bond  or  policy  of  guarantee  of  any  guarantee  Court, 
company  named  in  such  Order  In  Council,  may,  at  the  discretion  of 
the  Judge,  be  accepted,  in  whole  or  in  part,  in  lieu  of  the  security  ^  gg  j^gg'^ 
required  by  section  69  of  the  Surrogate  Courts  Act,  and  section  13 
of  the  Act  respecting  Infants  and  the   provisions  of  law  therein 
contained  with  reference  to  the  legal  effect  of  such  securities  when 
given  by  individuals,  and  to  the  mode  of  proceeding  thereon,  shall 
apply  to  the  security  given  by  every  such  company. 

(2)  The  interim  receipt  of  the  company  may  be  accepted  in  lieu 
of  the  formal  security,  but  the  formal  security  shall  be  completed 
within  one  month.  R.  S.  O.  1897,  c.  220,  s.  5  (Out.  Acts,  1893,  c. 
14,  s.  1). 

•R.  S.  O.  1897,  c.  59,  s.  70  (s.  65.  R.  S.  O.  1887,  c.  50). 
t  Where  letters  of  administration  are  issued  to  such  company 
the  material  required  Is  as  follows: 

1.  Renunciation  by  parties  entitled  to  administer  in  favour  of 

a  company. 

2.  Affidavit  of  search  for  will. 

S.  Affidavit  of  death  of  the  deceased  and  place  of  abode. 

4.  Affidavit  of  the  value  of  the  property,  both  real  and  personal. 

5.  Petition  to  the  Surrogate  Court  by  the  company. 

6.  Affidavit  of  manager  of  company  to  faithfully  administer. 

7.  Affidavits  as  to  search  for  will,  death  and  place  of  abode, 

together  with  the  affidavits  as  to   the  value  of  the  pro- 
perty, to  be  made  by  persons  having  full  knowledge  of  the 
facts. 
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Publica-  6.  Every   Order  in   Council    under  the  provisions   of   this   Act 

Ord  rsin  ^^^^^*  immediately  after  the  making  thereof,  be  published  in  the 
Council.      Ontario  Gazette,  and  shall  be  laid  before  the  Legislative  Assembly 

within   fifteen   days  after  Its  first  meeting  thereafter.    Ont.  Acta, 

1893,  c.  14,  s.  2. 

Necessity  25.  Under  R.  S.  O.  1897,  c.  206,  the  affairs  and  man- 

tor  public 

inspection,  agement  of  these  trusts  corporatians  are  subject  to  inves- 
tigation and  inspection  by  any  person  appointed  for  that 
purpose  by  the  High  Court  of  Justice  or  the  Ontario  Gov- 
ernment. The  necessity  for  such  an  examination  is 
obvious.  These  Trust  CJompanies  ore,  like  all  other  fLnan<- 
cial  ooTOipanies,  liable  to  mismanagement,  and,  while 
they  are  on  the  one  hand  unquestiomably  of  great  benefit 
to  the  public,  on  the  other  hand  unless  their  investments 
and  deposits  are  carefully  scrutinized  great  loss  and 
damage  might  be  occasioned  by  unfortunate  or  improfper 
investment.  The  public  have  only  the  financial  guaran- 
tee of  the  liability  of  the  shareholders  of  the  corporation. 


Extensive  550.  The  powers  which  may  be  given  to  Trust  Ck>m- 

^v'^n"       panics  are  specified  by  the  schedule  to  R.  S.  O.  1897,  c 
206,  as  follows:— 

To  take,  receive  and  hold  all  estates  and  property,  real  and  per- 
sonal, which  may  be  granted,  committed,  transferred,  or  conveyed 
to  them  with  their  consent,  upon  any  trust  or  trusts  whatsoever 
(not  contrary  to  law)  at  any  time  or  times,  by  any  person  or  per- 
sons, body  or  bodies  corporate,  or  by  any  CJourt  in  the  Province 
of  Ontario. 

To  take  and  receive  on  deposit,  upon  such  terms  and  for  such 
remuneration  as  may  be  agreed  upon,  deeds,  wills,  policies  of  in- 
surance, bonds,  debentures,  or  other  valuable  papers  or  securities 
for  money,  jewellery,  plate  or  other  chattel  property  of  any  kind. 
and  to  guarantee  the  safe  keeping  of  the  same. 

To  act  generally  as  attorney  or  agent  for  the  transaction  of 
business,  the  management  of  estates,  the  collection  of  loans, 
r^nts,  interest,  dividends,  debts,  mortgages,  debentures,  bonds,  blUs, 
notes,  coupons  and  other  securities  for  money. 

To  act  as  agent  for  the  purpose  of  issuing  or  countersigning 
certificates  of  stock,  bonds  or  other  obligations  of  any  association, 
or  corporation,  municipal  or  other. 

To  receive.  Invest  and  manage  any  sinking  fund  therefor  on 
such  terms  as  may  be  agreed  upon. 
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To  accept  and  execute  the  oflSces  of  executor,  administrator, 
trustee,  receiver,  assignee,  or  of  trustee  for  the  benefit  of  credi- 
tors under  any  Act  of  the  Legislature  of  the  Province  of  Ontario; 
and  of  guardian  of  any  minor*}!  estate,  or  committee  of  any  lunatic's 
estate;  to  accept  the  duty  of  and  act  generally  in  the  winding  up 
of  estates,  partnerships,  companies  and   corporations. 

To  guarantee  any  investments  made  by  them  as  agents  or  other- 
wise. 

To  sell,  pledge,  or  mortgage  any  mortgage  or  other  security  or 
any  otiier  real  or  personal  property  held  by  the  company  from 
time  to  time,  and  to  make  and  execute  ■  all  requisite  conveyances 
and   assurances  in  respect  thereof. 

To  make,  enter  Into,  deliver,  accept  and  receive  all  deeds,  con- 
veyances, assurances,  transfers,  assignments,  grants  and  contracts 
necessary  to  carry  out  the  purposes  of  the  said  company,  and  to 
promote  the  objects  and  business  of  the  said  company; 

And  for  all  such  services,  duties  and  trusts  to  charge,  collect 
and  receive  all  proper  remuneration,  legal,  usual  and  customary 
costs,  charges  and  expenses.    Ont.  Acts,  1897,  c.  37,  Sched. 

The  exercise  of  the»e  extensive  powers  should  be 
carefully  scrutinized  by  the  Government.  A  periodical 
statement  should  be  issued  to  the  public  by  a  govern- 
ment inspector,  as  in  the  case  of  banks  and  building 
societiea 


'.  The  appointment  of  an  executor  may  be  either  Appoint- 
absolute  or  qualified.    It  may  be  absolute  when  he  is  con-  be  absolute 
stituted  certainly,  immediately,  and  without  any  restric- {|^j^"***' 
tion  in  regard  to  the  testator's  effects  or  limitation  in 
point  of  time.    It  may  be  qualified  by  limitations  as  to 
Ihe  time  or  place  wherein  or  the  subject  matter  whereon 
the  office  is  to  be  exercised;  or  the  creation  of  the  office 
may  be  conditional. 

2H.  It  may  be  qualified  by  limitations  in  point  of  LimitA 
time,  inasmuch  as  the  time  may  be  limited  when  the|^*^^^*;»»^ 
person  appointed  shall  begin,  or  when  he  shall  cease  to  time. 
be  executor.    Thus,  if  one  appoint  a  man  to  be  his  execu- 
tor at  a  certain  time,  as  at  the  expiration  of  five  years 
after  his  death;  or,  at  an  uncertain   time,  as   upon   the 
death  or  marriage  of  his  son.    Likewise  a  testator  may 
appoint  a  person  to  be  his  executor  for  a  particular 
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period  of  time  only,  as  during  the  five  years  next  after 
his  decease;  or  during  the  minority  of  his  son;  or  the 
widowhood  of  his  wife;  or  until  the  death  or  marriage 
of  his  son. 

Ancient  Authorities,  Wms.  p.  199. 
See  Conron  v.  Clark$on^  3  Cb.  Cbas.  308. 

Temporary  2tt«  In  these  cases  if  the  testator  does  not  appoint  a 
traSmI*  person  to  act  before  the  period  limited  for  the  corn- 
granted,  mencement  of  the  oflSce  on  the  one  hand,  or  after  the 
l>eriod  limited  for  its  expiration  on  the  other;  the  Court 
may  commit  administration  to  another  person  until  there 
be  an  executor,  or  after  the  executorship  is  ended.  This 
administration  will  be  one  cum  testamento  annexo.* 

Wms.  p.  200. 

Limita-  ^0«  Further,  an  appointment  may  be  limited  in  point 

tionsas  to  Qf  place,  as  thus:  a  testator  may  make  A.  his  executor  of 
his  goods  in  one  portion  of  Ontario;  B.  his  executor  for 
his  goods  in  some  other  portion  of  Ontario,  say  the 
district  of  Muskoka,  and  so  on.  Or,  what  seems  more 
rational  and  expedient,  he  may  divide  the  duty  when  his 
property  is  in  various  countries. 

Wms.  p.  201. 

Limitation  3|.  Again,  the  power  of  an  executor  may  be  limited 
j«;t  matter  as  to  the  subject  matter  upon  which  it  is  exercised. 
Thus  a  testator  may  make  A.  his  executor  for  his  plate 
and  household  stuff;  B.  for  his  sheep  and  cattle;  C.  for 
his  leases  and  estates  by  extent,  and  D.  for  his  debts  due 
to  him.  So  a  person  may  be  made  executor  for  one  par- 
ticular thing  only  as  touching  such  a  statute  or  bond  and 
no  more,  and  the  same  will  may  contain  the  appointment 
of  one  executor  for  general  and  another  for  limited  pur- 
poses; but  though  a  testator  may  thus  appoint  separate 
executors  for  distinct  parts  of  his  property,  and  may 
divide  their  authority,  yet  quoad  creditors  they  are  all 
executors,  and  are  considered  as  one  executor,  and  may 
be  sued  as  one  executor. 

Old  Authorities,  Wms.  p.  201. 

•  See  next  chapter  as  to  ndrainistration  de  bonis  non,  and  ad- 
mfnistmtion  with  will  annexed. 
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;2.  Lastly,  the  appointment    may  be    conditional,  ^j^"^**j^'J; 
and  the  condition  may  be  either  precedent  or  subsequent,  ment. 
Thus  it  may  be  that  an  executor  gives  security  to  pay  the 
legacies  and  in  general  to  perform  the  will  before  he 
acts  as  executor. 

Old  Authorities,  Wms.  p.  202. 

83.  An  executor    cannot    assign  the  executorship.  An  execu- 

.  /^    tor  cannot 

Formerly  the  interest  vested  in  him  by  the  will  of  the  assign  his 
deceased  might,  generally  speaking,  be  continued  andghi^."^*^ 
kept  alive  by  the  will  of  the  executor;  so  that  if  there 
was  a  sole  executor  of  A.,  the  executor  of  that  executor 
is  to  all  intents  and  purposes  the  executor  and  repre- 
sentative of  the  first  testator. 

Old  Cases,  Wms.  p.  204. 

34.  By  Statute  of  Ontario  this  state  of  the  law  is  Executor 
changed  as  follows:  ofanexe- 

cutor. 
The  executor  of  any  person  appointed  an  executor  under  this 

section,  shall  not  by  virtue  of  such  executorship  be  an  executor  of 

the  estate  of  which  his  testator  was  appointed  executor  under  this 

section,  whether  such  person  acted  alone  or  was  the  last  survivor 

of  several  executors.    R.  S.  O.  1897,  c.  51,  s.  39  (5);  :Ont.  Acts.  18JJ6, 

c.  18,  s.  4). 

35.  R.  S.  0. 1897,  c.  59,  s.  66  (Ont.  Acts,  1896,  c.  20,  s. 
3),  is  to  the  same  effect.  The  result  is  that  if  an  executor 
is  appointed  by  the  High  Court  or  by  a  Surrogate  Court, 
the  executorship  is  not  transmitted  beyond  the  person  so 
appointed.  Nor  does  that  person  become  executor  of  an 
estate  whereof  his  testator  was  executor.  Except  in 
these  cases  the  old  rule,  as  stated  in  the  last  section,  still 
exists. 
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CHAPTER  II. 

ADMINISTRATORS. 

"Inteet-  ^^«  ^^  case  a  party  makes  no  testamentary  disposi- 

**^y."         tion  of  his  real  or  personal  property  he  is  said  to  die 
intestate. 

2  Black.  Comm.  494. 

1.  Origin  and  Extent  of  Jurisdiction  of  Courts. 

The  king  ^''^  ^^  ancient  time  when  a  man  died  without  making 

^^  enti-°  ^^^  disposition  of  such  of  his  goods  as  were  testable,  it 
ti^  t<>  ad-  is  said  that  the  king,  who  is  parens  patriae,  and  has  the 
t?on bypre-  Supreme  care  to  provide  for  all  his  subjects,  used  to  seize 
rotative,     j-i^q  goods  of  the  intestate,  to  the  intent  that  they  should 
be  preserved  and  disposed  for  the  burial  of  the  deceased, 
the   payment    of    his   debts,  to   advance   his   wife  and 
children,  if   he   had  any,  and  if   not,  those  of  his  blood. 
This    prerogative    the    king    continued  to   exercise  for 
some  time,  by  his  own  ministers  of  justice,  and  probably 
in  the  County  Court,  where  matters  of  all  kinds  were 
determined.    And  it  was  granted  as  a  franchise  to  many 
Granted  to  ^^^^®  of  mauors  and  others,  who  had,  until  the  passing 
lords  of      of  the  Court  of  Probate  Act,  a  prescriptive  right  to  grant 
administration  to  their  intestate  tenants  and  suitors  in 
their  own  Courts  Baron  and  other  Courts.    Afterwards, 
the  Crown,  in  favour  of  the  Church,  invested  the  prelates 
To  church,  with  this  branch  of   the   prerogative  ;    for  it  was  said, 
none  could    be  found    more  fit  to  have  such  care  and 
charge  of  the  transitory  goods  of  the  deceased  than  the 
Ordinary  who  all  his  life  had  the  care  and  charge  of  his 
soul.     The  goods  of  the  intestate  being  thus  vested  in 
the  Ordinary,  as  trustee  to  dispose  of  them  in  pios  usus, 
it  has  been  said  that  the  clergy  took  to  themselves  (un- 
der the  name  of  the  church  and  poor)   the  whole  residue 
of  the  deceased's  estate,  after  the  partes  rationabiles  of 
the  wife  and  children  had  been  deducted,  without  paying 
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even  his  lawful  debts  and  charges  thereon,  until  by  Stat. 
Westm.  2   (13  Edw.  I.  c  19),  it   was  enacted   that   the  l>"ty  laid 
Ordinary*  should  be  bound   to  pay  the   debts  of   theonOrdi" 
intestate  as  far  as  his  goods  extended,  in  the  same  man-  '**^' 
ner  that  executors  were  bound  in  case  the  deceased  had 
left  a  will.    However,  in  Snelling's  case,  it  was  resolved 
that  if  the  Ordinary  took  the  goods  into  possession,  he 
was  chargeable  with  the  debts  of  the  intestate  at  common 
law,  and  that  the  Stat.  Westm.  2,  was  made  in  affirm- 
ance of  the  common  law.     But,  though   the   Ordinary 
was  (either  at  common  law,  or  by  force  of  this  statute), 
liable  to  the  creditors  for  their  just  and  lawful  demands, 
yet  the  residuum,  after  payment  of  debts,  remained  still 
in  his  hands,  to  be  applied  to  whatever  purposes  the  con- 
science of  the  Ordinary  should  approve.     The  flagrant 
abuses  of  which  power  occasioned  the  Legislature  to  in- 
terpose in  order  to  prevent  the  Ordinaries  from  keeping  Abuses 
any  longer  the  administration  in  their  own    hands   or  \^  ^^  ^^' 
those  of  their  immediate  dependents.    And  therefore  the  of  Pariia- 
Statute  of  31  Edw.  HI.  St.  I.  cap.  2,  provides  "that  in""^"^' 
case  where  a  man  dieth  intestate,  the  Ordinaries  shall 
depute  of  the  next  and  most  lawful  friends  of  the  dead 
person  intestate  to  administer  his  goods,  which  person 
so  deputed  shall  have  action  to  demand  and  recover  as 
executors,  the  debts  due  to  and  dispend  for  the  soul  of 
the  dead;  and  shall  answer  also  in  the  King's  Court  to 
others  to  whom  the  said  deceased  was  holden  and  bound 
in  the  same  manner  that  executors  shall  answer.    And 
they  shall  be  accountable  to  the  Ordinaries  as  executors 
be  in  the  case  of  testament,  as  well  as  of  the  time  past 
as  the  time  to  come." 

2  Black.  Coram.  495. 


HH.  In  Ontario,  the  Probate  and  Surrogate  Courts  Transfer 
date  from  1793.    In  that  year,  a  Court  of  Probate  was  t  w! 
instituted  to  take  cognizance  of  all  matters  relating  to  ^^^^s 
the  granting  of  probate  and  committing  letters  of  ad- 
ministration.    The  governor  was  to  preside  and  could 
appoint  assessors.    He  was  also  empowered  to  commis- 

•  Ordinarins — an  overseer.    Greek— Episcopos.     Bishop. 


14  EXECU1X)RS   AND   ADMINISTlUrORS. 

sion  a  Surrogai:e  Court  in  each  of  the  four  districts  into 
which  the  Province  was  then  divided.  On  24th  July, 
33  Geo.  1788,  Lord  Dorchester  had  established  the  four  districts 
of  Lunenburgh,  Mecklenburgh,  Nassau  and  Hesse.  These 
names  had  been  changed,  in  1792,  to  !^astern,  Midland^ 
Home  and  Western.  In  1798  counties  were  formed,  and 
the  old  districts  were  increased  to  Eastern,  Johnstown^ 
Midland,  Home,  Newcastle,  Niagara,  London,  Western. 
In  1816  the  Ottawa  and  Gore  districts  were  created.  In 
1823  the  District  of  Bathurst;  1837,  the  districts  of 
Brock,  Hastings,  Simcoe  and  Talbot.  In  1838  the  dis- 
tricts of  Colbome,  Wellington  and  Huron  were  formed; 
12  Vict.  District  of  Dalhousie  in  1839.  Finally,  in  1849,  as  it  was 
c.  78.  found  that  by  the  subdivision  of  districts  their  boun- 
daries had  become  identical  with  the  boundaries  of 
counties,  and  it  had   become  unnecessary  to  continue 

that  mode  of  division,  districts  were  abolished.  Counties 
were  then  retained  as  the  name  for  a  territorial  division 
for  judicial  as  well  as  all  other  purposes.  The  Act  came 
into  effect  1st  Januarv,  1850.  As  the  number  of  districts 
was  increased,  the  Courts  were  from  time  to  time  also 
increased.    The  present  Surrogate  Courts  are  established 

R.  s.  o.    ^"  every  county  substantially  for  purposes  defined   by 

1897,  c.  59.  statute  as  follows: 

3.  In  and  for  every  county  in  Ontario  there  shall  be  a  Court  of 
ffate"c(!urt  ^®^^''<^  ^o  ^  called  "  The  Surrogate  Court  "  of  each  respective 
to  be  in  county,  over  which  Court  one  Judge  shall  preside;  and  there  also 
^^^  shall  be  a  registrar,  and  such  officers  as  may  be  necessary  for  the 

exercise  of  the  jurisdiction  to  the  said  Courts  belonging     R.  S.  O. 

1897,  c.  59,  s.  3  (s.  3.  R.  S.  O.  1887,  c.  50). 

Teatamen-         **^-  "^^^  jurisdiction  and  powers  of  the  Surrogate 
tary  juris- Courts  are  defined  as  follows: 

diction  to  --.....,.  ,  ,      ..  .      . 

be  exer-  1*  •  ^^*    jurisdiction   and   authority,    voluntary   and   contentious,. 

cisetl  by  in  relation  to  matters  and  causes  testamentary,  and  in  relation  to 
Bate  **  ^^^  granting  or  revoking  probate  of  wills  and  letters  of  admlnistm- 
Courts.  tion  of  the  effects  of  deceased  persons  having  estate  or  effects  in 
Ontario,  and  all  matters  arising  out  of  or  connected  with  the  grant 
or  revocation  of  probate  or  administration,  shall  continue  to  be 
exercised  in  the  name  of  Her  Majesty,  in  the  several  Surrogate 
(^ourts;  but  this  provision  shall  not  be  construed  as  depriving  the 
High  Court  of  jurisdiction  in  such  matters.  R.  S.  O.  1897.  c.  50,  ». 
17  (8.  16,  R.  S.  O.  1887,  c  50). 
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40.  The  Surrogate  Courts  have  been  endowed  with  Powerg 

°  and  juris* 

fall  power,  jurisdiction  and  authority.  diction  of 

Surrogate 

18.  (1)  To  issue  process  and  hold  cognizance  of  all  matters  rela-  Courts. 

tive  to  the  granting  of  probates,  and  committing  letters  of  adminis- 
tration and  to  grant  probate  of  wills  and  commit  letters  of  adminis- 
tration of  the  property  of  persons  dying  intestate,  having  property  in 
Ontario,  and  to  revoke  Euch  probate  of  wills  and  letters  of  adminis- 
tration ; 

2.  To  hear  and  determine  all  questions,  causes  and  suits  in 
relation  to  the  matters  aforesaid,  and  to  all  matters  and  causes 
testamentary;  and 

3.  Subject  to  the  provisions  herein  contained,  the  Courts  shall 
also  have  the  same  powers  and  the  grants  and  orders  of  the  said 
(Courts  shall  have  the  same  effect  throughout  all  Ontario,  and  in 
relation  to  the  personal  estate  of  deceased  persons,  as  the  former 
Court  of  Probate  for  Upper  Canada,  and  its  grants  and  orders  re- 
spectively had  in  relation  to  those  matters  and  to  causes  testamen- 
tary within  its  jurisdiction,  and  to  those  effects  of  deceased  per- 
sons dying  possessed  of  goods  and  chattels  over  $20.00  in  value  in 
two  or  more  counties  in  Upper  Canada;  and  all  duties  which  by 
statute  or  otherwise  were  imposed  on  or  exercised  by  the  said  Court 
of  Probate  or  the  Judge  thereof  in  respect  to  probates,  administra- 
tions and  matters  and  causes  testamentary,  and  the  appointment 
of  guardians  and  otherwise,  shall  be  performed  by  the  said  several 
Surrogate  Courts  and  the  Judges  thereof,  within  their  respective 
jurisdictions;  but  no  actions  for  legacies  or  for  the  distribution  of 
residues  shall  be  entertained  by  any  of  the  said  Surrogate  Courts. 
R.  S.  O.  1897,  c.  59,  s.  18  (s.  17  K.  S.  O.  1887,  c.  60;  Ont.  Acts, 
1890.  c.  17,  88.  1,  2). 

19.  (1)  The  grant  of  probate  or  letters  of  administration  shall  To  what 
belong  to  the  Surrogate  Court  for  the  county  in  which  the  testator  particular 
or  intestate  had  at  the  time  of  his  death  his  fixed  place  of  abode.     ™"nt  of*® 

(2)  If  the  testator  or  intestate  had  no  fixed  place  of  abode  in,  or  probate  or 
resided  out  of  Ontario  at  the  time  of  his  death,  the  grant  may  be  ?fa™on^ 
aiade  by  the  Surrogate  Court  for  any  county  In  which  the  testator  shall  be- 
or  intestate  had  property  at  the  time  of  his  death.  ^ong, 

(3)  In  other  cases  the  grant  of  probate  or  letters  of  administra- 
tion shall  belong  to  the  Surrogate  Court  of  any  county.  R.  S.  O. 
1897,  c.  59,  s.  19  (s.  18  R.  S.  O.  1887,  c.  50  ;  Ont.  Acts,  1890,  c. 
17,  8.  2). 

21.  Probate    or   letters    of    administration    by    whatever    Court  Eflfect  of 
granted  shall,  unless  revoked,  have  effect  over  the  property  of  the  P*^bate 
deceased  In  all  parts  of  Ontario,  subject  to  limitation  under  section  miniBtra- 
61  of  this  Act  or  otherwise.    R.  S.  O.  1897,  c.  59,  s.  21  (s.-s.  4  of  tion. 
8.  18  of  R.  S.  O.  1887,  c.  50;    s.  3  Ont.  Acts,  1890,  c.  17). 
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Adminis-  Section  61  of  R.  S.  O.  1897,  c.  59  (s.  58,  R.  S.  O.  1887,  c.  50), 

limited  to  *®  ^^  follows:   A  person  entitled  to  take  out  letters  of  administration 
personal      to  the  estate  of  a  deceased  person  shall  be  entitled  to  take  out  such 
estate.         letters  limited  to  the  personal  estate  of  the  deceased,  exclusive  of 
the  real  estate. 


con"^.^"^  41.  The  jurisdiction  of  the  High  Court  of  Justice 
tion,  the  as  to  probate  and  administration  is  laid  down  in  the 
may,  by     three  following  sections: 

consent,  be 

referred  33.  In  every  case  in  which  there  is  contention  as  to  the  grant 

cation^uf *^^  probate  or  administration,  and  the  parties  in  such  case  thereto 
tiie  High  agree,  the  contention  shall  be  referred  to  and  determined  by  the 
Court.  High  Court  on  a  case  to  be  prepared,  and  the  Surrogate  Court  hav- 
ing jurisdiction  in  the  matter  shall  not  grant  probate  or  administra- 
tion until  the  contention  is  terminated,  and  disposed  of  by  judg- 
ment or  otherwise.  R.  S.  O.  1897,  c.  59,  s.  33  (s.  30,  R.  S.  O.  1887, 
c.  50). 

In  certain  34.  (1)  Any  cause    or    proceeding  in  the   Surrogate    Courts  in 

cases  of       which  any  contention  arises  as  to  the  grant  of  probate  or  adminis- 

conten-  . 

tion,  mat-   Oration,  or  in  which  any  disputed  question  may  be  raised  (as  to  law 

ter  to  be     or  facts),  relating  to  matters  and  causes  testamentary,  shall  be  re- 

inS^Hlirh    ™<>^*^^^®  ^7  ^^y  Party  to  the  cause  or  proceeding  into  the   High 

Court.         Court  by  orcter  of  a  Judge  of  the  said  Court,  to  be  obtained  on  a 

summary  application,  supported  by  affidavit,   of  wliich  reasonable 

notice  shall  be  given  to  the  other  parties  concerned. 

Terms  as  (2)  The  Judge  mailing  the  order  may  impose  such  terms  as  to 

to  costs.  payment  or  security  for  costs  or  otherwise  as  to  him  seems  fit;  bat 
no  cause  or  proceeding  shall  be  so  removed  unless  it  is  of  such  a 
nature  and  of  such  importance  as  to  render  it  proper  that  the  same 
should  be  withdrawn  from  the  jurisdiction  of  the  Surrogate  Court 
and  disposed  of  by  the  High  Court,  nor  unless  the  property  of  the 
deceased  exceeds  $2,000  in  value.  R.  S.  O.  1897,  c.  59,  s.  34  (s.  31, 
R.  S.  O.  1887,  c.  50;  Ont.  Acts,  1802,  c.  17,  p.  5). 

Certain  ^5.  Upon  any  cause  or  proceeding  being  so  removed,  the  High 

cases  not     Court    shall    have    full    power  to  determine   the  same,   and   may 
J^j^y**^      cause  any  question  of  fact  arising  therein  to  be  tried  by   a  jury. 
and  otherwise    de^l    with    the    same  as  with  any  cause  or  claim 
originally  entered  in  the  said  Court;  and  the  final  order  or  judg- 
ment made  by  the  said  Court  in  any  cause  or  proceeding  remoTed 
Transmis-   as  aforesaid,   shall,   for  the  guidance  of  the   Surrogate  Court,    be 
^'on  of        transmitted  by  the  Surrogate  clerk  to  the  registrar  of  the  Sum>- 
toSurro-     Pate  Court  from  which  the  cause  or  proceeding  was  removed.     R. 
gate  Court  S.  O.  1897,  c.  59.  s.  35  (s.  32,  R.  S.  O.  1887,  c.  50). 

See  Bf  McL^ntf;  16  P.  R.  2fil. 
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42.  The  High  Court  has  jurisdiction  also  to  try  the 
validity  of  last  wills  and  testaments,  and  also  to  appoint 
administrators  pendente  lite,  and  would  have  the  power 
to  revoke  any  appointment  so  made. 

38.  The  High  Court  shall  have  jurisdiction  to  try  the  validity  Juriidio. 
of  last  wills  and  testaments,  whether  the  same  respect  real  or  per-  ^^^ 
sonal  estate;    and  whether  probate  of  the  will  has  been  granted  Court. 
or  not,  and  to  pronounce  such  wills  and  testaments  to  be  void  for 
fraud  and  undue  influence  or  otherwise,  in  the  same  manner  and  to 
the  same  extent  as  the  Court  has  jurisdiction  to  try  the  validity 
of  deeds  and  other  instruments.    R.  S.  O.  1897,  c.  51,  s.  38  (Out. 
Acts,  1895,  c.  12,  s.  34). 

48.  No  jurisdiction  exists  in  the  High  Court  of  Jus-  Poj^r  of 
tice  nor  has  any  been  conferred  upon  it  to  revoke  the  Court  to 
grant  by  a  Surrogate  Court  of  letters  of  administration,  j^rant. 
except  under  authority  referred  to  in  chapter  V.,  post. 

McPherson  v.  Irvine,  26  O.  R.  438. 

In  re  Ivory,  Hawkin  v.  Tamer.  10  Ch   D.  372. 

44.  As  to  estates  of  small  value,  jurisdiction  is  con-  Proceed- 

infFs  in 

f erred  on  the  Surrogate  Courts  as  follows:  Surrogate 

74.  Where  the  whole  estate  and  effects,  real  and  personal,  of  any  udminis- 
testator  or  intestate  do  not  exceed  in  value  the  sum  of  $400,  his  tration. 
widow,  or  one  or  more  of  his  children  or  next  of  kin,  or  his  execu- 
tors, or  any  trustee,  or  duly  authorized  solicitor  or  agent  of  such 
widow,   child,  next  of  kin  or  executors,  may  apply  to  the  Judge 

of  the  Surrogate  Court  of  the  proper  county,  and  the  regis- 
trar of  the  said  Court  shall  fill  up  the  usual  papers  required  by 
the  Surrogate  Court  to  lead  to  a  grant  of  probate  of  the  will  of 
the  testator  or  letters  of  administration  of  the  estate  and  effects 
of  the  said  testator  or  intestate,  and  shall  swear  the  applicant  and 
attest  the  execution  of  the  administration  bond  according  to  the 
practice  of  the  said  Court,  ami  shall  then  transmit  a  notice  of  the 
appUcation  by  post  to  the  Surrogate  Clerk  at  Toronto;  and  the  regis- 
trar, on  obtaining  the  approval  or  order  of  the  Judge  of  the  Suito- 
irate  Court,  shall  in  due  course  make  out  and  seal  the  probate  of 
the  will  of  the  testator,  or  letters  of  administration  of  the  estate 
and  effects  of  the  testator  or  intestate  to  be  delivered  to  the  party 
I  «o  applying  for  the  same,  without  the  payment  of  any  fee  for  the 
same,  save  as  is  provided  by  section  76  of  this  Act.  R.  S.  O.  1897, 
c.  59,  8.  74  (s.  67.  R.  S.  O.  1887,  c.  50;    Ont.  Acts,  1890,  c.  17,  s.  17). 

75.  The  Judge  of  the  Surrogate  Cqurt  may  require  such  proof  Proof  of  re- 
he  may  think  sufficient  to  establish  the  Identity  and  relationship  lationship. 

X.B.A. — 2 
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Judge  to  of  the  applicfuit;  and  if  the  Judge  has  reason  to  belieye  that  the 
that  the  ^^^^le  property  of  which  the  testator  or  intestate  died  possessed 
value  of  exceeds  in  value  the  sum  of  $400,  he  shall  refuse  to  proceed  with  the 
iJleM^an  ^PP**^*^^**"*  under  the  last  preceding  section  until  he  is  satisfied  as 
^400.  to  the  real  value  thereof.    R.  S.  O.  1897  c.  59,  s.  75;    Ont.  Acts, 

1890,  c.  17.  s.  18. 

76.  Such  fees  as  the  Lieutenant-Governor  in  Council  may  think 
proper,  shall  be  payable  to  the  Judges  and  Registrars  of  the  Sur- 
rogate Courts,  on  proceedings  under  sections  74  and  75,  bat  the 
total  amount  for  all  proceedings  and  services  to  be  charged  to  ap- 
plicants shall  not  in  any  one  case  exceed  the  sum  of  $2.  R.  S.  0. 
1897,  c.  59,  s.  76  (s.  69  R.  S.  O.  1887,  c.  50). 


Scale  of 
fees. 


77.  Where  the  whole  estate  of  the  testator  or  intestate  exceeds 
in  value  the  sum  of  $400,  but  does  not  exceed  $1,000,  the  fees  pay- 
able to  the  registrar  and  to  the  Judge  on  proceedings  under  tills 
Act,  in  non-contentious  cases,  shall  be  one-half  of  the  fees  payable 
on  the  5th  day  of  May,  1894,  in  the  case  of  any  estate  not  exceeding 
in  value  the  sum  of  $1,000.    Ont.  Acts,  1894,  c.  22,  s.  2. 


Appeals. 


Persons 
consider- 
ing them- 
selves ag- 
grieved by 
any  judg- 
ment, etc., 
may 

appeal  to 
the  Court 
of  Appeal. 

Appeals 
not  to  lie 
in  certain 
cases. 


Approval 
of  accounts 
by  Surro- 
gate Judge 
to  be  bind- 
ing inHigh 
Court 


45.  Appeals     from    the     Surrogate    Courts    are 
limited  as  follows: 

36.  Any  person  considering  himself  aggrieved  by  any  order,  sen- 
tence or  judgment  of  a  Surrogate  Court,  or  being  dissatisfied  with 
the  determination  of  the  Judge  thereof  in  point  of  law  in  any  mat- 
ter or  cause  under  this  Act,  may,  within  fifteen  days  next  after 
such  order,  sentence,  judgment  or  determination,  appeal  therefrom 
to  a  Divisional  Court  of  the  High  Court,  in  the  manner  and  sab- 
ject  to  the  regulations  provided  for  by  the  rules  and  orders  respect- 
ing the  Surrogate  Courts  heretofore  in  force  or  by  rules  or  orders 
made  under  this  Act;  and  the  said  Court  shall  hear  and  determine 
such  appeal;  but  no  such  appeal  shall  be  had  or  lie  unless  the  valoe 
of  the  property,  goods,  chattels,  rights  or  credits  to  be  affected  by 
such  order,  sentence,  judgment  or  determination  exceeds  $200.  R. 
S.  O.  1897,  c.  59,  8.  36  (s.  33  R.  S.  O.  1887,  c.  50;  Ont.  Acts.  1890. 
c.  17,  s.  6;    ib.  1895,  c.  13,  s.  45). 

72.  Where  an  executor  or  administrator  has  filed  in  the  proper 
Surrogate  Court  an  account  of  his  dealings  with  the  estate  of  w^hl<^ 
he  is  executor  or  administrator,  and  the  Judge  has  approved  thereof, 
in  whole  or  in  part,  if  the  executor  or  administrator  is  subsequently 
required  to  pass  his  accounts  in  the  High  Court,  such  approval. 
except  so  far  as  mistake  or  fraud  is  shown,  shall  be.  binding  upon 
any  person  who  was  notified  of  the  proceedings  taken  before  tlie 
Surrogate  Judge,  or  who  was  present  or  represented  thereat,  a^od 
upon  every  one  claiming  under  any  such  person.  R.  S.  O.  ISUT,  c. 
59,  s.  72  (Ont.  Acts,  1896,  c.  20,  s.  5). 
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2.  Administration  Generally. 

46.  The  Stat.  31  Edw.  III.  Stat.  1,  cap.  11,  provides  ^^.^^ 
that  in  cases  of  intestacy  "  the  Ordinaries  shall  depute  tration  as 
of  the  next  and  most  lawful  friends  of  the  dead  person  g^^. 
intestate  to  administer  his  goods."    The  power  of  the  ^^  ^^ 
Ecclesiastical  Judge  was  a  little  more  enlarged  by  thf  iiL;^stat. 
Statute  21  Hen.  VIII.  cap.  5,  s.  3,  which  provides  that  '  *^* 
in  case  any  person  die  intestate,  or  that  executors  named  yui%. 
in  any  testament  refuse  to  prove  it,  the  Ordinary  shall  5,  s.  3. 
grant  administration  "  to  the  widow  of  the  deceased,  or 
to  the  next  of  his  kin,  or  to  both,  as  by  the  discretion  of 
the  same  ordinary  shall  be  thought  good."     And  the 
same  section  goes  on  to  enact  that  "  where  divers  per- 
sons claim  the  administration  as  next  of  kin  which  be 
equal  in  degree  of  kindred  to  the  testator  or  person  de- 
ceased, and  where  any  person  only  desireth  the  adminis- 
tration as  next  of  kin,  where  indeed  divers  persons  be 
in  equality  of  kindred  as  is  aforesaid,  that  in  every  such 
case  the  Ordinary  to  be  at  his  election  and  liberty  to 
accept  any  one  or  more  making  request  where  divers  do 
require  the  administration." 

4*7.  The  right  of  the  husband  to  be  administrator  of  Right  of 

111 

his  wife  belongs  to  him  exclusively  of  all  other  persons, 
and  the  Surrogate  Judge  has  no  power  or  election  to 
grant  it  to  any  other.*    It  is  expressly  confirmed  by  the 

*  See,  however,  R.  S.  O.  1897,  c.  59,  s.  59  (s.  56  R.  S.  O.  1887, 
c.  50;   Ont.  Acts  1890,  c.  17  s.  15),  which  is  as  follows: 

Where  a  person  has  died  wholly  intestate  as  to  his  property,  General 
or  leaving  a  will  affecting  property,  but  without  having  appointed  power  as 
an   executor  thereof  willing   and   competent   to  take  probate;     or  to  appoint- 
where  the  executor  was  at  the  time  of  the  death  of  such  person  ™f  "^  ^^ 
resident  out  of  Ontario,  and'  it  appears  to  the  Court  to  be  neces-  ^  ^"**' 
sary    or    convenient   in    such    case,    by    reason    of   the   Insolvency  unjpr 
of  the  estate  of  the  deceased,  or  other  special  circumstances,  to  special 
appoint  some  person  to  'be  the  administrator  of  the  property  of  the  ciraum- 
deceased,  or  of  any  part  of  such  property,  other  than  the  person  stances. 
who,  if  'this  Act  had  not  been  passed,  would  by  law  have  been  en- 
titled to  a  grant  of  administration  to  such  property.  It  shall  not  be 
obligatory  upon  the  Court  to  grant  administration  of  the  property 
of  such  deceased  person  to  the  person,  who  if  this  section  had  not 
enacted  would  by  law  have  been  entitled  to  a  grant  thereof,  but 
the  Court  in  its  discretion  may  appoint  such  person  as  the  Court 


20  EXECUTORS  AND  ADMINISTRATORS. 

Statute  29  Car.  II.  c.  3,  which  gives  the  husband  the  right 
notwithstanding  the  provisions  of  Statute  of  Distribu- 
tions, 22  &  23  Car.  II.  cap.  10. 

Hwnphrey  v.  BuUen,  1  Atk.  459. 

Riffhfc  of  4^*  Next  as  to  the  right  of  the  widow.    The  Statute 

widow.  21  Hen.  VIII. -cap.  5,  s.  3,  directs  that  the  Ordinary 
shall,  in  case  of  intestacy  or  refusal  to  prove  the  will, 
grant  administration  to  the  widow  or  next  of  kin,  or  to 
both,  at  his  discretion.  In  modem  practice,  the  election 
of  the  Judge  is  in  favour  of  the  widow  under  ordinary 
circumstances.  The  Court  has  always  held  that  adminis- 
tration may  be  granted  to  the  next  of  kin,  and  the  widow 
be  set  aside  upon  good  cause.  For  instance,  if  she  has 
barred  herself  of  all  interest  in  her  husband's  estate  by 
her  marriage  settlement;  or  where  she' is  a  lunatic;  or 
where  she  has  eloped  from  her  husband;  or  has  lived 
separate  from  her  husband.  But  the  circumstance  ol 
the  wife  having  married  again  is  no  valid  objection. 
But  if  the  deceased  left  children,  one  of  whom  supported 
by  the  rest  applies  for  administration,  the  second  mar- 
riage might  induce  the  Court  to  prefer  the  child,  and  1 
think  in  every  case  it  should. 

Webb  v.  Needham,  1  Add.  494. 

Next  of  *^*  Who  are  the  next  and  most  lawful  friends  or 

*^»"-  next  of  kin  is  prescribed  by  the  Statute  of  Distributions, 

22  &  23  Car.  II.  cap.  10,  which  is  in  force  in  Ontario. 

See  Black.  Comm.  Vol.  II.  203. 
Right  to.    Chiird  v.  Rue.  18  O.  R.  232. 

Sole  ad-  50.  The  Court  prefers  caeteris  paribus,  a  sole  to 

tion'pro-    joint  administration,  because  it  is  much  better  for  the 

feired.       estate  and  more  convenient  for  the  claimants  on  it,  since 

the  administrators  must  join  and  be  joined  in  every  act* 

thinks  fit,  upon  his  giving  such  secnrity  (if  any)  as  the  Gonrt  di- 
rects, and  every  such  administration  may  be  as  limited  as  the  CSoiut 
thinks  fit 

This  section  is  copied  from  Imp.  Act  20  &  21  Vict  cap.  77  (C3onrt 
of  Probate  Act  1857.)  s.  73. 

A     husband    may    lose    this    right   if    marriage    dissolved    OQ 
ground  of  adultery  and  desertion.    See  note  Wms.  p.  349. 
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and  the  Court  never  forces  a  joint  administration  upon 
unwilling  parties. 

In  the  Goods  of  Nayler,  2  Robert.  409. 

Si.  When  a  person  entitled    to    administration  is  Pereon  en- 
resident  in  a  foreign  country,  the  Court  will  expect  that  dent  in  a 
due  "diligence  will  be  used  to  give  him  notice  of  the  ap-^J^^^ 
plication,  before  it  will  grant  administration  to  another 

person. 

Qoddard  v.  Cressoiner,  3  Phil.  637. 

S3.  In  case  of  a  foreigner  dying  intestate  in  Ontario,  Adminis- 

,     ,        -.      *^         .-_  ■•     .    .   ^        trationto 

if  no  question  is  raised  the  Court  will  grant  administra-  estate  of 
tion  to  the  person  entitled  to  the  effects  of  the  deceased  ^"^^^^f^^^- 
according  to  the  law  of  his  own  country.     If  the  legal 
title  be  disputed,  the  question  will  depend  on  the  fact 
whether  the  deceased  was  domiciled  within  the  British 
dominions  or  only  had  a  temporary  residence  there. 
In  the  Goods  of  Beggia,  1  Add.  340. 


I.  If  the  intestate  was  domiciled  in  a  foreign  coun-  intestate 
try  or  within  the  Queen's  dominions  out  of  Ontario,  ad-  inaforeign 
ministration  must  be  taken  out  here  as  well  as  in  the^"""*^*^- 
country  of  domicile.     But  if  he  left  no    assets   in  this 
country,  the  Court  of  Probate  has  no  jurisdiction  to  make 
any  grant  of  administration  in  respect  of  his  estate. 

Attomey-Oeneral  v.  Bouvens,  4  M.   &.  W.  193;    In  the 
Goods  of  Tucker,  3  Sw.  &  Tr.  585. 

IS4.  In  a  case  of  complete  intestacy  if  the  Ordinary  Manda- 
would  not  grant  administration    as    the    statutes    ap-^mpS 
pointed,  a  mandamus  lay  to  compel  him.    It  is  a  good  adminia- 
return  to  such  a  mandamus  that  a  controversy  is  depend- 
ing in  the  Court,  whether  there  is  a  will  or  not. 
Bex  V.  Hay,  1  W.  Bl.  640. 

S5.  There  is  a  distinction  between  a  person  ap-  Distinc- 
pointed  executor  and  one  entitled  to  administration  as  ^t^^^n 
next  of  kin,  with  respect  to  the  obligatory  consequences  executor 

and  ad* 

of  administering  the  property  of  the  deceased.    An  exe-  ministra- 
<:utor  cannot  after  an  act  of   administration    refuse  to^^Jj^^^^ 
accept  the  executorship  and  take  probate;  but  although  to  admin- 
a  next  of  kin  may  have  intermeddled  with  the  effects 
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and  made  himself  liable  as  executor  de  son  tort,  he  can- 
not be  compelled  by  the  Court  to  take  upon  himself  the 
office  of  administrator. 

Long  V.  Symea,  3  Hagg.  714;  In  fUe  Goods  of  Fell,  2  Sw. 
&  Tr.  126: 

Attorney  56.  Administration  may  be  granted  to  the  attorney 

of^nextof  ^^  ^jj  ^^^  ^^^^  ^^  j^.j^^  provided  they  reside  out  of  the 

country. 

In  the  Goods  of  ElderUm,  4t  Hagg.  210. 

Form  of  5T.  Where  letters  of  administration  are  granted  to 

power.  persons  under  a  power  of  attorney  from  the  party  en- 
titled to  the  representation,  the  letters  express  that  they 
are  granted  "  for  the  use  and  benefit "  of  those  entitled. 
But  these  words  do  not  exclude  the  claim  of  other  per- 
sons to  share  in  the  property. 

Anstruther  v.  Palmer,  2  Sim.  5. 

wiS^to"  ^^"  Where   a   person   is   authorized    by   a   simple 

Attorney,  power  of  attorney  to  take  out  administration,  the  Ck>urt 

ought  to  decree  him  such  administration  as  it  would 

have  granted  to  the  person  who  conferred  the  power,  ii 

he  had  applied  for  it  himself. 

In  the  Goods  of  Goldborough,  1  Sw.  &  Tr.  295. 

Cfreditor  511.  If  uone  of  the  next  of  kin  will  take  out  adminis- 

mmister,  tratiou,  a  Creditor  may  do  it  on  the  ground  that  he  can- 
when.        uQ^  pg^y  jjig  debts  until  representation  to  the  deceased  Is 

made.    And  therefore  administration  is  only  granted  to 

him  failing  every  representative. 

Elme  V.  DaCosta,  1  Phillim.  177. 

Procedure         ^o.  The  ueccssary  course  when  a  creditor  applies 

onapplica-  *^ 

tionof  for  administration  is  to  issue  a  citation  for  the  next  of 
^  *^'*  kin  in  particular,  and  all  others  in  general,  to  accept  or 
refuse  letters  of  administration,  or  show  cause  why  ad- 
ministration ought  not  to  be  granted  to  such  creditor. 
The  next  of  kin  may  appear  to  the  citation  and  will  then 
be  preferred  to  the  creditor.  But  if  the  next  of  kin  lias 
unduly  delayed  to  take  out  administration  (as  where  aix 
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months  elapse  from  the  death  of  the  intestate),  the  credi- 
tor will  be  allowed  his  costs. 

In  the  Goods  of  Barker,  1  Curt.  592. 

61.  The  following  statutory  provisions  relate  to  this 
part  of  the  subject: 

41.  In  case  application  is  made  for  letters  of  administration  by  Proof,  eto., 

a  person  not  entitled  to  the  same  as  next  of  kin  to  the  deceased,  f^  obuin- 

tixe  next  of  kin,  or  others  haying  or  pretending  interest  in  the  pro-  ing  grant 

perty  of  the  deceased  resident  In  Ontario,  shall  be  cited  or  sum-^P**^   . 
•^  ,  ,        .        ,        .     '^ot  next  oi 

moned  to  see  the  proceedings,  and  to  show  cause  why  the  adminis-  kin  to  in- 

tration  should  not  be  granted  to  the  person  applying  therefor;  and  testate, 
if  neither  the  next  of  kin  nor  any  person  of  the  kindred  of  the  de- 
ceased happens  to  reside  in  Ontario,  then  a  copy  of  the  citation  or 
summons  shall  be  served  or  published  in  such  manner  as  may  be 
provided  for  by  any  rules  or  orders  in  that  behalf.  R.  S.  O.  1897, 
c.  59,  s.  41  (s.  38.  R.  S.  O.  1887,  c.  50;   Ont  Acts,  1890,  c.  17,  s.  10). 

42.  If  the  next  of  kin,  usually  residing  in  Ontario  and  regularly  Tempop- 

entitled  to  administer,  happens  to  be  absent  .from  Ontario,  the  Sur-  ^^  admin- 
rs,  ^  ,  ,  ibtrationm 

rogate  Court  having  jurisdiction  in  the  matter  may.  in  its  discre- certain 

tion,  grant  a  temporary  administration,  and  appoint  the  applicant,  o^b^* 

or  such  other  person  as  the  Court  thinks  fit,  to  be  administrator  of 

the  property  of  the  deceased  person  for  a  limited  time,  or  to  be 

revoked  upon  the  return  of  such  next  of  kin  as  aforesaid.    R.  S.  O. 

c.  59,  s.  42  (s.  39,  R.  S.  O.  1887,  c.  50;   Ont.  Acts.  1890,  c.  17,  s.  11). 

43.  The  administrator  so  appointed  shall  give  such  security  as  Security  to 
the  Court  directs,  and  shall  have  all  the  rights  and  powers  of  a^fi^^^'** 
general  administrator,  and  shall  be  subject  to  the  immediate  con- 
trol of  the  Court.    R.  S.  O.  1897,  c.  59,  s.  43  (s.  40,  R.  S.  O.  1887, 

c.  50). 

60.  After  a  grant  of  administration  no  person  shall  have  power  After 

to  sue  or  prosecute  any  action,  or  otherwise  act  as  executor  of  the^^j^j^g. 

deceased    as    to    the    property  comprised    in    or    affected    by    such  tration,  no 

grant  of  administration,  until  such  administration  has  been  recalled  P^f^o**  to 

act)  as 
or  revoked.    R.  S.  O.  1897,  c.  59,  s.  60  (s.  57,  R.  S.  O.  1887,  c.  50;  adminis- 

Ont.  Acts,  1890,  c.  17,  s.  16).  trator. 

61.  A  person  entitled  to  take  out  letters  of  administration   to  Adminis- 

the  estate  of  a  deceased  person  shall  be  entitled  to  take  out  such  f?*V/^^  . 

.     ,  ,  ,       ,  limited  to 

letters  limited  to  the  personal  estate  of  the  deceased,  exclusive  of  personal 

the  real  estate.    R.  S.  O.  1897,  c.  59,  s.  61  (s.  58,  R.  S.  O.  1887,  estate. 

c.  50). 

02.  Before  granting  letters  of  administration  to  a 
creditor,  the  Court  always  required  an  affidavit  as  to  the 
amount  of  the  property  to  be  administered,  unless  where 
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there  has  been  a  personal  service  of  the  usual  citation 

on  the  parties  entitled  to  the  administration  in  the  first 

in  ftt9.n  ce 

'  Brigga  v.  Jioope,  29  L.  J.  P.  &  M.  06. 

63.  Although  before  administration  granted  a  cre- 
ditor cannot  deny  an  interest  or  oppose  a  will,  yet  when 
he  has  obtained  administration,  he  has  the  right  to  main- 
tain it. against  the  executor  of  the  next  of  kin,  and  it  is 
not  to  be  revoked  on  mere  suggestion. 

Menziea  v.  Pulbrook,  2  Curt.  821. 

64.  For  want  as  well  of  creditors  as  of  next  of  kin 
desirous  to  take  out  administration,  the  Court  may  grant 
it  to  any  person  at  its  discretion;  or  it  may  ex  officio 
grant  to  a  stranger  letters  ad  colligendum  bona  defuncti 
to  gather  up  the  goods  of  the  deceased. 

Davis  V.  Chanter,  14  Sim.  212. 

Incapacity         ^5.  A.  widow  or  next  of  kin  who  would  otherwise 

to  takt) 

grant.       be  entitled,  may  be  incapable  of  the  office  of  administra- 
tor on  account  of  some  legal  disqualification. 


In  default 
of  next  of 
kin  or  of 
creditors. 


Incapaci- 
ties. 


Minor. 


Married 
woman. 


Adminis- 
tration, 
how 
granted. 


66.  The  incapacities  of  an  administrator  not  only 
eomprise  those  persons  who  have  been  already  mention- 
ed as  disqualified  for  the  office  of  executor,  but  extend 
to  attainder  or  treason,  or  felony  or  other  lawful  dis- 
ability, outlawry  and  bankruptcy,  not  alienage. 

Old  Authorities,  Wma.  p.  387. 

67*.  If  the  next  of  kin  be  a  minor,  administration 
must  be  granted  to  another  person  during  his  minority. 

68.  Administration  may  be  granted  to  a  married 
woman. 

Ibid.  388. 

611.  Administration  is  generally  granted  by  writing 
under  seal.  It  may  also  be  committed  by  entry  in  the 
registry  without  letters  of  administration  under  the  seal, 
but  it  cannot  be  granted  by  parol. 

Ibid.  389. 
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TO.  Where  the  party  enrtitled  to  grant  of  adminis-R«t~ctiiig 

^        •^  renuncia« 

tration  has  renaunced,  such  renunciation   may  be  re-  tion. 
traeted  before  the  administration  has  passed  the  seal. 

West  V.  Wilhy,  3  PhlUlm.  379. 

Tl.  Administration  in  favour  of  the  Crown  may  be  ^^J^^^V 
granted  to  the  Attorney-General  for  Ontario  under  the  Crown. 
Ontario  Act  respecting  the  Administration  by  the  Crown 
of  the  Estates  of  Intestates.* 

•  This  Act  is  printed  as  an  Appendix. 

T^.  The  mode  of  obtaining  grant  of  administration 
or  probate  of  will  is  a  branch  of  practice  which  in  an 
uncontested  case  is  a  simple  matter.  The  requirements 
of  the  statute  are  as  follows: 

37.  Unless  otherwise  provided  by  this  Act,  or  by  the  rules  or  Practice  of 
orders  respecting  Surrogate  Courts,  heretofore  in  force,   or  here- ^"®^o"*^^» 
after  to  be  made  under  this  Act,  tlie  practice  of    the    Surrogate  rule  as  to. 
Court  shall,  so  far  as  the  circumstances  of  the  case  will  admit,  be 
according  to  the  practice  in  Her  Majesty's   Court  of  Probate  in 
Kngland,  as  it  stood  on  the  5th  day  of  December,  1859.    R.  S.  O. 

I«y7,  c.  59,  s.  37  (8.  34,  R.  S.  O.  1887,  c.  50). 

38.  On  every  application  to  a  Surrogate  Court  for  probate  of  proof, etc., 
will   or  letters  of  administration,   where  the  testator  or  intestate  r^quisit^ 
was  resident  in  Ontario  at  the  time  of  his  death,  the  place  of  abode  -^  ^rant^ 
of  the  testator  or  intestate  at  the  time  of  his  death  shall  be  made  of  probate 
to  appear  by  aflBdavlt  of  the  person  or  some  one  of  the  persons  9*^ *^™*"" 
making  the  application;    and  thereupon  and  upon  proof  of  the  will,  where  de- 
or  in  case  of  intestacy,  upon  proof  that  the  deceased  died  intestate,  ceiwed 
probate  of  the  will  or  letters  of  administration  (as  the  case  may  be)  Q^J^rio*^ 
may  be  granted  under  the  seal  of  the  Surrogate  Court  to  which 

the  application  has  been  so  made;   and  the  probate  or  letters  of  ad- j^^^^^^j 

ministration  shall  have  effect  over  the  property  of  the  deceased  in  probate  or 

all  parts  of  Ontario,  subject  to  limitation  under  section  61  of  this  ^"[l'"*^- 

tration. 
Act  or  otherwise.    R.  S.  O.  1897,  c.  59,  s.  38  (s.  35,  R.  S.  O.  1887, 

c.  50;    Out.  Acts,  1890,  c.  17,  s.  7). 

39.  On  every  application  or  probate  of  a  will  or  letters  of  ad-  when  tep- 

ministratlon  where  the  testator  or  intestate  had  no  fixed  place  of  tator,  etc., 

abode  in  or  resided  out  of  Ontario  at  the  time  of  his  death,  the!?*^"*^, 

same  shall  be  made  to  appear  by  affidavit  of  the  person  or  some  of  abode 

one  of  the  persons  applying  for  the  probate  or  administration,  and  >"»  or  re- 

fliocHi  out 
that  the  deceased  died  leaving  personal  or  real  property  within  the  ^jf  Ontario 

county  in  the  Surrogate  Court  of  which  the  application  is  made;  or  upon  what 

leaving  no  personal  or  real  property  In  Ontario,  as  the  case  may  be;  P''^^^  P*^' 
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bate  or  ad-  and  that  notice  of  the  application  has  been  published  at  least  three 
?**°*to\e  ^^^^  successively  in  the  Ontario  Gazette;  and  thereupon  and  upon 
granted,  proof  of  the  will,  or  in  case  of  intestacy,  upon  proof  that  the  de- 
ceased died  intestate,  probate  of  the  will  or  letters  of  administra- 
tion, as  the  case  may  be,  may  be  granted  under  the  seal  of  such 
Surrogate  Court;  and  the  probate  or  letters  of  administration  shall 
have  effect  over  the  property  of  the  deceased  in  all  parts  of  Ontario, 
subject  to  limitation  under  section  61  of  this  Act  or  otherwise.  R. 
S.  O.  1897,  c.  59,  s.  39  (s.  36,  R.  S.  O.  1887.  c.  50;  Ont,  Acts,  1890, 
c.  17,  8.  8). 

Affidavit  40.  The  affidavit  as  to  the  place  of  abode  and  property  of  a 

grounding  testator  or  intestate  under  the  next  preceding  two  sections,  for  the 

aDolica* 

tion  for       purpose  of  giving  a  particular  Court  jurisdiction,  shaJl  be  conclu- 

qrrant  tobe  sive  for  the  purpose  of  authorizing  the  exercise  of  such  jurisdiction; 

conclusive  ^j^^  jj^  grant  of  probate  or  administration  shall  be  liable  to  be  re- 

lor  exer- 

cise  (»f         called,  revoked  or  otherwise  impeached  by  reason  that  the  testator 

jurisdio-      or  intestate    had    no    fixed    place  of  abode  within  the  particular 

acted  on.     ^<>"^*y  **  ^^^  ^^™®  o^  ^Js  death,  or  had  not  property  therein  at  the 

time  of  his  death;  and  every  probate  and  administration  granted 

by  a   Surrogate  Court  shall   effectually  discharge  and   protect  all 

persons  paying  to  or  dealing  with  any  executor  or  administrator 

thereunder,  notwithstanding  the  want  of  or  defect  in  such  affidavit 

But  the       AS  is  hereby  required;   but  in  case  it  is  made  to  appear  to  the  Judge 

Judge  may  of  a  Surrogate  Court,  before  whom  any  matter  is  pending  under 

ceSinMin  ^^^  ^^^  ^^^^  *^®  place  of  abode  of  the  testator  or  intestate  or  the 

case  of  in-   situation  of  his  property,  has  not  been  correctly  stated  in  the  affi- 

correct        davit,  the  Judge  may  stay  all  further  proceedings,  and  make  such 

'  order  as  to  the  costs  of  the  proceedings  before  him  as  he  thinks  jnst. 

R.  S.  O.  1897,  c.  59,  s.  40  (s.  37,  R.  S.  O.  1887,  c.  50;    Ont.  Acts, 

1890,  c.  17,  s.  9). 

3.  Administration  on  Failure  of  Appointment  of  Executor, 

Death  T3.  It  often  happens  that  a  deceased,  although  he 

t^utus.  makes  a  will,  appoints  no  executor  or  else  the  appoint- 
ment fails.  In  either  of  which  events  he  is  said  to  die 
quasi  intestatus. 

Old  Authority,  Wms.  p.  399. 

Failure  of         74.  The  appointment  of  executor  fails :    (1)  Where 

me^t  of     ^he  person  appointed  refuses  to  act.    (2)  Where  the  per- 

executor.    gQu  appointed  dies  before  the  testator,  or  before  he  has 

proved  the  will,  or  where  from  any  cause  he  cannot  act. 

(3)  Where  the  executor  dies  intestate  after  having  proved 

the  will,  but  before  he  had  administered  all  the  property 
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of  the  deceased.    In  all  these  cases,  as  well  as  where  no 
executor  is  appointed,  the  Court  must  grant  an  adminis- 
tration, which  is  called    administration    with  the  will  Adminw- 
annexed,  and  in  the  last  instance  it  is  also  called  admin-  bonunm. 
istration  de  bonis  non. 

Ibid. 

IngalU  v.  Reid,  17  U.  C.  C.  P.  500. 

75.  The  office  of   administrator   differs  little  from  Adminii- 
that  of  an  executor,  and  it  is  plain  that  the  will  to  which  ^^^ 
it  is  annexed  must  be  similarly  proved,  as  though  pro-  ^"^  *y^' 
bate  of  it  were  taken  by  an  executor. 

2  Black.  Gomm.  535. 

Can  an   administrator  di  bonia  now  oall  in  qnestion   the 

administration  of  his  predecessor  ?     Tiffany  v.  Thomp- 

$on,  9  Chy.  244. 

•76.  Many  of  the  cases  above  contemplated  are  not  Somm  of 
within  the  Statute  of  Administration,  21  Hen.  VIII.  cap.  vni.o.5. 
5,  which  provides  only  for  intestacy  and  the  refusal  of 
an  appointed  executor.*  Consequently  the  Court  is  left 
to  the  exercise  of  its  discretion  in  the  choice  of  an  admin- 
istrator according  to  its  own  practice,  and  no  person  has 
such  a  legal  right  to  preference  as  can  be  enforced  by 
application  to  the  common  law  Courts. 

In  the  Oooda  of  Etcinff,  6  P.  D.  19. 

TV.  The  rule  of  practice  where  the  grant  of  admin-  Adininis- 
istration  is  not  within  the  statute  is  to  consider  which  of  i^J  Uie^ 
the  claimants  has  the  greatest  interest  in  the  effects  of  p>«p<*rty. 
the  deceased,  and  decree  the  administration  accordingly, 
if  there  are  no  peculiar  circumstances.    So,  in  all  cases 
where  no  executor  is  appointed,  or  where  the  appointed 
executor  fails  to  represent  the  testator,  the  residuary  Residuary 
legatee,  if  there  be  one,  is  preferred  to  the  next  of  kin,  ®^*®®- 
and  is  entitled  to  administration*  cum  testamento  annexo. 
In  the  goods  of  Oilh  1  Hagg.  341. 
See  Kearney  v.  McMinn,  3  8.  C.  R.  332. 

•Paragraph  48  abovt*. 
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•78.  The  residuary  legatee,  even  where  there  is  no 
present  prospect  of  any  residue,  is  entitled  to  adminis- 
tration in  preference  as  well  to  the  next  of  kin  as  also 
to  legatees  and  annuitants.  So  he  is  entitled,  though 
only  residuary  legatee  in  trust.  But  the  next  of  kin  has 
a  prima  facie  right,  and  therefore  where  a  party  claims 
as  or  derivatively  from  the  residue  legatee,  the  burden 
of  proof  lies  on  such  party. 

Atkinson  v.  Barnard,  2  Phillim.  316. 

Repre-  "70   Where  the  residuary  legatee  survives  the  testa- 

of^r^idu-  tor  and  has  a  beneficial  interest,  his  representative  has 
ary legatee  ijj^  game  right  to  administration  with  the  will  annexed 
as  the  residuary  legatee  himself,  and  is  therefore  en- 
titled to  administration  in  preference  to  the  next  of  kin 
or  the  legatees.  Thus  if  an  executor  be  also  residuary 
legatee,  and  die  before  probate  or  intestate,  before  he 
has  fully  administered  the  estate,  administration  with 
the  will  annexed  shall  be  granted  to  his  personal  re- 
presentative, and  not  to  the  next  of  kin  or  the  first  tes- 
tator. 

Wetdrill  v.  Wright,  2  Phillim.  243. 

to"'d  to^  SO.  Although  it  was  the  practice  of  the  spiritual 

grant  to     Gourt  to  grant  administration  to  the  residuary  legatee, 
li^tee."^   yet  the  Court  was  not  bound  to  grant  it  to  him. 

In  the  Goods  of  Emng,  6  P.  D.  19,  25. 

Ifresidu-  SI.  If  the  residuary  legatee  declines  it  is  usual  to 

dwli^?^  grant  administration  cum  testamento  annexo  to  the  next 
of  kin;  but  it  is  clear  that  when  he  has  no  interest  he 
may  bo  excluded,  and  the  administration  granted  to  a 
person  who  has  an  interest  in  the  effects,  for  instance, 
a  creditor. 

West  V.  Wilby.  3  Phillim.  381. 

Creditor.  St5.  If  an  executor  fails  to  take  probate  and  there  is 

no  residuary  legatee,  the  next  of  kin  are  entitled  to  ad- 
ministration with  the  will  annexed.  If  the  next  of  kin 
decline  it  such  administration  may  be  granted  to  a  lega- 
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tee  or  to  a  creditor;  but  notice  must  be  given  of  the  ap- 
plication of  the  legatee  or  creditor  to  the  next  of  kin. 

Kooystra  v.  Buyskea,  3  Phillim.  531. 

^S.  In  all  these  cases  where  a  party  has  a  prior  Citation 
title  to  a  grant,  he  must  be  cited  before  administration  ^"^^ 
is  committed  to  any  other  person.  quired. 

In  the  Goods  of  Barker,  1  Curt.  592. 

84.  When  the  executor  resides  out  of  the  jurisdic-  Letter  of 
tion  administration  with  the  will  annexed  may  be  granted  to*2Se^ 
to  another  person  under  a  letter  of  attorney  from  *^^^S*"*'" 
executor  for  his  use  and  benefit.    A  will  thus  proved  by 

the  attorney  of  an  executor  is  the  same  thing  as  if  actu- 
ally proved  by  himself.    The  letter  of  attorney  is  revoc- 
able, and  when  the  executor  revokes  it  and  desires  pro- 
bate the  Court  is  bound  to  grant  it  to  him. 
In  the  Goods  of  Barker  (1891)    P.  251. 

85.  On  the  death  of  the  executor  the  letters  of  ad-  Effect  of 
ministration  cease  to  be  of  any  force,  and  therefore  the  e^^ 
administrator  cannot  make  a  good  title  if  he  sells  lease-  on  letter  of 
hold  property  of  the  deceased,  unless  he  can  warrant 

to  the  purchaser  that  the  executor  is  alive. 

Suwerkrop  v.  Day,  8  A.  &  E.  624. 

86.  If  a  sole  executor  happens  to  die  without  having  Death  of 
proved  the  will,*  the  executorship  is  not  transmissible  to  ^'^utor. 
his  executor  but  is  wholly  determined,  and  administra- 
tion with  the  will  annexed  must  be  committed  to  the 
person  entitled  according  to  the  above  rules. 

Wankfwd  v.  Wankford,  1  Salk.  308. 

87.  When  the  administration  is  granted  under  such  Executor- 
circumstances,  although  the  executor  may  have  admin-  ^^^  % 
istered  in  part  by  disposing  of  the  testator's  effects,  yet 
the  administration  shall  not  be  de  bonis  non  adminis- 
tratis but  an  immediate  administration. 

Wankford  v.  Wankford,  ut  sup. 

•See  parasrraph  33  ante,   which  relates  to  the  case  where  the 
first  execntor  has  prored  the  will. 


case. 
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^5  wv-        ^^'  ^^  ^^^  ^^  several  executors  dies  before  or  after 

endexeoa-  probate,  DO  interest  is  transmissible,  to  his  own  executor, 

"•         but  the  whole  representation*  survives  to  his  companion. 

In  the  Oooda  of  Smith,  3  Curt  31. 

^O.  The    following    statutory    rules    regulate    the 
granting  of  administration  with  will  annexed : 

Adminia-  57.  Where  administration  is  granted  with  the  will  annexed,  a 

w^hThe     ^°^  ^^^^^  (unless  it  is  otherwise  provided  by  law)  be  given  to  the 

will  an-      Judge  of  the  Oourt  as  in  other  cases  and  with  like  effect  and  unless 

"ra^*        otherwise  provided  for  by  this  Act,  or  the  Rules  or  Orders  relating 

to,  eta        ^  Surrogate  Courts  from  time  to  time  in  force,  the  practice  and 

procedure  in  respect  to  such  administrations  and  in  respect  to  sudi 

bondto,  and  the  assignment  thereof  shall,  so  far  as  the  circumstances 

of  the  case  will  admit,  be  according  to  the  practice  in  such  eases 

In  Her  Majesty's  Court  of  Probate  in  England,  on  the  5th  day  of 

December,  1859.    R.  S.  O.  1897,  c.  59,  s.  57  (s.  54,  R.  S.  O.  1887, 

c.  5(^. 

Applioaot  58.  In  every  case  where  any  person  applies  to  be  appointed  an 
istoatioQio  ^^^•'"strator  with  the  will  annexed  of  a  person  who  died  before  the 
depose  to  Ist  day  of  July,  1886,  and  a  bond  is  by  law  required  to  be  given,  he 
th'^widi^t  ^*^  ^^  ^^^  application  state  and  in  his  affidavit  of  the  value  of  the 
inoertain  Pi^P^i^J  devolving  shall  depose  to  the  value  or  probable  value  of 
oases.  aU  the  real  estate  over  which,  or  over  any  estate  in  which,  the 

executor  or  executors  named  in  the  will  or  codicil  were  by  the  said 
will  or  codicil  clothed  with  any  power  of  disposition,  or  of  all  the 
real  estate,  which,  in  case  of  no  executor  being  appointed,  was  by 
the  will  or  codicil  directed  to  be  disposed  of,  without  any  person 
being  appointed  to  effect  such  disposition;  and  in  every  such  case 
the  bond  to*be  given  by  such  person  upon  his  obtaining  a  grant  of 
administration  with  the  said  will  annexed,  shall,  as  respects  the 
amount  of  the  penalty  of  the  bond,  and  the  justification  of  the 
sureties,  include  the  amount  of  the  value  or  probable  value  so  stated 
and  deposed  to;  and  the  condiition  of  the  bond,  in  addition  to  the 
other  provisions  thereof,  shall  provide  that  the  administrator  shall 
well  and  truly  pay  over,  andf  account  for,  to  the  person  or  persons 
entitled  to  the  same,  all  moneys  and  assets  to  be  received  by  him 
for  or  in  consequence  of  the  exercise  by  him  of  any  power  over 
real  estate  created  by  the  will  or  codicil,  and*  which  may  be  exer- 
cised by  him.  R.  S.  O.  1897,  c.  59,  s.  58  (s.  55,  R.  S.  O.  1887,  c 
50;   Ont.  Acts,  1890,  c.  17,  s.  14). 

Adminis-  ^©-  Where  a  surviving    executor  or  sole    executor 

b^u^  dies  after  probate  intestate,  no  interest  is  transmisAible 

to  his  own  administrator;  but  administration  of  another 
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sort  becomes  necessary,  which  is  called  administration 
de  bonis  non,  that  is,  of  the  goods  of  the  original  testator 
left  unadministered  by  the  former  executor. 

Tingrey  v.  Brown,  1  Bos.  &  Pull.  310. 


Ol.  The  administrator  de  bonis  non  will,  when  ap- Effect  of 
ited,  b 
deceased. 


I)ointed,  be  the  only  representative  of  the  party  originally  ^tntment 


02.  If  a  party  who,  as  next  of  kin  to  the  testator  Repre- 
at  the  time  of  his  death,  was  entitled  to  administration,  of  next  of 
dies  before  letters  of  administration  are  obtained,  his  *^*°- 
representative  is  entitled  to  the  grant  in  preference  to 
one  who  has  no  beneficial  interest  in  the  effects,  although 
he  may  have  become  next  of  kin  at  the  time  the  grant 
was  required. 

Savage  y.  Blythe,  2  Hagg.  Appendix,  150. 

08.  Where  such  administration  has  been  granted  to  Adminif*- 
two,  and  one  dies,  the  survivor  will  be  sole  administrator.  J^n^  to 
Upon  the  death  of  such  surviving  administrator,  or  of  a  ^^^»  <^"® 
sole  administrator,  in  order  to  effect  a  representation  of 
the  first  intestate,  the  Court,  whether  the  administrator 
died  testate  or  intestate,  must  appoint  an  administrator 
de  bonis  non. 

04.  With    regard   to    the    power  and  authority  of  Power  of 
an  administrator  de  bonis  non,  he  becomes  only  a  per-  J^Xr^Jf^ 
sonal  representative  of  the  original  deceased,  and  with  «^w  ^mw*- 
respect  to  the  estate  left  unadministered  by  the  former 
executor  or  administrator,  he  has  the  same  power  and 
authority  as  the  original  representative,  for  he  succeeds 

to  all  the  legal  rights  which  belonged  to  the  former  exe- 
cutor or  administrator  in  his  representative  character. 

2  Black.  Oomm.  506. 

05.  An  administrator  de  bonis  non  is  entitled  to  Rights  of 
all  the  goods  and  personal  estate,  such  as  terms  for  years,  ^^"*5c 
household  goods,  etc.,  which  remain  in  specie  and  were  bonis  non. 
not  administered  by  the  first  executor  or  administrator. 

If  an  executor  receives  money  in  right  of  his  testator. 
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Limited 
adminis- 
tration. 


and  lays  it  up  by  itself  and  dies  intestate,  this  money 
shall  go  to  the  administrator  de  bonis  non,  being  as 
easily  distinguished  to  be  part  of  the  testator's  effects 
as  goods  in  specie.  And  wherever  assets  are  in  the 
hands  of  a  third  person  at  the  death  of  an  administrator 
or  executor,  intestate,  the  administrator  de  bonis  non 
may  sue  for  their  recovery. 
Langford  v.  MaJiqny, 

4.  Limited  Administrations^ 

OO.  Besides  the  administrations  already  discussed^ 
which  extend  to  the  whole  property  of  the  deceased  and 
terminate  only  with  the  life  of  the  grantee,  it  is  com- 
petent to  the  Court  to  grant  limited  administrations, 
which  are  confined  to  a  particular  extent  of  time  or  to  a 
specified  subject  matter. 

Wms.  415. 


Durante  0*7.  If  a  pcrson  appointed   sole   executor,  or  he  to 

tetate,  whom  in  case  of  intestacy  the  right  to  administration 
has  devolved  under  the  statute,  be  under  age,  a  peculiar 
sort  of  administration  must  be  granted,  which  is  called 
an  administration  durante  minore  aetate.  In  the  former 
case  it  is  obviously  a  species  of  administration  cum  tes- 
tamento  annexo. 

Wms.  416. 

08.  If  there  are  several  executors  and  one  of  them 
is  of  full  age,  no  administration  of  this  kind  ought  to  be 
gran«ted,  because  he  who  is  of  full  age  may  execute  the 
will.*  This  sort  of  administration  has  been  frequently 
held  not  to  be  within  the  statute  of  21  Henry  VIII.  cap. 
5,  and  consequently  it  is  discretionary  in  the  Court  to 
grant  it  to  such  persons  as  it  shall  think  fit. 

Infant  not  liable  on  a  devastavit :  Young  v.  Pnrvef,  11  O.  R. 

687. 

of^cJurtT"  OO.  In  the  exercise  of  this  discretion  it  was  the  prac- 
tice of  the  Spiritual  Court  to  grant  the  administration  to 


Several 
executow, 
one  an 
infant. 


♦  Paragraph  2,  above.     West  v.  Wilhy,  3  Phlllim.  379. 
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the  guardian,  whom  that  Court  had  a  right  by  law  to  ap- 
point for  a  personal  estate. 

;^Vc  John  V.  Bradbury,  L.  R.  1  P.  &  D.  245. 

100.  By  Statute  38  Geo.  III.  cap.  87,  s.  6,  it  is  en-SJGeOg^ 
acted  that  where  an   infant   is   sole   executor  admini- infant 
stration  with  the  will  annexed  shall  be  granted  to  the^^®^"*^'^' 
guardian  of  such  infant,  or  to  such  other  person  as  the 
Spiritual  Court  may  think  fit,  until  such  infant  shall 

have  obtained  the  full  age  of  twenty-one  years,  at  which 
period,  and  not  before,  probate  of  the  will  shall  be 
granted  to  him. 

See  section  2,  anti. 

101.  The  limit  of  the  administraitdon  of  an  admiuis- Sale  by 
tra tor  durante  minore  aetate  is  the  minority  of  the  person  J^tor" 
only.    A  power  of  sale  given  to  executors  or  administra-  dtirante 
tors  may  be  executed  by  an*  administrator  durante  mi-tetate, 
nore  aetate. 

Monsell  v.  Armstrong,  L.  R.  14  Eq.  423.    See  Re  Cope, 

16  C.  D.  49. 
jRe  TJiompson  v.  McWilliami,  1  I.  R.366. 

102.  An  administrator  durante  minore  aetate  who  Waste  by 
has  wasted  the  goods  of  the  deceased,  cannot  be  charged  JJ^r*"" 
by  a  creditor  as  executor  de  son  tort  after  the  infant  ^'w*^**'^ 
has  obtained  his  majority,  because  the  administrator  at  a-tate. 
the  time  had  lawful  power  to  administer. 

Brooking  v.  Jennings,  1  Mod.  174. 

lOtt.   In*  case  of  a  oototroversy  in  the  Spiritual  Court  Adminis- 
conceming  the  right  of  administration  to  an  intestate,  J^dente 
it  seems  to  have  been  always  admitted  that  it  was  com-  "^* 
petent  to  the  Ordinary  to  appoint  an  administrator  pen- 
dente lite.    The  following  is  the  provision  of  the  Ontario 
Act  on  this  point.    (Taken  from  section  70,  Imp.  Act,  20 
&  21  Vict.  cap.  77) : 

56.  Pending  an  action  touching  the  validity  of  the  will  of  any 
deceased  person,  or  for  obtaining,  recalling  or  revoking  any  pro- 
bate or  grant  of  administration,  the  Court  in  which  an  action  is 
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Adminis- 
tration 
pendente 
lite  may  be 
granted. 

Rights  and 
powers  of 
the  admin- 
istrator. 


pending  may  appoint  an  administrator  of  the  property  of  the  de- 
ceased person,  and  the  administrator  so  appointed  shall  have  all  the 
rtghts  and  powers  of  a  general  administrator,  other  than  the  right 
of  distributing  the  residue  of  the  property,  and  every  such  admlnis- 
trator  shall  be  subject  to  the  immedHate  control  of  the  Court  ajid 
act  under  its  direction;  and  the  Court  may  direct  that  such  ad- 
ministrator shall  receive  out  of  the  property  of  the  deceased  such 
reasonable  remuneration  as  the  Court  shall  think  fit*  R.  S.  O. 
1897,  c.  59,  s.  56  (s.  53,  R.  S.  O.  1887,  c.  50;  Out.  Acts,  1890.  c. 
17.  s.  13). 

See  Wilson  v.  Beatty,  9  A.  R.  149;  Peterkiny,  McFarlane, 
6  A.  R.  254;  Deattyv,  Haldan,  i  A.  R.  239  ;  Costs- 
McArdU  V.  Moore,  2  O.  R.  229;  Re  Williams  and  Mc- 
Kinnon,  14  P.  R.  338. 


^art^^^i^-*         ***•   ^^  ^®  ^^^  practice  to  decline  to  put  a  liti|rant 
terred.       party  in  possessio/n  of  the  property  by  granting  adminis- 
tration pendeoite  lite  to  him.    A  nominee  presumed  to  be 
indifferent  is  preferred. 

Cases  cited,  Wms.  430. 

Amjointee  lOS.  Aduiinistratfors  pendente  lite  are  the  appoin- 

tees of  the  Court,  and  not  nuei'ely  nominees  or  agents  of 
the  several  parties  on  whose  recommendation  they  are 
selected. 

Stanley  v.  Beines,  1  Hagg.  221. 


Adminis- 
tration 
durante 
absent  id 


106.  If  an  (xwutor  named  in  the  will  or  thie  next  of 
kin  be  out  of  the  Province,  the  Ecclesiastical  Courts  had 
and  the  Surrogate  Court  has  power,  before  letters  pro 
bate  obtained  or  letters  of  administration  issued,  to  grant 
to  another  limited  administration  durante  absentia. 
8uch  an  administrator  is  such  a  legal   representative 

as  to  entitle  him  to  assign  the  property  of  the  deceased. 

TFe65  V.  Kirby,  3  Sm.  &  G.  333. 


♦  By  the  Rules  of  Practice  of  the  Supreme  Court  of  Judicature 
for  Ontario  (Rule  195). 

•*  Where  probate  of  the  win  of  a  deceased  person  or  letters  of 
administration  to  his  estate  have  not  been  granted,  and  representa- 
tion  of  such  estate  is  required  In  any  action  by  proceedings  in  the 
High  Court,  the  Court  may  appoint  some  person  administrator  a«l 
litem."    See  Con.  Rule  311.    Rules  of  1  Jan.  1896,  1444. 
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10*7.  Burt:  when  paiobate  was  once  granted  and  the  Absence  of 
executor  had  gone  abroad,  the  Ecclesiastical  Courts  did  ®''®^"*^'^- 
not  feel  themselves  authorized  to  grant  new  administra- 
tion on  the  ground  that  the  executor  had  left  the  king- 
dom; nor  could  a  Court  of  Equity  interfere  by  appointing 
a  receiver.    The  consequence  was  that  there  was  no  per- 
son existing  within  the  jurisdiction  of  the  Courts  of  Law 
or  Equity  duly  authorized  to   appear   and   collect   the 
debts.     The  Statute  38  Geo.  III.  cap.  87,  remedied  this  f^^'^ 
defect  by  enacting  that  if  at  the  expiration  of  twelve 
months  from  the  testator's  decease  the  executor  to  whom 
probate  was  granted  did  not  reside  within  the  jurisdic- 
tion of  the  Courts,  any  creditor,  next  of  kin  or  legatee 
could  obtain  special  administration. 

108.  There  are  several  other  instamces  of  tempo- 
rary administratiottiB,  granted  as  well  cum  testamento 
annexe,  as  in  cases  of  complete  intestacy. 

Wms.  p.  439. 

lOO.  An  executior  may  be  appointed  with  limita-Limiu- 
Hods  as  to  the  time,  when  he  sihiall  begin  his  oflBce,  as  time. 
where  a  man  is  appoinited  to  be  executor  at  the  expiiu- 
tion  of  five  years  from  the  deatlh  of  the  testator.  So  the 
testator  may  appoint  the  executor  of  A.  to  be  his  execu- 
tor; and  then  if  he  die  before  A.  he  hlas  no  executor  till 
A.  die.  In  these  caBe«  the  Court  must  commit  adminis- 
tration limited  until  there  be  am  executor. 

110.  So  it  may  be  necessary  to  decree  a  limited  ad-  Until  a 

,  _  -  ,         J  production 

ministration  till  the  will  of  the  deceased  can  be  produced  of  will. 
in  order  to  be  admitted  to  probate.    For  instance,  a  will 
may  be  in  some  foreign  country  under  circumstances  on 
account  of  which  it  may  not  be  obtainable  for  some  time. 
In  the  Goods  of  Metcalfe,  1  Add.  343. 

111.  Where  a  will  proved  to  have  been  in  existence  xiii  lost 

after  the  testator's  death,  is  accidentally  lost,  and  the  ^^^^^ 

contents  unknown,  the  Court  will  grant  administration 

limited  until  the  original  will  be  found  and  brought  into 

the  registry. 

In  the  Goods  of  Camphelh  2  Hagg.  555. 
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Executor  llt5.    If  an  executor  be  disabled  from  acting,  as  if 

aiuimtia  he  become  a  lunatic  or  incapable  of  legal  acts,  then  on 
the  principle  of  necessity  there  shaH  be  a  gr'ant  of  tem- 
porary administration  with  the  will  annexed.  Where  a 
sole  executor  or  administrator  becomes  a  lunatic,  it  is 
the  ordinary  practice  of  the  Court  to  make  a  grant  to 
his  committee  for  his  use  and  benefit  during  his  lunacy.* 

In  the  Goods  of  Penny,  4  Notes  of  Cas.  659. 

Limitation         US.  There  may  also  be  a  grant  of  administration 
gp^ific'"  limited  to  ci?rtain  specific  effects,  of  the  deceased;  and 
eflFecta.      ^j^^  general  administration  may  be  committed  to  a  dif- 
ferent persdn,  but  such  a  grant  is  entirely  exceptional* 
and  should  not  be  made  unless  very  strong  reason  be 
given. 

In  the  Goods  of  Prothero,  L.  R.  3  P.  &  D.  209. 

Revival  of        114.    It  frequently  happens  that  the  personal  ad- 

tration  for  ministration  of  a  party  deceased  is  broken,  and  its  re- 

asingle     yiyai  ig  ncccssary  merely  for  the  performance  of  a  single 

act.    In  such  case  administration  de  bonis  non  will  be 

granted  limited  to  that  particular  object. 

In  the  Goods  of  FenUm,  3  Add.  36  n.  (a). 

Adminis-         .  I  IS*  So  where  a  claim  on  property  in  dispute  would 

lUem!^      vest  in  the  personal  representative  of  a  deceased  person, 

and  there  is  no  general  personal  representative  of  that 

person,  an  administration  limited  to  the  subject  of  the 

suit  may  be  necessary  to  enable  the  Court  to  proceed  to 

Revooa-  ♦  As  to  revocation  of  temporary  grants  the  following  proTisiOD 

tionof         is  made: 

mnte'of^  62.  In  case,  before  the  revocation  of  any  temporary  administra- 
adminis-  ^^^^'  proceedings  have  been  commenced  by  or  against  the  adminis- 
tration not  trator  so  appointed,  the  Court  in  which  the  proceedings  are  pending 
to  preju*  may  order  that  a  suggestion  be  made  upon  the  record  of  the  revoca- 
dioe  tlon  of  such  administration,  and  of  the  grant  of  probate  or  adminis- 

actionit.  tration  which  has  been  made  consequent  therrsnpon,  and  the  proceed- 
ings shall  be  continued  in  the  name  of  the  new  executor  or  admlBl*- 
trator  in  like  manner  as  if  the  proceedings  had  been  originally  com- 
menced by  or  against  such  new  executor  or  administrator,  but  sub- 
ject to  such  conditions  and  variations,  if  any,  as  the  Conrt  mar 
direct.    R.  S.  O.  1897,  c.  50,  s.  62  (s.  59,  R.  S.  O.  1887,  c.  50). 
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a  decision  on  the  claim.  And  when  a  right  is  clearly 
vested  as  a  trust  term  which  is  required  to  be  assigned, 
an  administration  of  the  efifects  of  the  deceased  trustee 
limited  to  the  trust  term  is  necessary  to  warrant  the 
decree  of  the  Court  for  assignment  of  the  term. 

Mitf.  Pig.  (4th)  177. 

116.  In  cases  of  such  limited  administrations  the  Caeterfrrum 
parties  entitled  to  the   general  grant   may  take  out  aj^y^^JJ^jj 
caeterorum  representation. 

In  the  Goods  of  Ciiirey,  5  Notes  of  Cases,  54. 

IIT.  Further,     such     limited    administrations    in  Citation  or 

consent 

strictness  ought  not  to  be  granted  without  either  the  reauired 
i-egular  renunciation  of  the  party  entitled  according  tOg^^^ 
the  practice  of  the  Court  to  the  general  grant;  or  a  cita- 
tion of  such  party  to  accept  or  refuse.    But  under  pecu- 
liar circumstancess,  this  seems  to  have  been  sometimes 
dispensed  with. 

Harris  v.  Milhurn,  2  Hagg.  63. 

IIH.    Finallv  an  administration  limited  to  the  ef- Local  ad- 
fects  of  the  deceased  in  one    country  or  place    may  be  jy^*"!"*  ^^' 
committed  to  one  administrator,  and  an  administration 
limited  to  those  in  another  country  or  place  to  another. 

In  the  Goods  of  Mann   (1891)  P.  203. 

IIO.   An  executor  may  perform  most  of  the  acts  An  admin- 
appertaining     to     his     office     before     pix>bato.     But  can  do 
with      respect      to     an      administrator,      the    ^^*ii^i'al",^ch{^fore 
rule  is  that  a  party  entitled  to  administration  can  do  grant. 
nothing  as  administrator  before  letters  of  administration 
are  granted  to  him,  inasmuch  as  he  derives  his  authority 
not  like  an  executor  from  the  will,  but  entirely  from  the 
appointment  of  the  Court. 

Wankford  v.  Wankford,  1  Salk.  301. 

II80.    Letters  of  administration  have  been  held  toAdminiH- 

ti*ation  bv 

have  a  relation  to  the  death  of  the  intestate  so  as  to  give  relation. 
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a  validity  to  acts  done  before  the  letters  were  obtained. 
Thus  if  a  man  takes  the  goods  of  the  deceased  as  execu- 
tor de  son  tort  and  sells  them,  and  afterwards  obtains 
letters  of  administration,  it  seems  the  sale  is  good. 

Hill  V.  Curtis,  L.  R.  1  Eq.  »9,  100. 
Trice  Y,  liohimon,  16  O.  K.  4iJa. 

Acts  must        121.    The  administration  by  relation  exists  only  in 

bo  for  tiio 

benefit  of  those  cases  where  the  act  is  done  for  the  benefit  of  the 

the  estate,  estate. 

Morgan  v.  Thomas,  8  Exch.  302. 
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RENUNCIATION  AND  RETRACTATION. 

122.  The  oflBce  of  executor  being  a  private  one  of  R«fiM»l  by 
trust  named  by  the  testator  and  not  by  the  law,  the  per- 
son nominated  may  refuse  though  he  cannot  assign  the 
oflQce,  and  even  if  in  the  lifetime  of  the  testator  he  has 
agreed  to  accept  the  oflBce,  it  is  still  in  his  power  to 
rt  cede. 

Doyle  V.  Blake,  2  Sch.  &  Lef.  239. 

Vanatto  v.  Mitchell,  13  Chy.  665 ;    Iraven  v.  Quttin,  20  Chy. 

106.     Renunciation  a  forfeitnre  of  beqaest.     PcUon  v. 

HieUon,  25  Chy.  545. 

128.   But  though  the  executor  cannot  be  compelled  May  be 
to  accept  the  executorship,  yet  by  Statute  21  Hen.  VIII.  S'appear 
cap.  5,  s.  8,  the  Ordinary  might  convene  before  him  any  ^***^  ^*^^' 
person  made  and  named  executor  of  any  testament  "  to 
the  intent  to  prove  or  refuse  the  testament,"  and  if  he 
neglected  to  appear  he  was  punishable  by  excommuni- 
cation. 

Wms.  p.  225. 

124.  The  time  allowed  to  the  person  named  execu-  Time  ai- 
tor  to  deliberate  whether  he  will  accept  or  refuse  the  d^e^bera?*^ 
executorship  is  uncertain,  and  left  to  the  discretion  of  '*°^' 
the  Judge,  who  has  been  used  at  his  pleasure  not  only 
within  the  year,  but  within  a  month  or  two  to  issue  his 
citation. 

125.  If  he  appear  either  on  citation  or  voluntarily  Tempor- 
and  ask  for  time  to  consider  whether  he  will  act  or  not  fg^trati^*" 
the  Ordinary  might  grant  a  temporary  administration  in  ™*y^ 
the  meantime,  but  if  he  appears  and  refuses  to  act  or 

fails  to  appear,  administration  cum  testamento  annexo 
will  be  granted  to  another. 
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When  126.   By  Statute  21  &  22  Vict.  cap.  95,  s.  16,*  when- 

oeajesafter  cver  an  exccutoF  appointed  in  a  will  survive  a  testator, 
citation.     ^^^  ^jgg  without  having  taken  probate,  and  whenever 

named  in  a  will,  is  cited  to  take  probate,  and  does  not 
appear  to  such  citation,  the  right  of  such  person  in  re- 
spect to  the  executorship  shall  wholly  cease,  and  the 
representation  to  the  testator  and  the  administration  of 
his  effects  shall  go  without  any  further  renun<?iation,  as 
if  such  person  had  not  been  appointed  executor. 

Hew  elec-  127.    Although  an  executor  has  his  election  whether 

minedr  ^^  he  will  accept  or  refuse  the  executorship,  yet  he  may  de- 
termine his  election  bv  acts  which  amount  to  an  adminis- 
Refusal      tration.     For  if  he  once  administer  it  is  considered  that 

may  be  ac- 
cepted,      he  has  already  accepted  the  executorship,  and  the  Court 

may  compel  him  to  prove  the  will,  or  may  accept  a  re- 
fusal notwitlistanding  he  has  administered,  but  only  on 
terms  of  his  passing  his  accounts,  and  perhaps  of  jmying 
the  costs  out  of  his  own  pocket. 

Mordaunt  v.  Clarke,  L,  R,  1  P.  &  D.  592. 
McDonald  v.  McDouaUl,  17  A.  R.  192.  affirmed,  21  8.  C.  R. 
201. 

Qngj,f  128.    If  one   of  several  executors,  after  intermed- 

aeverai  re-  dliug  With  the  effects  rcnounccs,  his  renunciation  is  in- 

nouncinK- 

valid. 

In  the  Goods  of  Radenaeh.  .3  Sw.  &  Tr.  405. 

What  acts         120.    As  to  what  acts  will  amount  to  an  administer- 

acoepunet'  ^^^^  ^"^*'^  ^^  ^^  render  an-  executor  compellable  to  take 
probate,  two  general  rules  may  be  laid  down:  first.  That 
whatever  the  executor  does  with  relation  to  the  goods 
and  effects  of  the  testator  which  shows  an  intention  in 
him  to  take  upon  him  the  executorship,  will  regularly 
amount  to  an  administration;  second.  That  whatever 
acts  will  make  a  man  liable  as  executor  de  son  tort  will 

♦  This  8(atiito  was  passed  before  5th  December,  1859,  and  is 
therefoi^e  incorporated  into  our  practice.  U.  S.  ().  IvSDT,  c.  51K  8. 
;;7  (K.  S.  ().  1SS7,  c.  .50,  s.  .34)  lie  Monteith,  10  V.  R.  .^'^4.  This 
scftion  is  \vi<ier  than  section  (J5  of  onr  Act.  See  that  section  at  end 
of  this  chapter. 
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be  deemed  an  election  of  the  executorship.    What  con- 
stitutes "  intermeddling  "  will  be  discussed  later  on. 

Wms.  p.  228.    See  section  lt>7  post. 

ISO.  With  respect  to  the  mode  of  refusal  by  the  Mode  of 
executor,  it  is  laid  down  that  refusal  cannot  be  verbally  ^  "  * 
or  by  word,  but  it  must  be  by  some  act  entered  or  re- 
corded in  the  Sui^rogate  Court.  But  if  an  executor  send 
a  letter  to  the  Ordinary,  by  which  he  renounces,  and  the 
refusal  be  recorded,  it  is  sufficient.  Accordingly,  it  has 
been  held  that  a  renunciation  need  not  be  under  seal. 

Long  V.  Symes,  3  Hagg.  776. 


ISl.   Until  the  refusal  is  recorded  no  person  can  RefuHai 
inistration. 

Garrard  v.  Garrard,  L.  R.  2  P.  &  D.  238. 


take  administration.  reoonM. 


132.  An  executor  cannj)t  in  part  refuse.    He  must  Refunai 

•  x»      1  J.      J-      n*  must  l)e 

refuse  entirely  or  not  at  all.  entire. 

Brooke  v.  Eaynxes,  L.  R.  6  Eq.  25. 

133.  An  executor  who  renounced  might  formerly  Retracta- 
at  any  time  before  the  granting  of  administration  cum  nundutkin 
testamento  annexo  retract  his  renunciation,  but  the  On- 
tario Act,  section  52  (taken  from  Imp.  Act  20  &  21  V^ict. 

cap.  77,  8.  79)  provides  as  follows: 

G5.  Where  a  person  renounces  prol»at(»  of  the  will  of  which  he  Right  of 
is  apiK)inted  executor  (or  one  of  the  executors)  his  rights  in  respect  ^•^**c"^<^'^ 
of  the  executorship  shall   wholly  cease,  and  the  representation  to  q\^~  p^.^,. 
the  testator  and   the  administration   of  his  effects  shall  and  may  bat<s  u* 
without  any  further  renunciation  go,  tyevolve  and  be  committed  in  ceajie  ab^o- 
like  manner  as  if  he  had   not  been  appointed  executor.    R.   S.   O. 
18J)7,  c.  59.  8.  G5  (s.  62,  R.  S.  O.  1887,  c.  50). 

134.  If  a  debtor  makes  his  creditor  and  another  his  Debtor 
executors,   and   the  creditor   neither  intermeddles   nor^^it^r. 
proves  the  will,  he  may  bring  an  action  against  the  other. 

RawUnson  v.  Shatc,  3  Term  Rep.  557. 
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CHAPTEK  IV. 

ADMINISTRATION  BOND. 

ftolSJ^toiy  ***•   "^^^  Statute  21  Hen.  VIII.  cap.  5,  s.  3,  directs 

provisions,  the  Ordinary  to  grant  administration,  taking  surety  of 
him  or  them  to  whom  shall  be  made  such  commission. 
And  the  Statute  22  &  23  Car.  II.  cap.  10,  s.  1,  further 
provides  that  the  Ordinary  shall  take  sufficient  bonds, 
with  two  or  more  able  sureties  in  the  form  given  by  the 
statute  providing  for  (1)  the  making  of  an  inventory;  (2) 
to  administer  well  and  truly;  (3)  to  make  a  true  and  just 
account  of  his  administration ;  (4)  to  deliver  and  pay  the 
residue  as  the  Judge  shall  appoint,  and  (5)  to  deliver  up 
the  letters  if  the  will  shall  appear. 

Present  136.   The  Ontario  Statute  on  this  point  now  pro- 

vides as  follows : 

Repeal  of  68.  i3o  much  of  the  Act  passed  in  the  2l8t  year  of  King  Henzy 

certain  tjjg  Eighth,  and  chaptered  5,  and  of  the  Act  passed  in  the  22nd  and 

requiring  23rd  years  of  King  Charles  the  Second,  and  chaptered  10,  and  of 

sureties  to  the  Act  passed  in  the  Ist  year  of  King  James  the  Second,  and  chap- 

trator*^  tered  17,  as  requires  any  surety,  bond  or  other  security  to  be  taken 

21  Hen.  from  a  person  to  whom  administration  may  be  committed,   shaU 

Y^^h  ^  not  extend  to  or  be  in  force  in  Ontario.    R.  S.  O.  1897.  c  59,  s.  68 

Car.II    c.  (8-  ^»  ^'  S.  O.  1887,  c.  50). 

10*1  Jas. 

c.  17.  ^'  Except  where  otherwise  provided  by  law,  every  person  to 

whom  a  grant  of  administration  is  committed  shall  give  a  bond  to 
the  Judge  of  the  Surrogate  Court  from  which  the  grant  is  made, 
to  enure  for  the  benefit  of  the  Judge  of  the  Court  for  the  time  be- 
ing (or  in  case  of  the  separation  of  counties,  to  enure  for  the  bene- 
fit of  any  Judge  of  a  Surrogate  Court  to  be  named  by  the  Higb 
Court  for  that  purpose),  with  one  or  more  surety  or  sureties  as  may 
be  required  by  the  Judge  of  such  Surrogate  Court,  conditioned  for 
the  due  collecting,  getting  in  and  administering  the  real  and  pei^ 
sonal  estate  of  the  deceased,  and  the  bond  shall  be  in  the  form  pre- 
scribed by  the  rules  and  orders  now  in  force  or  hereafter  made 
under  this  Act;  and  in  cases  not  provided  for  by  such  mles  aiMi 
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orders,  the  bond  shall  be  in  snch  form  as  the  Judge  of  the  Surro- 
gate Court  may  by  special  order  direct.  R.  S.  O.  1897,  c.  59,  s. 
69  (8.  64,  R.  S.  O.  1887,  c.  50). 

70.  Subject  to  the  provisions  of  section  58  of  this  Act.  the  bond  Peraons  re- 
shall  be  in  a  penalty  of  double  the  amount  under  which  the  real  ceiving 
and  personal  estate  and  effects  of  the  deceased  have  been  sworn,  adminiH- 
unless  the  Judge  thinks  fit  to  direct  (as  he  may  do)  that  the  same  tration  to 
shall  be  reduced,  and  the  Judge  may  also  direct  that  more  bonds  ^*'"^'*"*» 
than  one  may  be  given,  so  as  to  limit  the  liability  of  any  surety  to 

such  amount  as  the  Judge  thinks  reasonable.  R.  Sw'O.  1897,  c.  59, 
8.  70  (8.  65.  R.  S.  O.  1887,  c.  50). 

71.  The  Judge,  on  application  made  on  motion  or  petition  in  a  Penalty  in 
summary  way,  and  on  being  satisfied  that  the  condition  of  the  bond  bonds, 
has  been  broken,  may  order  the  registrar  of  the  Court  to  assign  ^8  to  di- 
the  same  to  some  person  to  be  named  in  the  order,  and  such  person,  viding  lia- 
his  executors  or  administrators,  shall  thereupon  be  entitled  to  sue^^^J^^ 
on  the  said  bond  in  his  own  name,  as  if  the  same  had  been  originally 

given  to  him,  instead  of  to  the  Judge  of  the  Court,  and  shall  be 
entitled  to  recover  thereon,  as  trustee,  for  all  persons  interested, 
the  full  amount  recoverable  In  respect  of  any  breach  of  the  con- 
dition of  the  bond;  and  all  bonds  heretofore  given  or  taken  in  any 
Surrogate  Court,  and  now  in  force,  may  in  like  manner  be  assigned 
under  the  authority  of  a  Judge  of  the  Surrogate  Court,  and  the 
assignee  shall  be  entitled  to  sue  and  recover  thereon  in  his  own  name, 
and  the  same  may  be  enforced  In  the  same  way  and  to  the  same 
extent  as  bonds  given  under  this  Act.  R.  S.  O.  1807,  c.  59,  s.  71  (s. 
66  R.  S.  O.  1887,  c.  50). 

73.  (1)  Notwithstanding  anything   to   the   contrary   contained   in  Power  of 
any  bond  or  other  security  heretofore  or  hereafter  made  and  en-  Surrogate 
tered  into  with  respect  to  the  administration  of  an  estate,  or  In  any  J^^^^^. 
letters  probate  or  letters  of  administration,  no  executor  or  admlnls-  ment  of 
trator  shall  be  compellable  to  render  an  account  of  his  executor-  bonds. 
ship    or    administration  to  the  Surrogate    Court    within    eighteen 
months,  except  in  cases  in  which  a  party  interested  in  an  estate 
takes   proceedings  to   obtain  an  Inventory   and   accounting,   or  in 
which  infants  are  interested  in  such  inventory  and  accounting. 

73.  (2)  The  oaths  to  be  taken  by  executors  and  administrators, 
and  the  bonds  or  other  security  to  be  given  by  administrators,  and 
letters  probate  and  letters  of  administration  hereafter  Issued,  shall 
require  the  executor  and  administrator  to  render  a  just  and  full 
account  of  his  executorship  or  administration  only  when  thereunto 
lawfully  required.  R.  S.  O.  1897,  c.  59,  s.  73  (Out.  Acts,  1894,  c.  22, 
g.  1;    1895.  c.  13,  s.  30). 
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CHAPTER  V. 

REVOCATION  OF  PROBATE  OR  LETTERS  OF 

ADMINISTRATION. 

Two  187.   A  probate  or  grant  of  administration  may  be 

modes  of 

revocation,  revoked  in  two  ways:  1.  On  a  suit  by  citation.  2.  On 
an  appeal  to  a  higlier  tribunal  to  reverse  the  sentence 
by  which  they  are  granted. 

Wms.  p.  487. 

Revoca-  188.   A  revocation  bv  citation  usuallv  is  when  the 

.•1  ^  * 

citatio^.  executor  or  administrator  is  cited  before  the  Judge  by 
whom  the  probate  or  letters  of  administration  were 
originally  granted,  to  bring  in  the  same,  and  to  show 
cause  why  they  should  not  be  revoked. 

Executor  189.    Where  an  executor  obtains  probate  of  a  will 

d^ed  by  ^"  coiiimon  form  he  may  afterwards  be  cited  by  next  of 
next  of      i;in  to  prove  it  per  testes  or  in  solemn  form.     And  upon 

this  citation,  if  the  executor  does  not  sufficiently  prove 

the  will,  the  probate  will  be  revoked. 

Blake  V.  Kniifht,  3  Curt.  553. 

No  second  140.  If  the  will  has  been  proved  in  solemn  form 
sets  pro-  either  by  the  executor  himself,  in  the  first  instance,  or 
cet'dingH.  ,jp()ji  citation,  as  above  stated,  and  the  next  of  kin  have 
been  cited  to  see  proceedings,  they  cannot  afterwards  by 
a  fresh  citation  again  put  the  executor  on  proof  of  the 
will,  but  if  fraud  be  shown,  or  a  later  distinct  will  be 
set  up,  then  the  party  having  an  interest  under  such  later 
will  may  again  cite  the  executor  who  has  succeeded  in 
proving  in  solemn  form,  and  obtain  a  revocation  of  the 
probate. 

JiatcUffe  V.  Harnett,  2  S.  &  Tr.  481*. 
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141.   An  administration  may  be  revoked  where  it  J^^^"^"^. 
was  granted  in  an  irregular  manner,  as  where  the  next  ministra- 
of  kin  comes  too  hastily  to  take  out  the  administration  ^*''°- 
within  the  fourteen  days,  or  where  it  has  been  granted 
without  citing  the  necessary  parties,  in  which  case  the 
administration  though  not  void  is  voidable. 

14a.    Again,  an  administration  may  be  revoked  ^^^^*^ 
a  next  of  kin  to  whom  it  has  been  committed  becomes  compos, 
non  compos  or  otherwise  incapable,  or  it  has  been  said  if  ®*^ 
he  goes  beyond  seas. 

148.   The  Court  may  repeal  its  grant  of  administra-  Grant  of 
tion  when  made  to  other  than  the  next  of  kin,  or  to  one  J^*<^'" 
of  kin  but  not  next  of  kin,  or  to  a  creditor  before  the  voidable, 
renunciation  of  the  next  of  kin.     In  this  case  the  ad- 
ministration is  not  void  but  voidable  only. 

Old  authorities,  Wms.  p.  4^. 

144.  An  administration   repealed  quia  improvide  Re-grant 
shall  be  re-granted  to  the  same  person  (ad  eundem).  adeundem. 

145.  The  jurisdiction  to  remove  an  executor  was  Power  to 
formerly  doubtful  even  iirthe  High  Court,  Imt  by  Ontario  ^^^^  ^^; 
statute  it  is  now  provided  as  follows:  adminis- 

tratora  in 
60.  (1)  The  Surrogate  C!onrt  by  which  the  grant  of  probate  or  certain 

letters  of  administration  was  made  shall,  where  the  entire  estate  <*««•• 

left  by  the  testator  or  intestate  does  not  exceed  $1,000,  have  the 

like  authority  for  the  removal  of  an  executor  or  administrator  as 

in  by  section  39  of  the  Judicature  Act*  conferred  upon  the  High 

*  The  section  of  the  Judicature  Act  above  referred  to  is  as 
follows: 

39.  (1)  The  High  Court  may  remove  an  executor  or  administra- 
tor upon  the  same  grounds  as  such  Court  may  remove  any  other 
tmstee,  and  may  appoint  some  other  proper  person,  or  persons,  to 
act  in  the  place  of  the  executor  or  administrator  so  removed. 

(2)  The  order  may  be  made  upon  the  application  of  afiy  executor 

or  administrator  desiring  to  be  relieved  from  the  duties  of  oflSce, 

or  of  any  executor '  or  administrator  complaining  of  the  conduct  of 

a  co-executor  or  co-administrator,  or  of  any  person  interested  in 

the  estate  of  the  deceased. 

3    Subject  to  any  rules  to  be  made  under  this  Act  the  practice  in  foroe 
for   the  removal  of  any  other  trustee  shall  be  applicable  to  pro- 
ceedings to  be  taken  in  the  High  Court  under  this  section.    R.  S.  O.  * 
1897.  c.  59,  s.  39  (Ont.  Stat.  1896,  c.  18,  s.  14) 

Subsection  4  is  the  same  as  subsection  2  above.  Subsection  5 
is  already  quoted,  paragraph  31,  ante.  Subsection  6  is  the  same  as 
section  67  above. 
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Court,  but  nothing  in  this  section  contained  shall  affect  the  jurisdic- 
tion of  a  Surrogate  Court  to  revolve  a  grant  of  probate  or  of  letters 
of  administration  in  any  case  where,  prior  to  the  7th  dky  of  April, 
1896,  it  possessed  such  authority. 

(2)  Where  the  executor  or  administrator  removed  is  not  a  sole 
executor  or  administrator  the  Court  need  not,  unless  It  sees  fit, 
appoint  any  person  to  act  in  the  room  of  the  person  removed,  and 
if  no  such  appointment  is  made  the  rights  and  estate  of  the  execu- 
tor or  administrator  removed  shall  pass  to  the  remaining  executor 
or  administrator  as  if  the  person  so  removed  had  died.  (Ont.  Acts, 
1896,  c.  20,  s.  1. 
Practice.  3.  Subject  to  rules  made   under  this  Act,   the  practice  in   the 

Surrogate  Courts  under  this  section  sliall  be  the  same  as  nearly  as 
Rev.  Stat,  may  be  as  the  practice  in  force  in  respect  of  proceedings  for  the 
^'  ^'  revocation  of  grants  of  probate.    (Ont.  Acts,  1896,  c.  20,  8.  2.) 

67.  A  certified  copy  of  the  order  of  removal  shall  be  filed  with 
the  Surrogate  clerk,  and  another  copy  with  the  registrar  of  the 
Surrogate  Court,  by  which  probate  or  administration  was  granted, 
and  such  officers  shall  at  or  upon  the  entry  of  the  grant  in  the 
registers  in  their  respective  offices  make,  in  red  Ink,  a  short  note 
giving  the  date  and  effect  of  the  order,  and  shall  also  make  a  refer- 
ence thereto  in  the  index  of  the  register  at  the  place  where  such 
grant  is  indtexed.    (Ont.  Acts,  1896,  c.  20,  s.  4.) 


Order  for 
removal. 


Caveat. 


Practice 

respecting 

caveats. 


146.  It  is  usual  where  there  is  a  question  about  a 
will,  or  when  the  right  of  administration  comes  in  dis- 
pute, to  enter  what  is  called  a  caveat,  which  is  a  caution 
entered  in  the  Court  of  Probate  to  stop  probates,  ad- 
ministrations, faculties  and  such  like  from  being  granted 
withaut  the  knowledge  of  the  person  that  enters.  A 
caveat  is  a  mere  cautionary  act  done  by  a  stranger  to 
prevent  the  Court  from  doing  any  wrong,  and,  therefore, 
administration  or  probate  granted  contrary  to  a  caveat 
entered  shall  not  stand  good. 

147.  The  provision  of  the  Surrogate  Courts  Act 
as  to  the  practice  on  caveats  is  as  follows: 

52.  Caveats  against  the  grant  of  probate  or  administration  mar 
be  lodged  with  the  Surrogate  clerk,  or  with  the  registrar  of  any  Sur- 
rogate Court,  and,  subject  to  any  rules  or  orders  under  this  Act, 
the  practice  and  procedure  under  such  caveats  shall  as  nearly  as 
may  be  correspond  with  the  practice  and  procedure  under  caveats 
In  use  on  the  5th  day  of  December,  1859,  in  Her  Majesty's  Court 
of  Probate  in  England.  R.  S.  O.  1897,  c.  59,  s.  52  (s.  49,  R.  S.  O. 
1887,  c.  50). 
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14S.   If     an     administration    has    been    properly  ^o  reyoca- 
granted  it  cannot  be  revoked,  even  on  the  application  of  proper 
the  administrator  himself,  and  although  he  has  not  in-  ^*"^' 
termeddled  with  the  effects;   at  all  events  unless  some 
strong  ground  for  the  revocation  be  shown. 
In  the  €food$  of  Raid,  11  P.  D.  70. 

149.  It  remains  to  consider  what  effect  the  revoca-  Effect  of 
tion  of  probate  or  letters  of  administration  has  on  the '^*'^^*^^***'*' 
in'termediate  acts  of  the  former  executor  or  adminis- 
trator. 

150.  The  first  important  distinction  on  this  subject  Distinc- 
is  between  grants  which  are  void  and  such  as  are  merely  tween  void 
voidable.    If  the  grant  be  of  the  former  description,  the  ^^  ^^*^" 
mesne  acts  of  the  executor  or  administrator  done  be-  granu. 
tween  the  grant  and  its  revocation  shall  be  of  no  validity. 

As,  if  administration  be  granted  on  the  concealment  of 
a  will  and  afterwards  the  will  appear,  inasmuch  as  the 
grant  was  void  from  its  commencement,  all  acts  per- 
formed by  the  administrator  in  that  capacity  shall  be 
equally  void,  nor  can  they,  although  the  executor  should 
refuse  to  act,  be  made  good  by  relation. 

Distinguish  Boxall  v.  Boxall,  27  C.  D.  220;  in  which 
case  in  the  suppressed  will  no  executors  were  ap- 
pointed. 

151.  As  between  the  rightful   representative  and  Act  of 
the  person  to  whom  the  executor  or  administrator  under  *  ***"*  *^"* 
a  void  probate  or  grant  of  letters  has  aliened  the  effects 

of  the  deceased,  the  act  of  alienation,  if  done  in  the  due 
oourse  of  administration,  shall  not  be  void. 

152.  The  following  sections  of  the  Surrogate  Courts  liotm^fidf 
Act  seem  to  provide  fully  for  the  validity  of  payments  SSTnd 
under  revoked  grants:  upheld. 

63.  In  case  any  probate  or  administration  is  revolied  under  this  Payments 
Act,  all  payments  bona  fide  made  to  any  executor  or  administrator  under  pro- 
onder  such  probate  or  administration  before  the  revocation  thereof,  ^^®— 
shall  be  a  legal  discharge  to  the  person  malting  the  same;  and  the  tration 
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afterwards  executor  or  administrator  who  has  acted  under  such  rerolced  pro- 
re  voiced  to  \^2iiQ  or  administration,  may  retain  and  reimburse  himself  in  respect 
of  payments  made  by  him,  which  the  person  to  whom  probate  or 
administration   may   be  afterwards   granted   might   have   lawfully 
made.    R.  S.  O.  1897,  c.  59,  s.  63  (s.  60,  R.  S.  O.  1887,  c.  50). 

Persons,  64.  All   persons   and   cx>rporations   making  or  permitting   to   be 

etc.,  mak-  mj^^j^  j^jjy  payment  or  transfer  bona  fide  upon  any  probate  or  letters 
roent  upon  of  administration  granted  in  respect  of  the  estate  of  any  deceased 
P">^^  person  under  the  authority  of  this  Act,  shall  be  indemnified  and 
feTindem-  Protected  in  so  doing,  notwithstanding  any  defect  or  circumstance 
nified,  etc.  whatsoever  affecting  the  validity  of  the  probate  or  letters  of  ad- 
ministration   R.  S.  O.  1897.  c.  59,  s.  &4  (s.  61  R.  S.  O.  1887,  c.  50). 

The  above  sections  are  taken  from  sections  77  and 
78  of  Imp.  Act  20  &  21  Vict.  cap.  77. 
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CHAPTEK  VI. 

ANCILLARY    PROBATE    AND    ADMINISTRATION. 

153.  If  a  foreign  executor  should  find  it  necessary  Foreigrn 

6X6CU  ^OP 

to  institute  a  suit  in  Ontario  to  recover  a  debt  due  to  his  mustprove 
testator,  he  must  prove  the  will  here  also,  or  a  personal  ^^^^^i^^o. 
representative  must  be  cited. 

Attomey-Oeneral  v.  Bouwens,  4  M.  &  W.  193. 

154.  In  order  to  sue  in  any  Court  in  Ontario  in  re-  Ancillary 

.,  ,-,,  ,  1    •    i-rm  probate  or 

spect  of  the  property  of  a  deceased  person,  the  plamtifif  adminia- 
mnst  appear  to  have  obtained  probate  or  letters  of  ad-  ^^**^'^- 
ministration  in  a  Surrogate  Court  of  this  province.    On 
the  ground  of  letters  testamentary  or  administration 
granted  to  the  plaintifif  in  the  country  where  the  deceased 
died  ancillary*  probate  or  administration  will  be  granted. 

Vanquelin  v.  Bouard,  15  C.  B.  N.   S.  341;    Enohin  v. 

Wylie,  10  H.  L.  19. 
See  PritcJiard  v.  Standurd  Life,  7  O.  R.  188  ;  Re  O'Brien,  3 
O.  R.  326. 

155.  Likewise  if  a  will  be  made  in  a  foreign  country  Foreign 
and  proved  there,  disposing  of  property  in  Ontario,  the  ^    ' 
executor   must  prove  the  will   here   also.      Generally 
speaking,  the  Surrogate  Court  in  this  country  will  adopt 

the  decision  of  the  Court  of  Probate  in  the  foreign  coun- 
try in  which  the  testator  died  domiciled. 

In  the  Goods  of  Deshais,  34  L.  J.  P.  &  M.  58. 

156.  All  personal  property  follows  the  person,  and  Right«  of 
the  rights  of  a  person  constituted  in  Ontario  representa-  2w*^. 
tive  of  a  party  deceased,  domiciled  in  Ontario,  are  not  ^^^^^^ 
limited  to  the  personal  property  in  Ontario,  but  extend  extend 
to  such  property  wherever  locally  situated.  abroad. 

Bpratt  V.  Harris,  4  Hagg.  405. 
♦  AncUIa,  a  "  handmaid." 

X.B.A. 
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Devoiu-  157.   The  declaration  in  the  Ontario  Devolution  of 

tion  of  liS- 

tates  Act  Estates  Act  that  land  shall  descend  as  personalty  is  a 
aiocaliaw.  j^^^j  j^^^  which  will  not  give  persons  obtaining  probate 

or  administration  in  Ontario  similar  rights  in  countries 
where  real  and  personal  property  are  governed  by  dif- 
ferent rules. 

Q^^J^**  158.  If  it  should  become  necessary  that  the  Courts 

^h\^FT  ^^  the   foreign  country  where   the   assets  were  situate 
low  deci-    should  grant  probate  or  administration  for  the  purpose 
^  CoulS,.  of  giving  a  legal  right  to  recover  and  deal  with  them, 
such  Courts,  by  the  comity  of  nations,  would  probably 
follow  the  decision  of  the  Surrogate  Court  in  this  pro- 
vince as  being  the  country  of  domicile. 

Enohin  v.  Wylic,  10  H.  L.  Cas.  1. 

Local^  159.   Though  the  executor  of  a  man  who  has  died 

probate  '^ 

extends  to  domiciled  in  Ontario  be  not  able  to  sue  in  a  foreign  Court 
perelSai  l>y  virtue  of  the  Ontario  probate  any  more  than  he  can 
estate.  g^^  j^  ^^^  Ontario  Court  by  virtue  of  a  foreign  probate, 
yet  for  the  purpose  of  suing  in  an  Ontario  Court,  a  pro- 
bate obtained  in  the  proper  Court  here  extends  to  all 
the  personal  property  of  the  deceased  wherever  it  is 
situate  at  the  time  of  his  death,  whether  in  Ontario  or  in 
Great  Britain,  or  in  any  country  abroad. 

White  V.  Rose,  3  Q.  B.  493,  507. 

Law  of  160.  The  law  of  the  country  in  which  the  deceased 

^vems  was  domiciled  at  the  time  of  the  death,  not  only  decides 
of^^^on^  ^^^  course  of  distribution  or  succession  as  to  the  person- 
alty, and  alty,  but  regulates  the  decision  as  to  what  constitutes 

also  what 

is  the  last  the  last  will  without  regard  either  to  the  place  of  birth 
^^'  or  death,  or  the  situation  of  the  property  at  the  time. 

Miller  v.  James,  L.  R.  3  P.  &  D.  4. 

Law  of  lei.  When  it  is  said  that  the  law  of  the  countrv 

particular  * 

domicile    of  domicile  must  regulate  the  succession,  it  is  not  always 
^ern.      meant  to  speak  of  the  general  law,  but  in  some  instances 
of  the  particular  law  which  the  country  of  domicile  ap- 
plies to  the  case  of  foreigners  dying  domiciled  there,  and 
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which,  would  not  be  applied  to  a  natural-born  subject  of 
that  country. 

See  Collier  v.  Rivaz,  2  Curt.  855;    Maliaas  v.  Maliass, 
3  Curt.  231. 

162.  It  has  been  the  practice  upon  producing  an  Foreign 
exemplified  copy  of  the  probate  granted  by  the  proper  gj^^fi^^'e^ 
Court  in  a  country  where  the  deceased  died  domiciled  ^®»^- 
for  the  Court  here  to  follow  the  grant  upon  the  applica- 
tion of  the  executor  in  decreeing  its  own  probate. 

In  (he  Goods  of  Earl,  L.  R.  1  P.  &  D.  450. 

168.   When  the  Court  is  satisfied  that  the  testator  Adminis- 
died  domiciled  in  a  foreign  country,  and  that  his  will  bTeffwted 
contained  a  general  appointment  of  executors,  and  has  ^y  lop 
been  duly  authenticated  by  those  executors  in  the  proper 
Court  in  the  foreign  country,  it  is  the  duty  of  the  Surro- 
gate Court  in  this  province  to  clothe  the  foreign  execu- 
tors with  ancillary  letters  of  probate  to  enable  them  to 
l^et  possession  of  that  part  of  the  personal  estate  which 
was  locally  situate  in  Ontario. 

Enohin  v.  Wylie,  10  H.  L.  14. 

Rights  of  foreign  creditors.     Mtlne  v.  Moore,  24  O.  R.  456. 

164.    By  Imperial  Statute  known  as  the  Colonial  wills 
Probates  Act,  1892  (55  &  56  Vict.  c.  6),  provision  is  made  gri^uh^ 
for  the  recognition  of  colonial  probates  in  the  United  subject*^ 
Kingdom.     This  Act  is  printed  as  an  appendix.     Theeul^lu- 
followlng  sections  of  the  Ontario  Statute  contain  the*^"^*'  ^^^^^ 
recognition  desired  by  the  Imperial  authorities: 

78.  Where  any  probate  or  letters  of  administration,  or  other 
legal  docnment  purporting  to  be  of  the  same  nature,  granted  by  a 
Court  of  competent  jurisdiction  in  the  United  Kingdom,  or  in  any 
Province  or  territory  of  the  Dominion,  or  in  any  other  British  Pro- 
vince, is  produced  to,  and  a  copy  thereof  deposited  with,  the  regis- 
trar of  any  Surrogate  Court  of  this  Province,  and  the  prescribed 
fees  are  paid  as  on  a  grant  of  probate  or  administration,  the  pro- 
bate, or  letters  of  administration  or  other  document  aforesaid,  shall, 
under  the  direction  of  the  Judge,  be  sealed  with  the  seal  of  the 
Raid  Surrogate  Court,  and  shall  thereupon  be  of  the  like  force  and 
effect  in  Ontario,  as  respects  personal  estate  only,  as  If  the  same 
bad  been  originally  granted  by  the  said   Surrogate  Court  of  this 
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Province,  and  shall  (so  far  as  regards  this  Province)  be  subject 
to  any  orders  of  the  last  mentioned  Court,  or  on  appeal  therefrom, 
as  if  the  probate  or  letters  of  administration  had  been  granted 
thereby.    R.  S.  O.  1897,  c.  59.  s.  78  (Ont.  Acts,  1888,  c.  9,  s.  1  (1). 

79.  The  letters  of  administration  shall  not  be  sealed  with  the 
seal  of  the  said  Surrogate  Court  until  a  certificate  has  been  filed 
under  the  hand  of  the  registrar  of  the  Court  which  issued  the 
letters,  that  security  has  been  given  in  such  Court  in  a  sum  of  suf- 
ficient amount  to  cover  as  well  the  assets  within  the  jurisdiction  of 
such  Court  as  the  assets  within  Ontario,  or  in  the  absence  of  such 
certificate,  until  like  security  is  given  to  the  Judge  of  the  Surrogate 
Court  covering  the  assets  In  Ontario  as  in  the  case  of  granting 
original  letters  of  administration.  R.  S.  O.  1897,  c.  59,  s.  79  (Ont. 
Acts,  1888,  c.  9,    s.  1  (2)). 

(Proclamation  bringing  51  Vict.  c.  9  (now  above  sections  78,  79)  into 
full  force,  published  in  Gazette,  27th  May,  1893.  For  order  of  Her 
Majesty  in  Council  applying  "  The  Colonial  Probates  Act,  1892,"  to  the 
Province  of  Ontario,  and  for  Rules  under  that  Act,  see  Statutes  of  Ontario, 
1895,  page  x.) 


Di&tribu-  165.  Where  the  deceased  has  left  a  will  valid  by 

Ontem  *^^  ^^^  ^^  ^^®  domicile,  and  probate  either  original  or 
Court  ancillary  has  been  obtained  here,  the  duty  of  the  Court 
in  administering  the  property  is  to  ascertain  who  by  the 
law  of  domicile  are  entitled  under  the  will,  and  that 
being  ascertained,  to  distribute  the  property  accordingly. 
The  duty  of  administration*  has  to  be  discharged  by  the 
Courts  of  this  province,  though  in  the  performance  of 
that  duty  they  will  be  guided  by  the  law  of  the  domicile. 

Imp.  Act,  1««.  Under  Imperial  Statute  23  &  24  Vict.  cap.  114, 
c'lR  ^'  every  will  made  by  a  British  subject  out  of  the  United 
Kingdom  is  to  be  admitted  to  probate,  if  made  according 
to  the  law  of  the  place  where  it  was  made,  or  where  the 
testator  was  domiciled  or  had  his  domicile  of  origrin. 
2.  A  will  made  by  a  British  subject  within  the  United 
Kingdom  is  to  be  admitted  if  made  according  to  the  local 
law;  and,  3.  No  will  is  to  be  revoked  or  the  construction 
altered  by  reason  of  any  subsequent  change  of  domicile. 
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CHAPTEK  VII. 

INTERMEDDLING  WITHOUT  AUTHORITY. 

167-  If  one  who  is  neither  an  executor  nor  adminis-  Result  of 
trator  intermeddles  with  the  goods  of  the  deceased,  or^j^™®  " 
does  any  other  act  characteristic  of  the  office  of  executor, 
ho  thereby  makes  himself  what  is  called  in  the  law  an 
executor  of  his  own  wrong,  or  more  usually  an  executor 
de  son  tort. 

See  Hursell  v.  Bird,  65  L.  T.  709. 

16S.  A.  very  slight  circumstance  of  inrtermeddling  What  acts 
with  the  goods  of  the  deceased  will  make  a  person  execu-  ^Stute" 
tor  de  son  tort.  Thus,  it  is  said  that  milking  the  cows,  ^^^""^" 
even  by  the  widow  of  the  deceased,  or  taking  a  dog,  will 
constitute  an  executorship  de  son  tort.  So,  in  one  case, 
the  taking  a  Bible,  and  in  another  a  bedstead  were  held 
sufficient,  inasmuch  as  they  were  the  indicia  of  the  per- 
son so  interfering  being  the  representative  of  the  de- 
ceased. So,  if  a  man  kills  the  cattle  or  uses  or  gives 
•  away  or  sells  any  of  the  goods,  or  if  he  takes  any  of  the 
^oods  to  satisfy  his  own  debt  or  legacy,  or  if  the  wife 
of  the  deceased  takes  more  apparel  than  she  is  entitled 
to,  she  will  become  an  executor  de  son  tort.  So  there 
may  be  a  tort  executor  of  a  term  for  years,  as  where  a 
man  enters  upon  the  land  leased  to  the  deceased,  and 
takes  possession  claiming  a  particular  estate.  Though 
with  respect  to  a  term  of  years  in  reversion  there  can 
be  no  executorship  of  this  nature,  because  it  is  incapable 

of  entry. 

See  Serle  v.  Waterworth,  4  M.  &  W.  9.  . 

169.  Again,  if  a  man  demands  the  debts  of  a  de-  collecting 
ceased,  or  makes  acquittances  for  them,  or  receives  them,  ^®^^- 
he  will  become  executor  de  son  tort.    So,  if  a  man  pays 
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the  debts  of  the  deceased  or  the  fees  about  proving  his 
will,  this  will  constitute  him  executor  de  son  tort,  but  it 
is  otherwise  if  he  pays  the  debts  or  fees  with  his  own 
'     money. 

Bringing  170.    Likewise,  if  a  man  sue  as  executor,  or  if  an 

*"*'*  action  be  brought  against  him  as  executor,  and  he  pleads 

in  that  character,  this  will  make  him  an  executor  de 

son  tort. 

Fraudu.  ^''l-    ^y  43  Eliz.  cap.  8,  it  is  enacted  "  That  every 

lent  inter-  persou  who  Shall  Obtain,  receive  and  have  any  goods  or 

meddling.    '^  ......  ,  xi_ 

debts  of  any  person  dying  mtestate,  or  a  release  or  other 
discharge  of  any  debt  or  duty  belonging  to  the  intestate 
upon  any  fraud,  as  described  in  that  Act,  or  without 
such  valuable  consideration  as  shall  amount  to  the  value 
of  these  goods,  umless  in  satisfaction  of  some  debt,  such 
person  shall  be  chargeable  as  executor  of  his  own 
wrong." 

If  will  172.    When    a    will    is    proved  or  administration 

proved  a    granted,  and  another  person  then  intermeddles  with  the 

cannot  be  goods,  this  does  not  make  him  an  executor  de  son  tort 

d^7J)Uort.  ^y  construction  of  law,  because  there  is  another  personal 

representative  of  right  against  whom  the  creditors  can 

bring  their  actions,  and  such  wrongful  intermeddler  is 

liable  to  be  sued  as  trespasser. 

An  action  will  not  lie  against  one  as  executor  de  ion  tort,  where 
there  is  a  legally  appointed  administrator,  even  though  the  latter  may 
have  conveyed  the  estate  to  the  former  on  condition  of  his  paying  the 
debts  of  the  deceased. 

Armstrong  v.  Armstrong,  44  U.  C.  R   615. 

Actswhich  178.  There  are  many  acts  which  a  stranger  may 
*'te'*^«i  P^^^^^^^  without  incurring  the  hazard  of  being  involved 
dhng.  in  such  an  executorship;  such  as  locking  up  the  goods 
for  preservation,  directing  the  funeral  and  defraying  ex- 
penses of  funeral  himself  or  out  of  the  testator's  effects; 
making  an  inventory  of  his  property,  feeding  his  cattle, 
repairing  his  house,  or  providing  necessaries   for  his 
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children,  for  these  are  offices  merely  of  kindness  and 

charity. 

See  Camden  v.  Fletcher,  4  M.  &  W.  378;   Serle  v.  Water- 
vx>rth,  4  M.  &  W.  9. 

1'74.    If  another  man  takes  the  goods  of  the  de- Collusive 
ceased  and  sells  and  gives  them  to  me,  this  shall  charge 
him  as  executor  of  his  own  wrong,  but  not  me,  unless 
there  be  collusion. 

Hill  V.  Curtis,  L.  R.  1  Eq.  90. 

175.  Again,  if  a  person  sets  up  in  himself  a  colour-  Colourable 
able  title  to  the  goods  of  the  deceased,  as  where  he 
claims  a  lien  on  them,  though  he  may  not  be  able  to  make 
out  his  title  completely,  he  shall  not  be  deemed  an  ex- 
ecutor de  son  tort.  So,  if  a  man  lodge  in  my  house,  and 
die  there,  leaving  goods  therein  behind  him,  I  may  keep 
them  until  I  can  be  lawfully  discharged  of  them  without 
making  myself  chargeable  as  executor  in  my  own  wrong, 
or  if  I  take  the  goods  of  the  deceased  by  mistake  sup- 
posing them  to  be  my  own,  this  will  not  make  me  an  ex- 
lecutor  of  my  own  wrong. 

Flemings  v.  Jarratt,  1  Esp.  N.  P.  C.  330. 

1T6.  Likewise  a  man  who  possesses  himself  of  the  Agent. 
effects  of  the  deceased  under  the  authority  of  and  as 
agent  for  the  lawful  executor,  cannot  be  charged  as  ex- 
ecutor de  son  tort. 

Sykea  v.  Sykes,  L.  R.  5  C.  P.  113. 

ITT.    The  question  whether  executor  de  son  tort  or  Question 
not  is  a  conclusion  of  law,  and  not  to  be  left  to  a  jury,  \l^J^^  ""^ 
whether  the  party  did  certain  acts,  is  a  question  for  the 
jury,  but  when  these  facts  are  established  the  result 
from  them  is  a  question  of  law. 

Padget  v.  Priest,  2  T.  R.  99. 

ITS.  When  a  man  has  so  acted  as  to  become  in  law  Conse- 
executor  de  son  tort,  he  thereby  renders  himself  liable  ?nte^d^ 
not  only  to  an  action  by  the  rightful  executor  or  adminis-  ^^^^«' 
trator,  but  also  to  be  sued  as  executor  by  a  creditor  of 
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the  deceased  or  by  a  legatee.  An  executor  de  son  tort 
lias  all  the  liability  though  none  of  the  privileges  that 
belong  to  the  character  of  executor. 

See  Webster  v.  U'ehnter,  10  Ves.  93;  Coote  v.  Whittington, 
L.  R.  16  Eq.  534. 

Form  of  ITO.   A  judgment  against  a  man  found  executor  de 

ju  gmen  ^^^  ^^^  after  a  defence  that  he  was  not  executor,  would 
be  that  the  plaintiff  do  recover  the  debt  and  costs  to  be 
levied  out  of  the  assets  of  the  testator,  if  the  defendant 
have  so  much,  or  if  not,  then  out  of  the  defendant's  own 
goods. 

How  far  ISO.  Though  an  executor  de  son  tort  cannot  by  his 

®^^^^'^own  wrongful  acts  acquire  any  benefit,  yet  he  is  protect- 

protected,  ed  in  all  acts  not  for  his  own  benefit  which  a  rightful 

executor  may  do.    Accordingly,  if  he  pleads  properly  he 

is  not  liable  beyond  the  extent  of  the  goods  which  he 

has  administered.    Therefore,  in  an  action  by  a  creditor 

of  the  deceased  under  a  defence  that  the  property  has 

been  lawfully  and  completely  administered,  he  shall  not 

be  charged  beyond  the  assets  which  came  into  his  hands. 

TardJey  v.  Arnold,  Carr.  &  M.  434. 

No  right  ISI.  An  executor  de  son  tort  cannot  give  in  evi- 

o  re   mer.  ^^jj^g  ^p  successfully  claim  a  retainer  for  his  own  debt; 

for  otherwise  the  creditors  of  the  deceased  would  be 

running  a  race  to  take  possession  of  his  goods  without 

taking  administration  to  him. 

Executor  1S3.  Yet,  if  an  executor  de  son  tort  afterwards, 

obtaining  even  pendente  lite,  obtained  administration,  he  might 
traTilni?     ^^^ii^>  ^^^  i^  legalized  those  acts  which  were  tortious 
at  the  time. 

Old  Cases  cited,  Wms.  9th  ed.  p.  220. 

Liability  188.  With  rcspcct  to  the  liability  of  an  executor 

fawfui  ^     d**  son  tort  at  the  suit  of  the  lawful  representative  of  the 
represen-    deceased,  there  are  several  authorities  to  show  that  if 

tati  ve 

the  rightful  executor  or  administrator  bring  an  action 
the  executor  de  son  tort  may  give  in  evidence  and  in 
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mitigation  of  damages  payments  made  by  him  in  the 
rightful  course  of  administration  upon  this  ground  that 
the  payments,  which  are  thus,  as  it  were,  recouped  in 
damages,  were  such  as  the  lawful  executor  or  adminis- 
trator would  have  been  bound  to  make. 

Mountford  v.  Oibson,  4  East.  451. 

184.    This  recouping  in  damages  can  only  be  allow-  Requisites. 
ed  to  the  executor  de  son  tort  in  cases  where  there  are 
suflScient  assets  to  satisfy  all  the  debts  of  the  deceased. 

El%corthy  v.  Sandford,  3  Hurl.  &  C.  330. 

.  1S5.  All  the  lawful  acts  which  an  executor  de  son  What  acts 
tort  doth  are  good.  This  must  be  understood  in  a  case  *^  ^^^^^^^' 
where  payments  are  made  by  one  who  is  proved  to  have 
been  acting  at  the  time  in  the  character  of  executor,  and 
not  of  a  mere  solitary  act  of  wrong  in  the  very  instance 
complained  of  by  one  taking  upon  himself  to  hand  over 
the  goods  of  a  deceased  to  a  creditor. 

Mountford  v.  CHJbson,  ut  sup. 

ISO.   The  act  of  an  executor  de  son  tort  is  good  Act  of 

(executor 

against  the  true  representative  of  a  deceased  only  where  dt  son  tort, 
it  is  lawful,  and  such  an  act  as  the  true  representative 
was  bound  to  perform  in  the  due  course  of  adminis- 
tration. 

Buckley  v.  Barber,  6  Exch.  164- 

See  McDade  v.  Dafoe,  15  U.  C.  R.  386  ;    Bain  v.  Mclntyre,  17 
U.  C.  C.  P.  600. 
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CHAPTEK  VIII. 

PROBATE. 

EflFeotof  187.  A  probate  is  merely  operative  as  an  au then ti- 

tion  of  pro- rated  evidence,  and  not  at  all  as  the  foundation  of  the 
admiSis-    ^^^^ciitor's  title,  foF  he  derives  all  his  interest  from  the 
tration.      will  itself,  and  the  property  of  the  deceased  vests  in  him 
from  the  moment  of  the  testator's  death.    Therefore  the 
probate  is  said  to  have  relation  to  the  time  of  the  testa- 
tor's death. 

Ingle  v.  Richards,  28  Beav.  366. 

Extent  of  188.   Equity  considers  an  executor  as  trustee  for 

oFprobate.  the  legatees  in  respect  to  their  legacies,  and  in  certain 
cases  as  trustee  for  the  next  of  kin  of  the  undisposed  of 
surplus,  and  as  all  trusts  are  the  peculiar  objects  of 
equitable  cognizance,  the  High  Court  of  Justice  will 
wiwidered  ^*^^P^^  ^^^  executor  to  perform  these  his  testamentary 
atnwtee.  trusts  wlth  propriety.  Therefore,  while  the  seal  of  the 
Court  of  Probate  is  conclusive  evidence  of  the  factum  of 
a  will,  the  High  Court  of  Justice  has  an  equitable  juris- 
diction of  construing  the  will  in  order  to  enforce  a  proper 
performance  of  the  trusts  of  the  executor. 

Matters  180.  It  is  a  legal  consequence  of  the  exclusive  juris- 

ctmciusive- diction  of  the  Court  of  Probate  in  deciding  on  the  validity 
ly  proved.  ^£  ^iHg  of  personalty  and  granting  administration,  that 
its  sentences  pronounced  in  the  exercise  of  such  exclu- 
sive jurisdiction  should  be  conclusive  evidence  of  the 
right  directly  determined.  Hence,  a  probate  even  in 
common  form  unrevoked  is  conclusive  both  in  the 
Courts  of  Law  and  Equity  as  to  the  appointment  of 
executor  and  the  validity  and  contents  of  a  will,  and  it 
cannot  be  impeached  by  evidence  even  of  fraud. 
Griffiths  V.  Hamilton,  12  Ves.  307. 
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190.  Therefore,  it  is  not  allowable  to  prove  that  an- 
other person  was  appointed  executor,  or  that  the  testator 
was  insane,  or  that  the  will  of  which  the  probate  was 
granted -was  forged,  for  that  would  be  directly  contrary 
to  the  seal  of  the  Court  in  a  matter  within  its  exclusive 
jurisdiction.  So  the  probate  of  a  will  conclusively  es- 
,  tablishes  in  ail  Courts  that  the  will  was  executed  ac- 
cording to  the  law  of  the   country   where  the  testator 

was  domiciled. 

Whicker  v.  Hume,  7  H.  L.  124. 

191.    Upon  this  principle  it  was  decided  that  pay-  Payment 
ment  of  money  to  an  executor  who  has  obtained  probate  to  a^^^exe- 
,  of  a  forged  will  is  a  discharge  to  the  debtor  of  the  de-  ^^^'^l^.  f^p. 
ceased.  i  < 

Prosser  v.  Wagner,  1  C.  B.  N.  S.  289. 

193.  When  there  is  a  question  whether  particular  Probate  of 
legacies  given  by  a  will  are  cumulative  or  substituted,  it  ments  as 
is  often  determined  by  the  circumstance  of  the  bequest  ^*^^*"°'^* 

I  having  been  given  by  distinct  instruments.    In  such  a 
case  if  the  probate  has  been  granted  as  of  a  will  ana 
codicil,  that  is  conclusive  of  the  fact  of  their  being  dis- 
tinct instruments  though  written  on  the  same  paper. 
BailHe  v.  Duttcrfield.  1  Cox.  392. 

]  93.  The  probate  is  also  conducive  as  to  every  part  of  a  i)equeHt 
the  will  in  respect  to  which  it  has  been  granted.  Though  tyfraiui 
the  Courts  are  bound  to  receive  as  testamentary  a  will  "J*^^'**^*^' 

*^  clarfKl  a 

in  all  its  parts,  which  has  been  proved  in  the  proper  Sur  trust. 
rogate  Court,  yet  they  may  in  certain  cases  affect  with 
a  trust  or  particular  legacy  or  a  residuary  bequest  which 
has  been  obtained  by  fraud.  For  instance,  if  the  drawer 
of  a  will  should  fraudulently  insert  his  own  name  instead 
of  that  of  a  legatee,  he  would  be  considered  in  equity  as 
a  trustee  for  the  real  legatee. 

Marriott  v.  Marriott,  1  Stra.  666;   Allen  v.  McPhcrson,  5 
Beav.  469. 

194.  An  executor  before  he  proves  the  will  in  the  What  acts 
Probate  Court  may  do  almost  all  the  acts  which  are  in-  ^j.  m^^do 

^  cident  to  his  office,  except  only  some  of  those  which  re-  ^^^  p^^* 
late  to  suits.    Thus,  he  may  seize  and  take  into  his  hands 
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any  of  the  testator's  effects,  and  he  may  enler  peaceably 
into  the  house  of  the  heir  for  that  purpose,  and  take 
specialties  and  other  securities  for  the  debts  due  to  the 
deceased.  He  may  pay  or  take  releases  of  debts  due  to 
the  estate,  and  he  may  receive  or  release  debts  which  are 
owing  to  it,  and  distrain  for  rent  due  to  the  testator, 
and  if  before  probate  the  day  occur  for  payment  upon 
bond  made  by  or  to  the  testator,  payment  must  be  made 
by  or  to  the  executor  though  the  will  be  not  proved  upon 
like  penalty  as  if  it  were.  So  he  may  sell,  give  away 
or  otherwise  dispose  at  his  discretion  of  the  goods  and 
chattels  of  the  testator  before  probate;  he  may  assent 
to  or  pay  legacies,  and  he  may  enter  on  the  testator's 
term  of  years.  Although  an  executor  dies  after  any  of 
these  acts  done,  without  proving  the  will,  yet  these  acts 
so  done  stand  firm  and  good. 

See  Wms.  p.  250. 


Probate 
necessary 
to  prove 
appoint- 
ment. 


Payment 
of  pur- 
chase 
monf  y  to 
executor. 


Actions 
may  be 
mamtain- 
ed  before 


105.  Although  an  executor  may,  before  probate, 
by  grant  or  assignment  of  property,  give  a  valid  title 
to  an  assignee  or  legatee,  yet  if  it  is  necessary  to  sup- 
port that  title  by  adducing  it  from  the  assignment  or 
consent,  it  also  becomes  requisite  to  show  the  right  to 
make  assignment  or  give  the  assent,  which  can  onlj  be 
effected  by  producing  the  probate  or  other  evidence  of 
the  admission  of  the  will  in  the  Surrogate  Court.  For 
the  fact  of  a  particular  person  having  been  appointed 
executor  to  another  can  be  proved  by  no  other  means. 

too.  Although  an  executor  can  before  probate 
make  an  assignment  and  give  a  receipt  for  purchase- 
money,  which  are  binding,  yet  a  purchaser  is  not  bound 
to  pay  the  purchase  money  until  probate,  because  till 
the  evidence  of  title  exists  the  executor  cannot  give  a 
complete  indemnity. 

Xeicton  V.  Met.  Ry.  Co.,  1  Dr.  &  Sm.  583. 

lOT.  An  executor  cannot  maintain  actions  before 
probate,  unless  such  as  are  founded  on  his  actual  posses- 
sion, for  in  actions  where  he  sues  in  his  representative 


PKOBATE.  61 

'  character  he  may  be  compelled  by  the  course  of  pleading  probate  if 
to  produce  the  letters  testamentary  at  the  trial  or  in  session, 
some  cases  by  an  application  to  the  Court  at  an  earlier 
stage  of  the  cause.  In  those  actions  where  he  sues  in 
his  individual  capacity,  relying  on  his  constructive  pos- 
session as  executor,  although  he  does  not  describe  him- 
self as  executor  in  his  pleading,  jet,  generally  speaking, 
it  will  be  necessary  for  him  to  prove  himself  executor  at 
the  trial,  which  he  can  only  do  by  showing  the  probate. 
Tarn  v.  Com.  Bank  of  Sydney,  12  Q.  B.  D.  294. 

19S.  In  cases  where  the  executor  has  actually  been  Poesesmon 
possessed  of  the  property  before  it  came  to  the  hands  of  *„^]"tuie. 
the  defendant,  such  possession  is  of  itself  sufficient  with- 
out showing  any  title,  to  establish  a  prima  facie  case, 
either  in  replevin,  trover  or  trespass,  when  the  property 
has  come  to  the  defendant's  hands  or  been  converted  by 
tort,  or  in  debt  or  assumpsit  when  the  defendant  has 
acquired  it  by  a  contract  with  the  executor. 

White  V.  Mullett,  6  Exch.  713.  715. 

lOO.   Although  an  executor  cannot  maintain  actions  Probate 
oefore  probate,  except  upon  his  actual  possession,  yet  •„  cJurse 
he  may  advance  in  them  as  far  as  that  step  where  the^^P"*^®^- 

injjps  may 

production  of  the  probate  becomes  necessary,  and  it  will  be  suffi- 
be  sufficient  if  he  obtains  the  probate  in  time  for  that  *^***"** 
exigency. 

>Ke&&  V.  A(ffciw«,  14  C.  B.  401. 

500.  On  the  other  hand,  if  he  have  elected  to  ad- May  be 
minister  he  may  also,  before  probate,  be  sued  at  law  or  a^rhough 
in  equity  by  the  deceased's  creditors,  whose  rights  shall  probate 
not  be  impeded  by  his  delay,  and  to  whom,  as  executor 

de  jure  or  de  facto,  he  has  made  himself  responsible. 

501.  The  only  person  by  whom  the  testament  can  Executor 
be  proved  is  the  executor  named  in  it,  whom  the  Court  ^^  ^^' 
of  Probate  may,  as  above  stated,  cite  td  the  intent  tof"^**'^^** 

to  prove 

prove  the  testament,  and  take  upon  him  the  execution  will 
thereof,  or  else  refuse  the  same.    This  the  Court  may  do 
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not  only  ex  oflQcio,  but  at  the  instance  of  any  party  having 
an  interest,  which  interest  is  proved  by  the  oath  of  the 
party. 

Will  de-  203.  Where  the  will  is  destroyed  or  concealed  bv 

strovcd  or  * 

suppressed  the  executoF,  if  it  be  proved  plainly,  the  legatee  can 
go  to  the  High  Court  of  Justice  for  a  decree  upon  the 
ground  of  spoliation  or  suppression,  although  the  general 
rule  is  to  cite  the  executor  in  the  Surrogate  Court. 

Person  203.   If  the  executor  has  not  the  will  in  his  posses- 

other  than  '^ 

executor     siou,  but  some  other  person,  then  such  other  person  mav 

'*ii  .'11 

in^posscH-  t)e  compelled  to  exhibit  the  same,  and  it  is  sufficient  to 
^"'ted^    prove  that  he  once  had  it,  for  he  is  still  presumed  to  have 
it,  unless  he  affirms  upon  oath  that  it  is  not  in  his  pos- 
session. 

Nosoiici-  304.   The  lien  of  an  attorney  or  solicitor  does  not 

on  will!"  extend  to  the  original  will  executed  by  his  client,  and  he 
cannot  refuse  the  production  of  it. 

Georges  v.  Georyejs,  18  Ves.  294. 

Disputed  305.  Disputed  wills  ought  to  be  lodged  with  the 

Should  be  Registrar  of  the  Surrogate  Court  for  custody.    Practi- 

lodged  in    fioncrs  have  no  right  to  keep  wills  in  their  possession. 

The  expense  necessary  to  get  a  will  out  of  the  hands  of 

a  party  must  fall  upon  the  person  who  withholds  it. 

Cunningham  v.  Seymour,  2  Phillim.  250. 

If  testator         206.   If  a  testator  be  yet  living,  the  Judge  may  not 

may  not  be  proceed  to  the  proving  of  his  testament  at  the  petition 

only  re'-     t'lther  of  the  executor  or  any  other,  except  at  the  request 

corded.      of  the  testator  himself,  and  at  his  petition  the  testan>ent 

may  be  recorded  and  registered  among  other  wills,  but 

it  is  not  to  be  delivered  forth  under  the  seal  of  the  Court 

with  the  probate,  because  it  is  of  no  force  so  long  as  the 

testator  lives,  who  also  may  revoke  or  alter  the  same  at 

any  time  before  his  death. 

Time  for  207.  The  time  after  the  testator's  death  when  the 

pro  ate.     ^^.jj  .^  ^^  ^^  provcd  is  somewhat  uncertain,  and  left  in 
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i  the  discretion  of  the  Judge,  according  to  the  distance  of 
the  place,  the  weight  of  the  will,  the  quality  of  the  ex- 
ecutors and  legatees,  and  other  circumstances  incident 
thereto. 

20H.  The  production  of  a  testamentary  paper  may 
be  compelled  as  follows: 

26.  (1)  Whether  any  suit  or  other  proceeding  is  or  is  not  pend-  Order  to 
ing   in  the  Court  with  respect  to  any  probate  or  administration,  ri^;»,^fru. 
every  Surrogate  Court  may,  on  motion  or  petition,  or  otherwise  in  ment  pur- 
a  summary  way,  order  any  person  to  produce  and  to  bring  before  portmg  to 
the  registrar  of  tlie  Court,  or  otherwise  as  the  Court  may  direct,  hientary. 
any  paper  or  writing  being  or  purporting  to  be  testamentary,  which 
^    may  be  shown  to  be  in  the  possession  or  under  the  control  of  such 
person. 

(2)  If  it  is  not  shown  that  any  such  paper  or  writing  is  in  the 
possession  or  under  the  control  of  such  person,  but  if  it  appears 
that  there  are  reasonable  grounds  for  believing  that  he  has 
knowledge  of  any  such  paper  or  writing,  the  Court  may  direct 
such  person  to  attend  for  the  purpose  of  being  examined 
in  open  Court,  or  upon  interrogatories  respecting  the  same,  and 
such  person  shall  be  bound  to  answer  such  questions  or  interroga- 
tories, and  if  so  ordered'  to  produce  and  bring  in  such  paper  or  writ- 
ing, and  shall  be  subject  to  the  like  process  of  contempt  in  case  of 
default  in  not  attending,  or  in  not  answering  such  questions  or  in- 
terrogatories, or  not  bringing  in  such  paper  or  writing,  as  he  would 
haye  been  subject  to  in  case  he  had  been  a  party  to  a  suit  in  the 
Court,  and  had  made  such  default;  and  the  costs  of  such  motion, 
petition,  or  other  proceeding,  shall  be  in  the  discretion  of  the  Court. 
R.  S.  O.  1897,  c.  59,  s.  26  (s.  24,  R.  S.  O.  1887,  c.  50). 

200.  A  testament   may  be   proved   in   two   ways,  Two  ways 
either  in  common  form  or  by  form  of  law,  which  latter  wiiE. 
mode  is  also  called  the  solemn  form,  and  sometimes 
proving  per  testes. 

»  SIO.   A  will  is  proved  in  common  form  when  the  Proving 

will  *'  m 

executor  presents  it  before  the  Judge,  and  in  the  absence  common 
of  and  without  citing  the  parties  interested,  produces ^o^m" 
witnesses  to  prove  the  same,  who,  testifying  by  their 
oatbs  that  the  testament  exhibited  is  the  true,  whole  and 
last  will  and  testament  of  the  deceased,  the  Judge  there- 
,  upon,  and  sometimes  upon  less  proof,  annexes  his  pro- 
bate and  seal  thereto. 
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mSde  after  211.  With  respect  to  wills  made  on  and  after  the 
i8t  Janu-  1st  January,  1874,  if  a  will  be  perfect  on  the  face  of  it, 
ifatteeta-  and  there  is  an  attestation  clause  reciting  that  the 
**^"  *^*"^  solemnities  required  by  the  Wills  Act  have  been  com- 
plied with,  probate  in  common  form  may  be  obtained 
upon  the  oath  of  the  executor  alone. 

If  no  at-  212.  But  if  there  is  no  attestation  clause,  or  if  there 

clause.  is  a  clause  which  does  not  state  the  performance  of  all 
the  prescribed  solemnities,  an  affidavit  is  required  from 
one  of  the  subscribing  witnesses  by  which  it  must  appear 
that  the  will  was  executed  in  compliance  with  the  sta- 
tute. But  this  requisite  may  be  dispensed  with  if  the 
witnesses,  after  diligent  enquiry,  are  not  forthcoming. 

In  the  goods  of  DicksoUj  6  Notes  of  Cas.  278. 

Probate  of  213.  Where  probate  in  common  form  is  sought  of 
imperfect  an  instrument  which  on  the  face  of  it  is  imperfect,  whe- 

instrument  ,         , 

ther  the  imperfection  consist  of  it  being  incomplete  in 
the  body  of  it  or  merely  in  the  execution,  as  in  the  want 
of  signature  or  by  subscribing  witnesses,  as  where  there 
is  an  attestation  clause,  two  things  are  required  by  the 
Court  before  probate  will  be  allowed,  first,  there  most 
be  affidavits  stating  facts  which,  if  established  in  solemn 
form  of  law,  that  is  by  statements  of  claim  and  defence, 
would  sustain  the  instrument  as  a  will  in  case  it  were 
disputed,  and,  second,  there  must  be  consent  implied  or 
expressed  from  all  parties  interested. 

Proof  of  214.    When  a  will  is  to  be  proved  in  solemn  form 

solemn      ^^  ^®  requisite  that  such  persons  as  have  interest,  that  is 
form.         to  say,  the  widow  and  next  of  kin  of  the  deceased,  to 
whom  the  administration  of  his  goods  ought  to  be  com- 
mitted if  he  dies  intestate,  should  be  cited  to  be  present 
at  the  probation  and  approbation  of  the  testament. 

Wms.  p.  275. 

Difference         21 5.   The  difference  between  the  common  form  and 

Detween 

common  the  solcmu  form  with  respect  to  citing  the  parties  inter- 
^lemn*"*^  ested,  works  this  diversity  of  effect,  namely,  that  the  ex- 
form,         eeutor  of  a  will  proved  in  common  form  may  at  any  time 
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within  thirty  years  be  compelled  by  a  person  having  an 
interest  to  prove  it  per  testes  in  solemn  form.  So  that 
if  the  witness  be  dead  in  the  meantime,  it  may  endanger 
the  whole  testament.  Whereas  a  testament  being  proved 
in  solemn  form  of  law  the  executor  is  not  to  be  compelled 
to  prove  the  same  any  more,  and  although  all  the  wit- 
nesses afterwards  be  dead,  the  testament  still  retains 
its  full  force. 

316.  Therefore,  not  only  are  wills  proved  in  solemn  Executor 
form*  at  the  instance  of  persons  who  desire  to  invalidate  wufin'^^^ 
them,  but  the  executor  himself  may,  and  sometimes  does,  j?^^" 
for  greater  security  propound  and  prove  the  will  in  the 
first  instance  per  testes  of  himself,  citing  the  next  of 
kin,  and  all  others  pretending  interest  in  general,  to  see 
proceedings  which,  being  done,  the  will  shall  not  after- 
wards be  set  aside,  (provided  there  be  no  irregularity  in 
the  process)  when  the  witnesses  are  dead. 

Lister  v.  Smith,  3  Sw.  &  Tr.  53. 

1317.  Where  it  appears  from  the  affidavits  the  attes-  Where  it 
tation  clause  being  imperfect,  that  the  will  was  not  pro-  thlT  wni 
perly  attested  by  the  witnesses  under  the  statute,  the^^*^"^*^ 
Court  cannot  decree  administration  to  pass  to  the  effects  attested. 
of  the  deceased  as  dead  intestate;  all  that  the  Court  will 
do  in  such  cases  is  to  reject  the  prayer  for  probate,  leav- 
ing the  parties  to  take  out  administration,  if  they  think 
proper,  as  though  the  Court  declines  to  grant  probate, 
the  will  may  be  propounded  and  established. 

In  the  goods  of  Ayling,  1  Curt.  013. 

SI  8.  If  a  will  dated  after  the  1st  January,  1874,  Unattest- 
has  upon  the  face  of  it  any  unattested  obliteration,  in-  ation,  etc. 
terlineation  or  alteration,  an  affidavit  is  required  show- 
ing whether  they  were  made  before  or  after  the  execu- 
tion of  the  will. 

*  A  will  is  proved  in  common  form  when  the  executor  presents  it 
before  the  Judge,  and  in  the  absence  and  without  citing  the  parties 
interested,  produces  witnesses  to  prove  the  same  and  testifying  by 
their  oaths  that  the  testament  exhibited  is  the  true,  whole  and  last 
wiU  and  testament  of  the  deceased,  the  Judge  thereupon,  and  some- 
times npon  less  proof,  does  annex  his  probate  and  seal  thereto. 

K.B.A. — 6 


66 


EXECUTORS   AND   ADMINISTHATOIIS. 


Probate  of         SIO.  Where  alterations  are  satisfactorily  shown  to 

will  issued  ^ 

as  altered  have  been  made  before  the  execution,  it  is  usual  to  en- 
tor.  gross  the  probate  copy  of  the  will  fair,   inserting  the 

words  interlined  in  their  proper  places,  and  omitting 
words  struck  through  or  obliterated.  But  in  cases 
where  the  construction  of  the  will  may  be  affected  by 
the  appearance  of  the  original  paper,  the  Court  will  order 
the  probate  to  pass  in  fac  simile.  A  fac  simile  probate 
of  a  will  is  conclusive  in  the  High  Court,  that  the  will 
was  in  that  state,  that  is,  that  the  testator  duly  executed 
it  with  the  alterations  or  cancellations  upon  it. 

Qann  v.  Gregory,  3  DeG.  M.  &  G.  777. 

of^^te.'  !220.  It  is  only  under  special   circumstances  that 

costs  are  to  be  directed  to  be  paid  out  of  a  testator  s 
estate.     The  rules  are  laid  down  as  follows: 

If  the  cause  of  litigation  takes  its  origin  in  the  fault 
of  the  testator  or  those  interested  in  the  residue, 
costs  may  be  properly  paid  out  of  the  estate.  2nd.  If 
there  be  sufficient  and  probable  ground  looking  to  the 
knowledge  and  means  of  knowledge  of  the  opposing 
party  to  question  either  the  execution  of  the  will  or  the 
capacity  of  the  testator,  or  to  put  forward  a  charge  of 
undue  influence  or  fraud,  the  losing  party  may  properly 
be  relieved  from  the  costs  of  his  successful  opponent. 

Mitchell  V.  Gard,  3  Sw.  &  Tr.  275. 


Partial 
probate. 


Probate 
cannot  be 
altered. 


221.  A  will  may  be  in  part  admitted  to  probate 
and  in  part  refused.  Thus,  if  the  Court  is  satisfied  that 
a  particular  clause  has  been  inserted  in  a  will  by  fraod, 
without  the  knowledge  of  the  testator  in  his  lifetime, 
or  by  forgery  after  his  death,  or  if  he  has  been  induced 
by  fraud  to  make  it  a  part  of  his  will  probate  will  be 
granted  of  the  instrument  with  the  reservation  of  that 
clause. 

Allen  V.  McPheraon,  1  H.  L.  191. 

222.  The  Court  has  under  no  circumstances  power 
to  make  any  alterations  in  papers  of  which  probate  has 
been  granted. 
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323.  If  a  testament  is  made  in  writing  and  is  Lost  will. 
afterwards  lost  by  some  casualty,  and  there  be  two  unex- 
ceptionable witnesses  who  did  see  and  read  the  testa- 
ment written,  and  who  remember  its  contents,  these  two 
witnesses  so  deposing  to  the  tenor  of  the  will  are  suffici- 
ent for  the  proving  thereof  in  form  of  law.  In  such 
cases  the  Court  will  grant  probate  of  the  will  as  con- 
tained in  the  depositions  of  the  witnesses. 

Trevelyan  v.  Trevelyan,  1  Phillim.  154. 

224.  Probate  of  a  will  cannot  be  granted  to  an  ex-  if  codicil 
ccutor  while  a  contest  subsists  about  the  validity  of  a[fonn^' 
codicil,  for  that  being  undetermined  it  does  not  appear  p??^^ 
what  is  the  will,  and  the  executor  cannot  take  the  com- 
mon oath. 

See  In  the  goods  of  Roharts,  L  R.  3  P.  &  D.  110. 


When  a  will  is  proved  the  original  is  deposited  Probate, 
in  the  registry,  and  a  copy  is  made  out  under  the  seal  of 
the  Court  and  delivered  to  the  executor,  together  with 
a  certificate  of  its  having  been  proved,  and  such  copy  and 
certificate  are  usually  styled  the  probate. 

See  Sproule  v.  Wataotiy  23  A.  R.  692,  Book  v.  Book,  15  O. 
R.  119. 

226.  If  a  will  be  in  a  foreign  language  the  probate  Foreign 
is  granted   of   a   translation   of  the  same  by  a  notary  ^*"^**^*** 
public.    But  other  Courts  are  not  bound  by  it,  and  may 
themselves  correct  any  inaccuracy  in  it. 

Wms.  9th  Ed.  p.  325. 


Where  the  probate  is  lost  the  Court  merely  Lost  pro- 
grants  an  exemplification  of  the  probate  from  its  own  ^'^' 
record,  and  the  exemplification  is  evidence  of  the  will 
having  been  proved. 


The  probate  may  be  revoked  either  on  suit  by  Revoca- 
citation;    for  instance,  where  the  executor  after  pr^of  p^^J^^^ 
in  common  form  is  cited  to  prove  the  will  in  solemn  form, 
or  even  after  proof  in  solemn  form  where  the  probate 
is  shown  to  have  been  obtained  by  fraud,  or  the  will  of 
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which  it  has  been  granted  is  proved  to  have  been  revoked 
or  a  later  will  made,  or  on  appeal  to  a  higher  tribunal. 

ftft9.  The   following    statutory    provisions    should 
here  be  noted  : 

Where  a  54.  Where  proceedings  are  taken  under  this  Act  for  proving  a 

^^^   .  will  In  solemn  form,  op  for  revoking  the  probate  of  a  will  on  the 

reiS^  ^tete  Kro"ii<i  o'  the  invalidity  thereof,  or  where  in  any  other  contentious 

is  proved     cause  or  matter  under  this  Act  the  validity  of  a  will  is  disputed. 

in  aolemn    ^jnless  the  will  affects  only  personal  estate,  the  heir  or  heirs   at 

form  or  18    ,  ,  ,  ,  , 

the  subject  law,  devisees  or  other  persons  having  or  pretending  to  have  any 

of  con-  interest  in  the  real  estate  affected  by  the  will,  may,  subject  to  the 
proceed-  provisions  of  this  Act  and  to  the  rules  and  orders  relating  to  Sor- 
ing the  rogate  Courts  heretofore  in  force,  or  hereafter  to  be  made  under 
Kb*^  this  Act,  be  cited  to  see  proceedings  or  be  otherwise  summoned  hi 
cited.  1>^^®  manner  as  the  next  of  kin  or  others  having  or  pretending  in- 

terest in  the  personal  estate  affected  by  a  will  should  be  cited  or 
summoned,  and  may  be  permitted  to  become  parties,  subject  to 
such  rules  and  orders  and  to  the  discretion  of  the  Court;  but 
nothing  herein  contained  shall  make  it  necessary  to  cite  the  heirs 
at  law,  or  other  person  having  or  pretending  interest  in  the  real 
estate  of  a  deceased  person,  unless  the  Court,  with  reference  to  the 
circumstances  of  the  case,  directs  the  same  to  be  done.  R.  S.  O. 
1897,  c.  59,  s.  54  (s.  51,  R.  S.  O.  1887,  c.  50). 


CO-EXECUTORS.  69 


CHAPTER  IX. 


CO-EXECUTORS. 

230.  Co-executors,  however  numerous,  are  regarded  Co-«xeout- 
in  Jaw  as  an  individual  person,  and  therefore  the  acts  regarded . 
of  any  one  of  them  in  respect  of  the  administration  of 
the  effects  are  deemed  to  be  the  acts  of  all ;  for  they  all 
have  a  joint  and  entire  authority  over  the  whole  property. 
Hence  a  release  of  a  debt  by  one  of  several  executors  is 
valid,  and  shall  bind  the  rest.  So,  one  of  several  execu- 
tors may  settle  an  account  with  a  person  accountable 
to  the  estate,  and  in  the  absence  of  fraud  the  settlement 
will  be  binding  on  the  others  though  dissenting.  So  a 
grant  or  surrender  of  the  term  by  one  executor  shall  be 
equally  available;  the  attornment  of  one  shall  be  the 
attornment  of  the  oither.  And  the  sale  or  gift  by  one  of 
several  executors  of  the  goods  and  chattels  of  the  de- 
ceased is  the  sale  and  gift  of  them  all. 

Wms.  p.  816. 

281-   An  assent  to  a  legacy  by  one  of  several  execu-  Assent  to 
tors  is  sufficient.    So  if  one  of  several  executors  De  a  by^^ 
legatee,  his  single  assent  to  his  own  legacy  will  vest  the  executor 

1   1     ^-+1     •     I.-  1*  sufficient. 

complete  title  in  himself. 

Wms.  old  authorities,  p.  819. 


The  act  o.f  one  in  taking  possession  of  theone 
testator's  effects,  real  or  personal,  cannot  create  a  new  ^Sng**^ 
liability  and  impose  a  charge  on  the  other  personally  po«»e«8»«n 
and  in  his  own  individual  character  which,  without  such  chattel. 
an  Act,  would  never  have  existed.     Therefore,  if  one 
executor  takes  possession  of  and  uses  a  personal  chattel, 
the  other  is  not  liable  to  the  creditors  for  such  an  act  of 
his  co-executor. 

Mortgage  by  one  to  the  other.    Beatty  v.  Shaw,  13  O.  R. 
21.     Liability.     Archer  v.  Severn,  13  O.   R.  316;  Re 
CfrtMCter,  10  O.  R.  159;  MoOarter  v.  McOarter,  7  O.  R- 
243;  Re  Kirkpatriolc,  3  O.  R.  361. 
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Interest  of         11233.   If  there  be  several  executors  or  adininistra- 

oo- 

executors.  tors,  they  are  regarded  in  the  light  of  an  individual  per- 
son. They  have  a  joint  and  entire  interest  in  the  effects 
of  the  testator  or  intestate,  including  chattels  real,  which 
is  incapable  of  being  divided,  and  in  case  of  death  such 
interest  shall  vest  to  the  survivor,  without  any  new 
grant  by  the  Surrogate  Court.  Consequently,  if  one  of 
two  executors  or  administrators  grant  or  release  his  in- 
terest in  the  testator's  or  intestate's  estate  to  the  other 
nothing  shall  pass,  because  each  was  possessed  of  the 
whole  before.  So,  if  one  of  several  executors  release 
but  his  part  of  the  debt,  it  has  been  held  that  the  whole 
is  discharged. 

Heath  v.  Chilton,  12  M.  &  W.  632. 

Effect  of  ftS4.  Since  several  executors  have  a  joint  and  eii- 

DOB8e881011 

byone.  lire  interest  in  all  the  goods  of  their  testator,  including 
chattels  real,  it  follows  that  the  act  of  one  in  possessing 
himself  of  the  effects,  is  the  act  of  the  others,  so  as  to 
entitle  them  to  a  joint  interest  in  possession  and  a  joint 
right  of  action  if  they  are  afterwards  taken  away. 

Xation  v.  Toza;  1  Cr.  Mees.  &  K.  174. 

Deutii  .»f  ftSS.   If  one  of  several    executors   dies    before  the 

several       joint  interest  in  the  residue  is  severed,  where  the  execu- 

executors.  ^^pg  ^^^  entitled  to  such  residue  the  share  of  the  executor 

dying  will  survive   to   his   common    executors,  and  the 

executors  of  his  own  executors  or  administrators. 

Of  one  of  236.   One  of  several  administrators  stands  on  the 

several 

adminit*-  samc  grouud  and  foundation  with  one  of  several  execn- 
tors. 

Stanley  v.  Bernes,  1  Hagg.  222. 


trators. 


Survival  ftX7,  The  power  of  an  executor  is  not  determined 

powers.  ^^  ^^^  death  of  his  co-executor,  but  survives  to  him. 

And  so,  likewise,  if  administration  has  been  granted  to 

two  and  one  dies,  the  other  will  be  sole  administrator 

and  all  the  power  of  the  oflSce  will  survive  to  him. 

Hudson  V.  Hudson,  Cas.  temp.  Talb.  127. 
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238.  The  ordinary  functions  incident  to  the  office  One  of 
of  executor  may  be  exercised  by  one  of  several  appointed  may  act. 
executors,  although  the  others  renounce:  but  at  common 
law  where  a  power  was  given  to  executors  to  sell  land, 
and  one  of  them  refused  the  trust,  it  was  clear  that  th<» 
others  could  not  sell,  but  the  Statute  21  Hen.  VIII.  cap.4, 
provides  that  where  lands  are  willed  to  be  sold  by  execu- 
tors and  part  of  them  refuse  to  be  executors  and  to  ac- 
cept the  administration  of  the  will,  all  sales  by  the  execu- 
tors that  accept  the  administration  shall  be  as  valid  as 
if  all  the  executors  had  joined.* 

^880.   If  one  of  two  executors  dies  the  office  sur-  Naked 
vives  to  his  co-executor.     A  naked  authority  given  to*"^^^^^ 
several  cannot  survive.    Therefore  if  a  man  devises  his  survive. 
lands  to  A.  for  life,  and  that  after  his  decease  the  estate 
shall  be  sold  by  the  executors,  naming  them  as  B.  and 
C,  his  executors,  or  by  B.  and  C,  who  are  not  named 
executors;  in  that  case  if  one  of  them  die  during  the  life 
of  A.  the  other  cannot  sell,  because  the  words  of  the  tes- 
tator would  not  be  satisfied. 

Co.  Ht.  113o. 

J1S40.    If  there  are  several  executors  appointed  by  Must  join 
the  will  they  must  all   join   in  bringing   actions,    even  ^"  *°**^"^ 
though  some  of  them  be  infants,  or  have  not  proved  the 
will. 

241.    Where  there  are  several  executors  they  may  Lease  to 
agree  that  one  of  them  shall  hold  the  land  devised  to*^"®   ^ 
them  in  trust  at  a  fixed  rent,  and  if  the  rent  falls  into 
arrears  he  may  be  distrained  upon  in  respect  of  it. 

Cowper  V.  Fletcher,  34  L.  J.  (N.  S.)  Q.  B.  187. 


!.  In  this  connection,  it  may  be  well  to  call 
attention  here  to  the  following  section  (3)  of  the  Trustee 
Act,  R.  S.  O.  1897,  chapter  129.  The  section  will  come 
again  under  consideration  in  dealing  with  the  liabilities 
of  Executors. 

♦  The  special  powers  of  sale  conferred  upon  executors  by  R.  S.  O., 
1897,  c.  129,  The  Trustee  Act,  may  be  exercised  by  a  surriving 
executor. 
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EvOTj;  3.  Every  deed,  will,  or  other  documeot,  creatiug  &  trnst,  «itbcr 

expressly  or  by  implicAtion,  HhaJI,   without   prejudice  to  the  clausw 

EWtaklly   coDtaiued   thereJD,   be  deemed   to   contain   a   clause  in   the 

deemed  to  words,  or  to  the  effect  following,  that  is  to  say:—"  That  the  trustees 

SauBe"ot    "•■  trustee,  for  the  time  being,  of  the  said  deed,  will  or  other  ioatrn- 

the  ment,  shall  be  respectiTely  chargeable  ouly  for  such  moneys,  stoclv. 

t^^reim-^  funds  and  securities  as  they  shall  respectively  actually  reoeive,  not- 

biiTsemeat  witbstandintc  their  respectively  signing  any  receipt  for  the  sake  of 

of  ihe  conformity,  aud  Bhall  lie  answerable  and  atoountible  only  for  thrfr 

Imp  Act,    °""  '"''^'  receipts,   neglects  or  defaults,  and  not  tor  those  of  each 

22-23  V.      other,  nor  for  any  banker,  broker,  or  other  person  with  whom  any 

c  3S  8.  31.  (rust  moneys  or  scfuriliea  may  be  deposited,  nor  for  the  inanfflciency 

or  deficiency  o(  any  stocks,   funds  or  securities,   nor  for  any  other 

loss,  unless  the  same  shall   happen    through  their  own  wilfol  default 

respectively;  and  also  Ihat  it  shall  be  lawful  tor  the  trustees  or  tron- 

tee  for  the  lime  being,  of  Ibe  said  deed,  will,  or  other  instrumeDt,  to 

reimburse  themselves  or  himself,  or  psy  or  discharge  out  of  the  trust 

premises  all  expenses  incurred  in  or  about  the  execution  of  the  trasta 

or  powers  of  the  said  deed,  will  or  other  instrument. "    K.  S.  O.  1887, 

c   JIO.  8.  ■>, 
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CHAPTER   X. 

APPLICATION    IN    CASES    WHERE    SUCCESSION 

DUTIES  ARE  PAYABLE. 

JS848.  In  certain  cases,  which  will  be  stated  in  a  sub-  Security 
sequent  part  of  this  book,  Succession   Duties  are   ve-^^ 
quired  by  the  Crown  to  be  paid  for  the  purposes  of  the  »"ocewioii 
Province.     In  such  cases,  information  is  required  and  payable, 
security  taken   from    Executors   and  Administrators  as 
directed  by  the  following  sections  of  the  Ontario  Succes- 
sion Duties  Act.    R.  S.  O.  1897,  chapter  24. 

5.  (1)  An  executor  or  administrator  applying  for  letters  probate.  Executors 
or  letters  of  administration,  to  the  estate  of  a  deceased  person,  shall,  ?*<^-  to  file 
before  the  issue  of  letters  probate  or  administration  to  him,  make  ^^j  bonds 
and  file  with  the  Surrogate  Registrar  a  full,  true,  and  correct  state- for 
ment  under  oath  shewing:  STduty*' 

(a)  A  fuU  itemized  inventory  of  all  the  property  of  the- 
deeeased  person,  and  the  market  value  thereof,  and 

(b)  The  several  persons  to  whom  the  same  will  pass 
under  the  will  or  intestacy,  and  the  degree  of  relationship,  if 
any,  in  which  they  stand  to  the  deceased; 

and  the  executor  or  administrator  shall  before  the  issue  of  letters 
probate,  or  letters  of  administration,  deliver  to  the  Surrogate 
Registrar  a  bond  in  a  penal  sum  equal  to  ten  per  centum  of  the 
sworn  value  of  the  property  of  the  deceased  person  liable,  or  which 
may  become  liable,  to  succession  duty,  executed  by  himself  and  two 
sureties,  to  be  approved  by  the  Registrar,  conditioned  for  the  due 
payment  to  Her  Majesty  of  any  duty  to  which  the  property  coming 
to  the  hands  of  such  executor  or  administrator  of  the  deceased  may 
be  found  liable.    Ont.  Stats.,  1892,  c.  6,  s.  5  (1);  ditto,  1896.  c.  5,  s.  8. 

(2)  This  section  sh  ill  not  apply  to  estates  in  respect  of  which  no 
succession  duty  is  payable.    Ont.  Stats.,  1892,  c.  6,  s.  5  (2). 
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Every;  3.  Every  deed,  will,  or  other  document,  creating  a  trust,  either 

trust  m-  expressly  or  by  implication,  shall,  without  prejudice  to  the  clauses 
to  be  actually   contained   therein,   be  deemed  to  contain  a   clause  in   the 

deemed  to  words,  or  to  the  effect  following,  that  is  to  say:—"  That  the  trustees 
clause  for  ^^  trustee,  for  the  time  being,  of  the  said  deed,  will  or  other  instru- 
the  ment,  shall  be  respectively  chargeable  only  for  such  moneys,  stocks, 

and^re?m^  funds  and  securities  as  they  shall  respectively  actually  receive,  not- 
bursement  withstanding  their  respectively  signing  any  receipt  for  the  sake  of 
of  the  conformity,  and  shall  be  answerable  and  accountable  only  for  their 

Imp.  Act,  ^^^  Ads,  receipts,  neglects  or  defaults,  and  not  for  those  of  each 
22-23  V.  other,  nor  for  any  banker,  broker,  or  other  person  with  whom  any 
c  So  8.  .51.  trust  moneys  or  securities  may  be  deposited,  nor  for  the  insufficiency 
or  deficiency  of  any  stocks,  funds  or  securities,  nor  for  any  other 
loss,  unless  the  same  shall  happen  through  their  own  wilful  default 
respectively;  and  also  that  it  shall  be  lawful  for  the  trustees  or  trus- 
tee for  the  time  being,  of  the  said  deed,  will,  or  other  instrument,  to 
reimburse  themselves  or  himself,  or  pay  or  discharge  out  of  the  trust 
premises  all  expenses  incurred  in  or  about  the  execution  of  the  trusts 
or  powers  of  the  said  deed,  will  or  other  instrument."  R.  S.  O.  1887, 
c   110.  8.  2. 
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CHAPTER   X. 

APPLICATION    IN    CASES    WHERE    SUCCESSION 

DUTIES  ARE  PAYABLE. 

^48.  In  certain  cases,  which  will  be  stated  in  a  sub- Security 
sequent  part  of  this  book,  Succession  Duties  are   re-^^^^ 
quired  by  the  Crown  to  be  paid  for  the  purposes  of  the^oce®*^^" 
Province.     In  such   cases,  information  is  required  and  payable. 
security  taken   from    Executors  and  Administrators  as 
directed  by  the  following  sections  of  the  Ontario  Succes- 
sion Duties  Act.    R.  S.  O.  1897,  chapter  24. 

5.  (1)  An  executor  or  administrator  applying  for  letters  probate.  Executors 
or  letters  of  administration,  to  the  estate  of  a  deceased  person,  shall,  ®*<^-  to  file 
before  the  issue  of  letters  probate  or  administration  to  him,  make  ^^^^f ^n'Jg 
and  file  with  the  Surrogate  Registrar  a  full,  true,  and  correct  state- for 
ment  under  oath  shewing:  STduT "^^^ 

(a)  A  full  itemized  inventory  of  all  the  property  of  the* 
deceased  person,  and  the  market  value  thereof,  and 

ib)  The  several  persons  to  whom  the  same  will  pass 
under  the  will  or  intcEtacy,  and  the  degree  of  relationship,  if 
any,  in  which  they  stand  to  tJie  deceased ; 

and  the  executor  or  administrator  shall  before  the  issue  of  letters 
probate,  or  letters  of  administration,  deliver  to  the  Surrogate 
Registrar  a  bond  in  a  penal  sum  equal  to  ten  per  centum  of  the 
sworn  value  of  the  property  of  the  deceased  person  liable,  or  which 
may  become  liable,  to  succession  duty,  executed  by  himself  and  two 
sureties,  to  be  approved  by  the  Registrar,  conditioned  for  the  due 
payment  to  Her  Majesty  of  any  duty  to  which  the  property  coming 
to  the  hands  of  such  executor  or  administrator  of  the  deceased  may 
be  found  liable.    Ont.  Stats.,  1892,  c.  6,  s.  5  (1);  ditto,  1896.  c.  5,  s.  8. 

(2)  This  section  shill  not  apply  to  estates  in  respect  of  which  no 
succession  duty  is  payable.    Ont.  Stats.,  1892,  c.  6,  s.  5  (2). 
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Every  3.  Every  deed,  will,  or  other  document,  creating  a  trust,  either 

trust  in-      expressly  or  by  implication,  shall,  without  prejudice  to  the   clauses 

to  be  actually   contained  therein,   be  deemed  to  contain  a   clause  in   the 

deemed  to  words,  or  to  the  effect  following,  that  is  to  say:—**  That  the  trustees 

Sause  for    ^^  trustee,  for  the  time  being,  of  the  said  deed,  will  or  other  instm- 

the  ment,  shall  be  respectively  chargeable  only  for  such  moneys,  stocks, 

indemnity  f^nds  and  securities  as  they  shall  respectively  actually  receive,  not- 
anct  reun-  , 

buraement  withstanding  their  respectively  signing  any  receipt  for  the  sake  of 

of  ihe  conformity,  and  shall  be  answerable  and  accountable  only  for  their 

Imp.  Act  ^^°  acts,  receipts,  neglects  or  defaults,  and  not  for  those  of  each 
22-23  V.  other,  nor  for  any  banker,  broker,  or  other  person  with  whom  any 
c.  35  8.  t$l.  trust  moneys  or  securities  may  be  deposited,  nor  for  the  insufficiency 
or  deficiency  of  any  stocks,  funds  or  securities,  nor  for  any  other 
loss,  unless  the  same  shall  happen  through  their  own  wilful  default 
respectively;  and  also  that  it  shall  be  lawful  for  the  trustees  or  trus- 
tee for  the  time  being,  of  Ihe  said  deed,  will,  or  other  instrument,  to 
reimburse  themselves  or  himself,  or  pay  or  discharge  out  of  the  trust 
premises  all  expenses  incurred  in  or  about  the  execution  of  the  trusts 
or  powers  of  the  said  deed,  will  or  other  instrument."  R.  S.  O.  1887, 
c.  110.  s.  2, 
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CHAPTER   X. 

APPLICATION    IN    CASES    WHERE    SUCCESSION 

DUTIES  ARE  PAYABLE. 

^48.  In  certain  cases,  which  will  be  stated  in  a  sub- Security 
sequent  part  of  this  book,  Succession  Duties  are   re-^en*^^ 
quired  by  the  Crown  to  be  paid  for  the  purposes  of  the^^^cewion 
rrovmce.     In  such  cases,  information  is  required  and  payable, 
security  taken   from    Executors   and  Administrators  as 
directed  by  the  following  sections  of  the  Ontario  Succes- 
sion Duties  Act.    R.  S.  O.  1897,  chapter  24. 

5.  (1)  An  executor  or  administrator  applying  for  letters  probate,  Exeoutoni 
or  letters  of  administration,  to  the  estate  of  a  deceased  person,  shall,  ?*<^'  to  file 
before  the  issue  of  letters  probate  or  administration  to  him,  make^^jf^n^g 
and  file  with  the  Surrogate  Registrar  a  full,  true,  and  correct  state- for 
ment  under  oath  shewing:  ^dut^^ 

(a)  A  full  itemized  inventory  of  all  the  property  of  the* 
deceased  person,  and  the  market  value  thereof,  and 

ib)  The  several  persons  to  whom  the  same  will  pass 
under  the  will  or  intestacy,  and  the  degree  of  relationship,  if 
any,  in  which  they  stand  to  the  deceased; 

and  the  executor  or  administrator  shall  before  the  issue  of  letters 
probate,  or  letters  of  administration,  deliver  to  the  Surrogate 
Registrar  a  bond  in  a  penal  sum  equal  to  ten  per  centum  of  the 
sworn  value  of  the  property  of  the  deceased  person  liable,  or  which 
may  become  liable,  to  succession  duty,  executed  by  himself  and  two 
sureties,  to  be  approved  by  the  Registrar,  conditioned  for  the  due 
payment  to  Her  Majesty  of  any  duty  to  which  the  property  coming 
to  the  hands  of  such  executor  or  administrator  of  the  deceased  may 
be  found  liable.    Ont.  Stats.,  1892,  c.  6,  s.  5  (1);  ditto,  1896,  c.  5,  s.  8. 

(2)  This  section  shill  not  apply  to  estates  in  respect  of  which  no 
succession  duty  is  payable.    Ont.  Stats.,  1892,  c.  6,  s.  5  (2). 
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CHAPTER  XI. 

ERRONEOUS  PRESUMPTION  OF  DEATH. 

Cases  244.   In  cases  where  death  has  beeu  presumed,  and 

death  has  it  afterwiirds  appears  that  the  presumption  was  erron- 
^neouaiy  ^^"^^  persoiis  who  have  acted  as  Executors  or  Adminis- 
presumed.  tratoFs  are  protected  by  the  following  section  of  R.  S.  O. 
1897,  c.  131. 

Protection         1.  Where  any  one  has  been  or  is  hereafter  appointed,  by  a  Court 

of  persons   having  jurisdiction  in  that  behalf,  administrator  of  the  estate  of  any 

actinflT  as 

executors    Person  who  on  account  of  absence  for  seven  years,  or  for  any  other 

and  ad-  reason,  has  been  presumed  to  be  dead,  or  where  probate  of  a  will 
ors^to  ^  '  ^^^^  ^y  ^^y  such  person  has  been  or  shall  be  granted  by  such  Court, 
persons       all  acts  done  under  the  authority  of  such  appointment  or  probate, 

supposed  shall,  notwithstanding  it  may  thereafter  appear  that  the  presunip- 
to  be  , 

deceased,     tion  of  death  was  erroneous,  be  as  valid  and  effectual  as  such  acts 

would    have    been    had    such    person    been    dead;    but    the    person 

erroneously  presumed  to  be  dead,  shall,  subject  to  the  provisions  of 

sections  3  and  4,  have  the  right  to  recover  from  the  person  acting  as 

executor  or  administrator  any  part  of  the  estate  remaining  in  his 

hands  undistributed,  and  no  more;  and  shall,  subject  to  the  provisions 

of  the  Statutes  of  Limitations,  be  entitled  to  recover  from  any  one 

who  received  any  portion  of  his  estate  as  one  of  his  next  of  kin,  or 

as  a  devisee,  legatee   or    heir,  or    as    the    husband  or  wife  of  such 

person,  the  portion   so  received,   or  the  value  thereof.     Ont.    Acts, 

1890,  c.  29.  s.  1. 

Errone-  245.   In  cases  where  an  administration  has  beei> 

s^^^^osed   ^^^'^^^^  ^^  some  erroneous  supposition  of  intestacy  of  the 

intestacy    deceased,  or  on  the  discovery  of  a  later  will  than  that  of 

eryoHater  which  probate  was  granted,  or  of  some  other  cause  for 

^**'-  issuing  a  substituted  probate,  the  following  provisions 

are  made  for  the  confirmation  of  acts  done  under  ihv 

superseded  probate  or  administration,  and  for  the  better 

protection  of  all  parties  concerned.     (Section  2,  same 

Act).    Compare  also  paragraph  152,  supra,  and  sections 

63  and  64  of  Surrogate  Act  there  set  out. 
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2.  Where  a  will  is  admitted  to  probate,  or  a  grant  of  admiuis- Protection 

tration  is  made  with  will  annezedt  or  on  account  of  supposed  intes- ^  P^"**"*' 

represen- 

tacy,  by  a  Court  having  jurisdiction  in  that  behalf,  all  acts  donetatives 
under  the  authority  of  such  will  or  grant  of  administration  shall, *ctingon 
uotwithstffuding  it   may   afterwards  appear  that   the  deceased  hadj^^^^^ 
left  a  will,  or  left  a  will  which  superseded  that  of  which  probate  was  of 
granted,  or  which  was  annexed  to  the  said  letters,  or  notwithstanding  ^eoeased. 
that  it  appears  that  the  will  admitted  to  probate  or  administration 
was  not  duly  executed,  or  was  for  any  reason  invalid,  be  as  valid 
and  effectual  as  such  acts  would  have  been  if  such  will  had  been  the 
last  will  of  the  deceased,  and  had  been  duly  executed  and  had  been 
valid,  or  in  case  of  administration  as  on  intestacy  as  valid  as  such 
acts  would  have  been  if  the  deceased  had  died  intestate;  but  upon 
the  revocation  of  the  grant  of  probate  or  administration,  the  new 
personal  representative  of  the  deceased  shall,  subject  to  the  provi- 
sions of  sections  3  and  4,  have  the  right  to  recover  from  the  person 
acting  as  executor  or  administrator  as  aforesaid,  any  part  of  the 
estate  remaining  in  his  hands  undistributed,  and  no  more;  and  shall, 
subject  to  the  provisions  of  the  Statutes  of  Limitations,  be  entitled 
to  recover  from  any  one  who  erroneously  received  any  portion  of 
the  estate  of  the  deceased  as  one  of  his  next  of  kin,  or  as  a  devisee, 
legatee,  or  heir,  or  as  the  husband  or  wife  of  the  deceased  the  por- 
tion so  received  or  the  value  thereof.     Out.  Acts,  1890,  c.  29,  s.  2. 

3.  The  said  executor  nr  administrator   shall  have  the  right  to  Costs  of 
retain  out  of  any  amount  remaining  in  his  hands  undistributed  his  executors 
proper  costs  and  expenses  in  the  administration  of  the  estate.     Out.  trators. 
Acts,  1890,  c.  29,  s.  3. 

4.  Nothing  herein  contained  shall  protect  any  person  acting  as  Persons 
adtoinistrator  or  executor  where  such  person  has  been  privy  to  auy?^^*^8» 
fraud  by  means  of  which  the  grant  of  administration  or  probate  wasiently. 
obtained,  or  in  cases  arising  under  section  1,  in  respect  of  anything 

done  after  he  becomes  aware  that  the  person  who  was  presumed  to 
be  dead  is  alive,  or  in  cases  arising  under  section  2,  that  the  will  was 
not  duly  executed,  or  for  some  other  reason  was  invalid,  unless  the 
thing  so  done  was  in  pursuance  of  a  contract  for  valuable  considera- 
tion made  before  the  said  executor  or  administrator  was  aware  to 
the  eflfect  aforesaid.    Ont.  Acts,  1890,  c.  29,  s.  4. 
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CHAPTER  XII. 

APPOINTMENT  OF  NEW  TRUSTEE. 

S"e  oT"  ^*^*  "^^^^  P^^*  ^^  ^^^  subject  will  not  be  complete 

office  of  without  setting  forth  the  following  sections  (4  and  5)  of 
executor,    rpj^^  Trustee  Act,  R.  S.  O.  1897,  c.  129.    It  will  be  seen 

that  they  provide  for  the  continuance  of  the  office  of 

executor. 

Appoint-  4.  (1)  Where  a  trustee,  either  original  or  substituted,  and  whether 

new  trus-    ^PPO^^^ted  by  the  High  Court  or  otherwise,  dies,  or  desires  to  be  dis- 
tee.    Imp.  charged  from,  or  refuses,  or  becomes  unfit  or  incapable,  to  act  in  the 
y*^^»  ^K^  trusts  or  powers  in  him  reposed,  before  the  same  have  been  fuUy 
discharged  and  performed,  it  shall- be  lawful  for  the  person  or  per- 
sons nominated  for  that  purpose  by  the  deed,  will,  or  other  instru- 
ment creating  the  trust  (if  any),  or  if  there  be  no  such  person,  or  no 
such  person  able  and  willing  to  act,  then  for  the  surviving  or  con- 
tinuing trustees  or  trustee  for  the  time  being,  or  the  acting  execu- 
tors   or    executor,  or  administrators    or    administrator,  of   the  last 
surviving  and  contliu'ng  trustee,  or  for  the  last  retiring  trustee,  by 
writing,  to  appoint  any  other  person  or  persons  to  be  a  trustee  or 
trustees,  in  place  of  the  trustee  or  trustees  dying,  or  desiring  to  be 
discharged,  or  refusing,  or  becoming  unfit,  or  incapable  to  act   as 
aforesaid;  and  so  often  as  any  new  trustee  or  trustees  is  or  are  so 
appointed  as  aforesaid,  all  the  trust  property  (if  any),  which  for  the 
time    being  is  vested  in  the    surviving    or    continuing    trustees  or 
trustee,  or  in  the  heirs,  executors,  or  administrators  of  any  trustees 
or  trustee,  shall,  with  all*  convenient  speed,  be  conveyed,  assigned  and 
transferred,  so  that  the  same  may  be  legally  and  effectually  vested  in 
such    new    trustee    or    trustees,  either    solely  or    jointly  with    the 
surviving  or  continuing  trustees,  or  a  surviving  or  continuing  trus- 
tee, as  the  case  may  require;  and  every-  new  trustee  to  be  appointed 
as  aforesaid,  as  well  before  as  after  such  conveyance,  assignment 
or  transfer  as  aforesaid,   and  also  every  trustee  appointed  by  the 
High  Court,  either  before  or  after  the  passing  of  this  Act,  shaU 
nave  tne  same  powers,  authorities  and  discretions,  and  shaU  in  aU 
respects  act  as  if  he  had  originally  been  nominated  a  trustee  by  the 
deed,  will,  or  other  Instrument  creating  the  trust. 

(2)  The  power  of  appointing  new  trustees  hereinbefore  con- 
tained, may  be  exercised  in  cases  where  a  trustee,  nominated  in  a 
will,  has  died  in  the  lifetime  of  the  testa':or.  R.  S.  O.  18S7,  c.  110. 
8.  3. 
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5.  (1 )  Where  an  instrument  by  which  a  new  trustee  is  appointed  Vesting  of 

to  perform  any  trust  contains  a  declaration  by  the  appointor  to  t^^^r^innew 

effect  that  any  estate  or  interest  in  any  land  subject  to  the  trust,  or  in  oroontinu- 

any  chattel  so  subject,  or  the  right  to  reco/er  and  receive  any  ^^^^l^^^'^u 

or  other  thing  in  action  so  subject,  shall  vest  in  the  persons,  who,  by  out  coven - 

virtue  of  such  instrument,  become  and  are  the  trustees  for  jierf orm- ants.  Imp. 

Act  44-45 
ing  the   trust,   that  declaration   shall,   without   any   conveyance   or  y  ^  ^j  ^' 

assignment,  operate  to  vest  in  those  persons,  as  joint  tenants,  and  34. 

for  the  purposes  of  the  trust,  that  estate,  interest  or  right. 

(2)  Where  an  instrument  by  which  a  retiring  trustee  is  dis- 
charged under  this  Act  contains  such  a  declaration  as  is  in  this 
section  mentioned  by  the  retiring  and  continuing  trustees,  and  by  the 
other  person,  if  any,  empowered  to  appoint  trustees,  that  declal*atioii 
shall,  without  any  conveyance  or  assignment,  operate  to  vest  in 
the  continuing  trustees  alone,  as  joint  tenants,  and  for  the  purposes 
of  the  trust,  the  estate,  interest,  or  right  to  which  the  declaration 
relates. 

(3)  This  section  does  not  extend  to  any  share,  stock,  annuity,  or 
property  only  transferable  in  books  kept  by  a  company  or  other  body. 
or  in  manner  prescribed  by  or  under  an  Act  of  Parliament  or  of  this 
I-^gislature. 

(4)  For  purposes  of  registration  of  an  instrument  in  any  registry, 
the  person  or  persons  making  the  declaration  shall  be  deemed  the  con- 
veying party  or  parties,  and  the  conveyance  shall  be  deemed  to  be  made 
by  him  or  them  under  a  power  conferred  by  this  Act. 

(5)  This  section  applies  only  to  instruments  executed  after  the 
1st  day  of  July,  1886.    R.  S.  O.  1887,  c.  110,  s.  4. 

As  to  section  4  above  set  out,  Mr.  Lewin  makes  the 
following  remarks: 

Lord  Cranworth's  Act  (23  &  24  Vict,  c  145),  provided 
against  the  omission  of  a  power  of  appointment  of  new 
trustees  in  any  instrument  of  trust,  and  also  against 
defects  in  the  power,  by  enadting  generally  by  the  27th 
section,  that  "  whenever  any  trustee,  either  original  or 
substituted,  and  whether  appointed  by  the  Court  of 
Chancery  or  otherwise,  should  die  or  desire  to  be  dis- 
charged from,  or  refuse  or  become  unfit  or  incapable  to 
act  in  the  trusts,"  it  should  be  lawful  for  the  person 
nominated  for  that  purjmse  by  the  instrument  creating 
the  trust,  or  if  there  should  be  no  such  person,  or  he 
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should  be  unable  or  unwilling  to  act,*  then  "  for  the 
surviving  or  continuing  trustees,  or  trustee  for  the  time 
being,  or  the  acting  executor  or  administrator  of  the 
surviving  and  continuing  trustee,  or  for  the  last 
retiring  trustee,  by  writing,  to  appoint  any  other  per- 
son or  persons  to  be  a  trustee  or  trustees,"  and  the 
Act  gave  the  usual  directions  for  vesting  the  trust  estate 
(s.  27);  and  the  following  section  made  the  Act  apply  to 
the  case  of  a  trustee  dying  in  the  testator's  lifetime.  B'lt 
it  will  be  observed  that  the  Act  did  not  provide  for  the 
case  of  a  trustee  going  abroad,  and  it  cannot  be  safely 
assumed  that  the  word  "  refuse ''  was  meant  to  include 
a  disclaimer  (for  a  disclaiming  trustee  never  was  a 
trustee),  (a),  and  its  operation  was  by  the  34th  section  of 
the  Act  restricted  to  instruments  inter  vivos  executed 
after  the  passing  of  the  Act  (28th  Aug.,  1860),  and  to 
wills  and  codicils  made,  conformed  or  revived,  after  the 
date. 

It  has  been  held  (h)  that  the  donee  of  the  power  undei 
this  Act  could  appoint  tw^o  trustees  in  the  place  of  an 
only  trustee  appointed  by  the  settlor's  will.  The  above 
provisions  of  Lord  Cranworth's  Act  were,  however,  re- 
pealed by  the  Conveyancing  and  Law  of  Property  Act, 
1881,  and  their  place  is  now  supplied  by  s.  10  of  The 
Trustee  Act,  1893. 

*  E.g.y  where  the  power  was  vested  in  hasband  and  wife  who  were 
living  apart  and  unable  to  agree  :  Re  Shepherd's  Truits,  W.  N.  1888,  p.  234. 

(a)  Vicnvvte$8  V'Adhemar  v.   Bertrand,  35  Beav.    10;    Re  Jarkson's 
Tntits,  18  L.  T.  N.  S.  80. 

(h)  Re  Breary,  W.  N.  1873,  p.  48. 
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CHAPTER    I. 

PROPERTY  DEVOLVING  UPON  EXECUTORS  AND 
ADMINISTRATORS  UNDER  THE  DEVOLU- 
TION OF  ESTATES  ACT. 

24*7.  In  Ontario,  before  the  first  day  of  Jiily,  1886,  on  Devolu- 
which  date  the  Devolution  of  Estates  Act  came  into  effect,  fg^i' J^y'l'* 
the  law  with  respect  to  the  estate  which  an  executor  or  ad- 1886. 
ministrator  had  in  the  property  of  the  deceased,  was  as  fol- 
lows : 

In  the  goods  of  the  deceased  the  executor  or  administrator 
had  an  estate,  as  such,  in  auter  droit  as  the  minister  or  dis- 
penser of  the  goods  of  the  dead.  All  goods  and  chattels,  real 
and  personal,  went  to  the  executor  or  administrator.  "By 
the  laws  of  this  realm,"  says  Swinburne,  "  as  the  heir  hath 
not  to  deal  with  the  goods  and  chattels  of  the  deceased,  no 
more  hath  the  executor  to  deal  with  the  lands,  tenements  and 
hereditaments."  In  other  words,  both  at  law  and  in  equity, 
the  whole  personal  estate  of  the  deceased  vested  in  the  execu- 
tor or  administrator. 

184S.  These  distinctions,  as  far  as  they  relate  to  thej^g^^j^. 
devolution  of  the  estate  of  a  testator  or  intestate  upon  hisJJov\"*^ 
executor  or  administrator,  are  abolished.*    They  may  and  do  i886. 

*  Sub-sec.  (4)  of  section  4  of  the  Devolution  of  Estates  Act  pro-  Adminis- 
rides  as  follows: —  trator  to 

(4)  Where  any  person  applies  to  be  appointed  an  administrator,  ^ve  secur- 
and  the  administration  applied  for  is  a  general  administration,  the  ity  tocover 
application,  and  the  affidavit  in  support  thereof,  shall  show  the  par-  "^^  estate. 
ticalars  of  the  real  estate  of  the  deceased,  and  the  value  or  probable 
value  thereof;  and  the  amount  of  the  security  to  be  given   shall  have 
reierence  to  such  value  as  well  as  to  the  value  of  the  other  estate 
of  the  deceased.     R.  S.  O.,  1887,  c.  108,  s.  4. 

Under  sub-sees.  (2i)  and  (3)  of  section  4  there  is  a  saving  of  the 
rights  of  a  widaw  and  widower,  which  will  be  found  in  paragraphs 
990,  999.    It  is  well  here  to  notice  the  case  of  Re  Tatham,  2  O.  L.  R. 
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still  exist  in  ascertaining  the  rights  of  the  parties  interesteil 
in  the  estate  between  themselves ;  but  the  law  as  to  devolution 
of  an  estate  upon  an  executor  or  administrator  is  now  con- 
tained in  the  following  sections  of  the  Devolution  of  Estates 
Act  (E.  S.  0.  1897,  c.  127)  ; 

Applies-  2.  Sections  3  to  10,   inclusive,  of  this  Act  shall   apply   only  to 

3-10      *  ^   ^^®  estates  of  persons  dying  on  and  after  the  1st  day  of  July,  lSS*j. 
R.  S.  0.,  1887,  c.  108,  s.  2. 

**  In  the  main  they  seem  to  have  been  taken  from  an  Act  of  the 
**  Province  of  New  South  Wales,  No.  20  of  2l>  Vict.  See  Plomley  v. 
**  Shepherd,  tU  L.  T.  N.  S.  U4;  (1891)  A.  C.  244;  Martin  v.  Magee^  IS 
"  A.  R.  388." 

Estates  to        3.  Subject  as  above  this  and  the  next  seven  sections  of  this  Act 

S^W  apply':  «•""'  «PP'y  = 

(a)  To  all  estates  of  inheritance  in  fee  simple,  and  all  estates 

held  by  the  deceased  for  the  life  of  another,  in  any  tenements  or  here- 
ditaments in  Ontario,  whether  corporeal  or  incorporeal. 

Clause  (a)  of  section  3  is  printed  as  amended  by  section 
3  chapter  1  of  the  Ontario  Acts  of  1902,  which  repealed  the 
former  subsection  (a)  and  substituted  the  above.  The  tvonis 
in  the  original  "  or  limited  to  the  heir  as  specud  occupant  " 
were  struck  out  and  the  wo^xls  "  and  all  estates  held  by  the 
deceased  for  the  life  of  another  "  inserted, 

(h)  To  chattels  real  in  Ontario. 

(r)  To  all  other  personal  property  of  any  person  who  has  dinl 
d(xniiciied  in  Ontario. 

Provided   that  all   real   or  personal  property  comprised    in    any 

Proviso.      disposition    made  by  will    in    exercise  of    a  general   testamentary 

power  of  appointment  shall  be  deemed  to  be  within  the  provisions 

of  this  section,  if  otherwise  applicable.  R.  S.  O.  1887,  c.  108,  a.  3. 

343,  where  it  was  decided  that  goods  of  a  deceased  husband  exempt 
from  seizure  under  the  Execution  Act,  R.  S.  O.  1897,  c.  77.  are  not, 
except  as  to  fuueral  and  testamentary  expenses,  assets  in  the  hands 
<»f  his  executors  for  the  payment  of  debts,  the  effect  of  section  4  of 
that  Act  being  to  give  his  wife  a  parliamentary  title  thereto. 

The  fact  of  the  wife  being  residuary  devisee,  under  the  husband's 
will,  does  not  put  her  to  her  election  as  to  taking  such  goods  either 
under  her  statutory  title  or  under  the  gift  of  the  residue,  unless  the 
testator  clearly  assumes  to  deal  with  them  as  part  of  the  residue,  and 
the  fact  that  under  the  terms  of  the  will  the  provision  made  for  her 
shauld  be  in  lieu  of  dower,  does  not  create  a  presumption  that  he  is 
dtaiing  with  the  goods. 
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4.  (1)  All  such  property  as  aforesaid   which  is  Tested   in  any  Property 
person,  or  is  comprised  in  any  such  disposition  as  aforesaid  made  *®  devolve 
by  him,  shall,  on  his  death,  notwithstanding  any  testamentary  dis-  representA- 
position,  devolve  upon  and  become  Tested  in  his  legal  personal  re-  tive. 
pr^entatives  from  time  to  time,  and  subject  to  the  payment  of  his 
debts;  and  so  far  as  the  said  property  is  not  disposed  of  by  deed, 
will,  contract,  or  other  effectual  disposition,  the  same  shall  be  dis- 
tributed as  personal  property  not  so  disposed  of  is  hereafter  to  be 
distributed. 

^^49.  The  sections  above  quoted  declare  that  on  the  Meaning 
death  of  a  person  the  estates  specified  devolve  upon  and  be-  abo^  °" 
come  vested  in  the  personal  representatives  of  the  deceased,  ^"o^- 
subject  to  debts  to  be  distributed  as  personal  property.  Un- 
der sections  9  and  16  personal  representatives  may  sell  and 
convey  such  real  estate,  not  only  in  order  to  pay  debts,  but 
also  to  divide  such  estate.  In  every  case  where  infants  or 
lunatics  are  interested  under  sections  8  and  16  the  consent 
of  the  OflBcial  Guardian  must  be  obtained  before  a  sale  can 
be  made.  The  result  is  that  where  the  personal  representa- 
tive cannot  claim  to  act  under  the  provisions  of  a  will,  but 
desires  to  make  a  sale,  and  the  heirs  or  devisees  are  lunatic 
or  are  some  adult  and  some  infants,  in  such  cases,  or  if  the 
adults  do  not  consent  to  the  sale,  the  consent  of  the  Official 
Guardian  must  be  obtained.  If  obtained,  the  sale  can  be 
made. 

1250.  If  the  adults  consent,  then,  if  there  are  infants 
or  lunatics,  under  section  8  (1),  the  consent  of  the  Official 
Guardian  is  still  necessary.  The  practical  result  of  section 
16  is  that  it  enables  personal  representatives  to  make  a  sale 
in  spite  of  the  refusal  of  adult  heirs  or  devisees  if  they  obtain 
the  consent  of  the  Official  Guardian.  Absent  parties  are  con- 
sidered as  non-concurrring. 

*51.  The  power  of  selling  is  a  different  matter  from  Power  of 
the  duty  to  distribute.     The  persons  who  are  to  receive  the  feiinffrom 
property  are  defined  by  other  sections  of  the  Devolution  of  ^H^^jj^^^ 
Estates  Act. 

These  sections  will  be  stated  later  on  when  we  come  to 
deal  with  the  subject  of  Distribution  of  Estates. 

K.E.A.— 6 
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The  right  of  an  executor  or  administrator  to  sell 
or  otherwise  dispose  of  real  property  comprised  in  the  estate 
vested  in  them  as  by  section  9  laid  down,  is  as  follows : 

personal  ^*  S"^i^t»   ^^    herein    provided,   the    legal    personal    represents- 

representa-  tives  from  time  to  time  of  a  deceased  person  shall  have  power  to  dls- 

raaJDro-*^     pose  of  and  otherwise  deal  with  all  real  property  vested  in  them  by 

party.  virtue  of  the  preceding  sections  of  this  Act,  with  all  the  like  incidents, 

but  subject  to  all  the  like  rights,  equities  and  obligations,  as  if  the 

same  were  personal  property  vested  in  them.    R.  S.  O.  1887,  c.  108» 

s.  9. 

Section  9  is  printed  as  amended  by  section  9  of  chapter  17 
of  the  Ontario  Statutes,  1902,  which  corrects  a  slight  clerical 
error  in  the  original  section — "  herein  '^  for  "  hereinbefore." 

de^rW^n^*^  2J58.  On  the  question  of  the  power  to  sell  it  was  at  one- 

power        time  doubted  whether  the  powers  given  by  statute  would 
need  not    Supersede  those  set  out  in  a  will  where  the  testator  had  con- 
Official      ferred  upon  his  executor  a  power  of  sale.     The  doubt  was 
Guardian,  removed  by  the  decisions  in  the  cases  Re  Booth's  Trusts,  16 
0.  R.  429 ;  Re  Koch  v.  Wideman,  25  0.  E.  266.     Provisions 
which  testators  may  make  as  to  the  time  and  manner  in  which 
their  estates  are  to  be  dealt  with  were  there  held  not  destroyed 
by  the  Act. 

tiee  now  sees.  1-3,  c.  27,  Stats.  1902,  page  93,  post. 


254.  Section  8  of  the  Devolution  of  Estates  Act  is  as 

SaleH  follows  : 

fants  8.— (1)  Where  infants   are  concerned   in   real   estate   which    but 

interested,  for  the  preceding  sections  of  this  Act  would  not  devolve  on  execu- 

51  ^^^^'  ^^^^  ^^  administrators,  no  sale  or  conveyance  shall  be  valid  under 

this  Act   without  the   written    consent   or   approval    of    the  Official 

Guardian  of  Infants  appointed  under  The  Judicature  Act,  or.  in  tBe 

absence  of  such  consent  or  approval,  without  an  order  of  the  Qigh 

Local  Court. 

iw'her'*  (2)  The  High  Court  may  appoint  the  I^cal  Judge  of  any  county, 

counties,  or  the  Local  Master  therein,  as  Local  Guardian  of  Infants  in  such 
county  during  the  pleasure  of  the  Caurt,  with  authority  to  give  such 
written  consent  or  approval  as  aforesaid  instead  of  the  Official 
Guardian;  and  the  Official  Guardian  and  I^cal  Guardian  shall  be 
subject  to  such  general  orders  as  the  High  Court  may  from  time 
to  time  make  in  regard  to  their  authority  and  duty  under  this  Act, 
R.  S.  O.  1887,  c.  108,  s.  8. 
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As  to  infauts  there  seems  to  be  a  repetition  of  provisions  in  Repetition 
sections  16  (1)  and  8.     Section  10  (1)  says:  **  Executors  and  admin- ".' provi- 
istrators  in  whom  the  real  estate  of  a  deceased  person  is  vested  un-  infants, 
der  this  Act  "—that  is  R.  S.  O.  c.  127— shall  have  power  ta  sell,  &c., 
provided    that    **  where    infants    are    beneficially    entitled    to    such 
real    estate   as  heirs    or    devisees,"  no    sale   is  valid    **  as    respects 
such  infants  "  unless  with  the  approval  of  the  Official  Guardian. 
Section  8  says:  **  Where  infants  are  concerned  in  real  estate,  which 
but   for  the  preceding  sections  of  this  Act  would  not  devolve  ou 
executors  or  administrators."    That  is,  where  infants  are  concerned 
in  real  estate  which  under  the  old  law  did  not  devolve  upon  executors 
or  administrators,  but  which  under  this  Act  does  devolve  upon  them 
— then  the  consent  of  the  Official  Guardian  is  required.     What  is  the 
diflference  on  this  point  between  the  two  sections?     Section  10  (1) 
seems  to  include  section  8. 

9SS.  In  connection  with  sections  8  and  9,  section  IG 
must,  also,  be  read.  This  section  mentions  another  purpose 
for  which  the  power  of  selling  may  be  exercised.  This  section 
is  as  follows: 

16.  (1)  Executors  and  administrators  in  whom  the  real  estate  of  Executors, 
a  deceased  person  is  vested  under  this  Act  shall  be  deemed  to  have  **^^-»  to 
as   full  power  to  sell  and  convey  such  real  estate  for  the  purpose,  ^^^^  p^^. 
not   only  of  paying  debts,   but  also  of  distributing  or  dividing  the  era  a»  to 
estate  among   the  parties  beneficially  entitled   thereto,  whether   there  ,f**^ig  " 
are  debts  or  not,  as  they  have   in  regard  to   personal  estate;    provided 
always,  that  where  infants  or  lunatics  are  beneficially  entitled  to  such  proviso. 
real  estate  as    heirs  or  devisees,  or  where  other   heirs  or   devisees    do 
not  concur  in  the  sale,  no  such  sale  shall  be  valid  as  respects  such  in- 
fants, lunatics,  or  non-concurring  heirs  or  devisees,  unless  the  sale 
if.  maoe  with  the  approval  of  the  Official  Guardian  appointed  under 
the   .Judicature  Act ;  and  for  this  purpose  the  Official  Guardian  afore- 
said   shall  have  the  same  powers  and  duties  as  he  has  in  the  case  of^^^-  ^^^' 
infants. 

Section  16  (1)    is   printed   as    amended  hy  section  17  of 
rhap/er  17  of  Ontario  Statutes  of  1900, 

Section  16  (1)  was  further  amended  as  follows  hy  sect  ion  ^^^^^^^^* 
8  of  chapter  17  of  Ontario  Statutes,  1902,  lyy  addin/j  the  follow-  8.-s.  i, 

_  /    V  '  amended. 

i>i<7  clause  (a)  : 

Ctf  )  The  ednrindartrartrorH  and  executors  shall  also  have  power  Division 
K-ith  tbe  concurrence  of  the  persons  beneficially  entitled  thereto,  or  ^^  estate 
K-itii   tii.^  approval  of  the  Official  Guardian  where  there  are  infauts. 
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persons       lunatics  or  non-concurring  persons  beneficially  entitled,  to  divide  the 
beneficial-  estate  of  the  deceased,  or  any  portion  or  portions  thereof,  amooifirst 
^  ^^  the  persons  entitled  thereto. 

Applica-  ^*^^  ^^*®  section  shall  not  apply  to  any  administrator  where  the 

tion  of  letters  of  administration  are  limited  to  the  personal  estate  exclusive 
section        ^  ^^  j.gj^j  egtate,  and  shall  not  derogate  from  any  right  posssessed 

by  an  executor  or  administrator  independently  of  this  Act     Ont. 

Acts,  1891,  c.  18,  s.  2. 

2S6.  By  section  5  of  chapter  17  of  Ontario  Statutes, 
1902,  the  powers  of  executors  and  administrators  are  further 
extended.     That  section  is  as  follows: 

Powers  of        5.  The  powers  of  an  administrator  and  of  an  executor  under  the 
adminis-     gnj^j  \qi  ^re  hereby  declared  to  include  the  power  of  leasing  lands 
executor     ^^^  ^^  mortgaging  lauds  for  the  purpose  of  paying  debts,  but  uo 
as  to  leas-  lecse  hereafter  made  under  such  power  shall,  where  an  infant  itf 
mg  and      interested,  extend  beyond   the  coming  of  age  of  the  said  infant,  or 
gaging.        where  more  infants  than  one  are  interested,   shall   extend   b«yond 
the  coming  of  age  of  the  eldest  of  said  infants.      The  written  con- 
sent or  approval  of  the  official  guardian  to  a  lease  or  mortgage  under 
the  said  power  shall  be  required  under  the  like  circumstances,  as  it 
would  be  required  if  the  land  were  being  sold. 

Adminis-  25T.  Where  administrators  in  contracting  to  sell  lands 

e)u?cuu)*8  under  circumstaHces  not  requiring  the  consent  of  the  Official 
^8**c^^^  Guardian,  nevertheless  made  the  contract  of  sale  subject  to 
like  a  his  approval,  and,  as  was  alleged,  lost  the  sale  by  having 
sale.  through  negligence  and  delay  failed  to  obtain  such  approval 

within  the  time  required  by  the  contract,  but  had  acted 
throughout  with  good  faith  and  to  the  best  of  their  judg- 
ment : — 

Held,  that  they  were  not  liable  to  make  good  to  the  estate 
the  deficiency  resulting  from  a  resale. 

Under  the  above  Act,  executors  and  administrators  are 
not,  in  all  respects,  in  the  same  position  as  a  trustee  for  sale 
of  lands. 

Upon  the  latter  is  cast  a  duty  to  sell,  upon  the  former  a 
mere  discretion  to  be  exercised  only  for  certain  purposes  and 
in  certain  events. 

Semble,  where  the  approval  of  the  Official  Guardian  is 
not  required,  notice  need  not  be  given  to  him  under  Bule  1005. 
In  re  Fletcher^s  Estate,  26  O.  R.  499. 
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2SH.  A  testator  devised  to  his  daughter  a  lot  of  land  ^^^ 
charged  with  a  legacy.  The  daughter  pre-deceased  the  testa-  *«^  ^*^  ^ 
tor,  leaving  two  children  to  whom  the  lot  descended. 

On  application  by  the  executors. at  the  instance  of  the 
Official  Guardian,  it  was 

Held,  that  it  was  the  duty  of  executors  to  sell  the  land 
and  pay  the  legacy. 

Re  Eddie,  22  O.  R.  556. 

259.  Land  was  conveyed  in  1874  to  a  husband  and  Hueband 
wife  who  were  married  in  1864 : —  trator  oan 

Held,  that  they  took  like  strangers,  not  by  entireties,  but 
as  tenants  in  common : — 

Held,  also,  that  the  husband  could  by  the  Devolution  of 
Estates  Act,  as  administrator  of  the  wife,  and  in  his  own 
right,  make  a  valid  conveyance  of  the  whole  land,  although 
there  were  no  debts  of  the  wife  to  pay.  Martin  v.  Magee,  19 
O.  K.  705,  distinguished. 

Re  Wilson  and  Toronto  Incandescent  Electric  Light  Co.^ 
20  O.  R.  397. 

Sale  of  land— Unknown  quantity. 

Sea  V.  McLean,  14  S.  C.  R.  632. 

Power  of  sale. 

Johnson  v.  Kraemer,  8  O.  R.  193. 

Power  to  sell,  implied  power  ta  take  back  mortgage. 
Re  Oraham  Contract,  17  O.  R.  570. 

Where  executors  are  given  express  power  to  sell  lands,  whether 
coupled  with  an  interest  or  not,  such  power  can  be  exercised  by  a 
surviving  executor. 

In  re  Koch,  25  O.  R.  262. 

The  administrators  of  an  insolvent  deceased  person  contracted  to 
sell  some  of  his  lands.  Subsequently  to  the  contract  a  creditor  who 
had  obtained  a  judgment  against  the  deceased  in  his  life  time  issued 
execution  thereon  under  an  ex  parte  order  therefor  against  the  estate 
in  the  hands  of  the  administrators: — 

Held,  that  the  execution  formed  no  charge  or  encumbrance  on 
the  lands  contracted  to  be  sold. 
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Orders  should  not  be  made  ex  parte  allawing  issue  of  execution 
against  goods  of  a  testator  or  intestate  in  the  hands  of  an  executor 
or  administrator. 

In  re  Trusts  Corporation  of  Ontario  and  Bochmcr,  26  O. 
R.   191. 

An  executor  or  administrator  cannot  make  the  lands  of  the 
testator  or  intestate  the  subject  af  speculation  or  exchange  by  him 
in  the  same  manner  as  if  the  lands  were  his  own. 

The  Court  refused  to  decree  specific  performance  of  a  contract 
by  an  executor  to  exchange  lands  of  his  testatrix  for  other  lands,  as 
the  purpose  of  the  exchange  could  not  have  been  the  payment  of 
debts  or  the  distribution  af  the  estate,  and  it  was  shown  that  the 
beneficiaries  objected  to  the  exchange,  and  it  did  not  appear  that 
the  official  guardian  had  been  consulted. 

Tennte  v.  WaUh,  24  O,  R.  309. 

Under  the  Devolution  of  Estates  Act.  the  executor  of  a  deceasc^l 
lessor  can  make  a  valid  renewal  of  a  lease  pursuant  to  the  covenant 
of  the  testator  to  renew. 

Re  Canadian  Pacific  R.  W.  Co,  and  National  Club,  24  O. 
R.   205. 

Rules  of  260.  When  the  Official  Guardian's  consent  is  necessary 

where^     to  a  Sale  of  land  as  mentioned  in  the  Act,  the  following  rules 
guardian's  m^st  be  observed: 

consent  re- 

*^"*     •  1.  By  Eule  971,  ^^  Before  an  executor  or  administrator 

takes  proceedings  under  the  Devolution  of  Estates  Act  for  the 
sale  of  real  estate  in  which  an  infant  is  concerned,  he  shall 
give  to  the  Official  Guardian  or  other  officer  charged  with  the 
duties  referred  to  in  the  8th  section  of  the  said  Act  notice 
of  the  intention  to  sell,  and  shall  not  be  entitled  to  any  ex- 
penses incurred  before  giving  such  notice." 

2.  Produce  the  probate  or  letters  of  administration  to, 
and  leave  a  copy  with,  the  Official  Guardian. 

3.  Produce  evidence  by  affidavits  of  the  next  of  kin  and 
their  respective  ages. 

4.  Produce  evidence  of  the  value  of  the  land  for  the  pur- 
pose of  sale.  The  testimony  of  independent,  experienced  and 
reliable  persons  is  essential. 
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5.  If  the  land  is  under  mortgage  produce  a  statement  from 
the  mortgagee  of  the  amount  due  on  his  mortgage,  if  it  can 
he  got  ;  if  not,  some  reliable  evidence  of  the  amount  due. 

If  negotiations  for  sale  are  pending  the  Official  Guardian 
wiU,  upon  the  above  material,  assent  to  the  sale  if  a  proper 
one.  If  no  negotiations  are  pending  he  will  assent  to  a  sale 
to  be  made. 

In  the  meantime  it  is  necessary  for  the  administra- 
tors to: — 

6.  Advertise  for  creditors  in  the  usual  way,  and  prove  the 
advertisement  to  the  Official  Guardian.  Produce  the  sheriff's 
certificate  as  to  executions  against  the  deceased.  AH  claims, 
both  paid  and  unpaid,  and  all  known  to  the  executor  or  ad- 
ministrator, whether  sent  in  or  not,  must  be  exhibited  to  the 
Official  Guardian. 

7.  Prove  the  amount  of  the  personal  estate,  and  show 
what  disposition,  if  any,  has  been  made  of  it. 

8.  The  widow  must  elect  between  her  dower  and  her  share 
under  the  Act,  and  the  deed  of  election  must  be  produced.  If 
the  land  was  under  mortgage,  show  when  it  was  made,  and 
whether  it  was  for  purchase  money  or  for  a  loan,  as  dower 
is  to  be  computed  according  to  circumstances. 

9.  The  purchase  money  must  be  paid  into  the  Canadian 
Bank  of  Commerce,  to  the  joint  credit  of  the  executor  or  ad- 
ministrator and  the  Official  Guardian. 

10.  The  draft  conveyance  must  be  approved  by  the  Official 
Guardian,  and  he  will,  before  delivery,  mark  his  assent  on  the 
convevance. 

Eule  972  is  as  follows : 

972.  The  Official  Guardian  or  other  officer  aforesaid,  or  any  per-  Applica- 
«on  interested  in  the  land  or  in  the  proceeds  of  the  sale  thereof,  may  ^*o"  ^ 
apply  in  a  summary  manner  to  a  Judge  in  Chambers,  upon  notice    "  ^^ 
to  all  parties  concerned,  or  to  such  parties  as  the  Judge  may  direc;^ 
for  such  direction  or  order  touching  the  real  estate  and  the  proceeds 
thereof,  or  the  costs  of  the  proceeding,  as  to  the  Judge  may  seem  fit. 
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201.  In  order  to  make  valid  certain  sales  sections  17 
and  18  were  passed,  which  legalized  transactions  up  to  4th 
May,  1891,  and  also  provided  that  the  acceptance  of  a  share 
of  the  purchase  money  by  any  person  should  be  deemed  a 
confirmation  of  the  sale.  It  is  not  necessary  to  reprint  these 
sections,  because  these  protective  provisions  have  been  still 
further  extended  by  sections  6  and  7  of  chapter  17  of  the 
Ontario  Statutes,  1902. 

These  sections  provide  that  sales  of  realty  made  and  leases 
and  mortgages  granted  by  executors  and  administrators  with 
the  written  consent  or  approval  of  the  Official  Guardian  prior 
to  17th  March,  1902,  whether  the  probate  of  the  will  of  the 
testator  or  letters  of  administration  to  the  estate  of  the  in- 
testate have  been  taken  out  before  or  after  the  expiration  of 
a  year  after  the  death  of  the  testator  or  intestate,  shall  be 
valid  as  respects  all  the  heirs  or  devisees,  whether  infants  or 
of  full  age,  for  or  on  behalf  of  whom  the  consent  of  the  Offi- 
cial Guardian  has  been  obtained,  and  sales  of  land  by  execu- 
tors and  administrators  in  other  cases  made  prior  to  17th 
March,  1902,  shall  be  adjudicated  upon  in  like  manner  as  is 
provided  in  sub-section  3  of  section  17,*  and  shall  be  valid 
unless  questioned  in  an  action  within  one  year  from  17th 
March,  1902,  except  in  any  case  where  the  approval  of  the 
Official  Guardian  was  required,  and  was  not  obtained. 

Where,  prior  to  17th  March,  1902,  there  has  been  a  sale 
by  executors  or  administrators,  no  infant  being  concerned, 
and  no  consent  or  approval  of  the  Official  Guardian  having 
been  obtained,  but  the  person,  or  one  of  the  persons,  benefici- 
ally entitled  has  received  and  accepted,  or  shall  hereafter  re- 
ceive and  accept,  his  share  or  supposed  share  of  the  purchase 
money,  such  acceptance  shall  be  deemed  a  confirmation  of  the 
sale  as  respects  such  person. 

♦Sub-section  3  of  section  17  is  as  follows: — 
Other  (3)  Sales  of  such  real  estate  as  aforesaid  made  prior  to  the  said 

cases  of      4th    day  of    May.  1891,  by  executors    and    administrators  in    other 
past  sales,  cases  shall  be  adjudicated  upon  according  to  equity  and  ^ood  con- 
science, in  view  of  all  the  circumstances,  and  every  sale  which  has 
been  made  in  good  faith  and  for  a  fair  consideration  shall  be  held 
valid. 
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S012.   Persons  purchasing  under  the  Act  are  protected 
as  follows: 

19.  Persons  bona  fide  purchasing  real  estate  from  the  executors  Bona  fide 
or  administrators   of   a   deceased   owner   in   manner   authorized   by  purchiuier* 
this  Act  shall  be  entitled  to  hold  the  same  freed  and  discharged  from  \^f,[^  ,^„,q 
any  debts  or  liabilities  of  the  deceased  owner  not  specifically  charged  free  from 
thereon   otherwise  than  by  his  will,   and  from  all  claims  of  his  de- 

Tisees  and  heirs  at  law  as  such,  and  the  purchasers  shall  not  be 
bound  to  see  to  the  application  of  the  purchase  mcxney.  Ont.  Acts, 
1891,  c.  18,  8.  5. 

20.  Persons   bona   fide   purchasing   real   estate   from   a   devisee,  g^j^j.  ^^^ 
whose  devise  has  been  assented  to  by  the  executors  or  administra-  purchasers- 
tors  by  deed,  or  by  writing  under  their  hand,  or  bona  fide  purchas-  j'  estate 

,  -  ,    .  ,  ,     .  -  -      from  de- 

mg  the  real  estate  from  any  heir-at-law  or  devisee  ta  whom  the  visees  to 

same  has  been  conveyed  by  the  executors  or  administrators,  shall  hold  same 
be  entitled  to  hold  the  same  freed  and  discharged  from  any  unsatis-  ^^^^^ 
fied   debts   and   liabilities   of   the   deceased   owner,    not   specifically 
charged  thereon  otherwise  than  by  his  will,  but  nothing  herein  con-  p 
tained  shall  lessen  or  alter  the  rights  of  creditors  as  against  the  exe- 
cutors  or   administrators  personally,   or  the   rights  of  creditors   as 
against  any  devisee,  heir-at-law  or  next  of  kin  in  whom  real  estate 
of  a  deceased  debtor  has  been  vested  by  the  executors  or  adminis- 
trators, or  permitted  to  become  vested,  to  the  prejudice  of  such  credi- 
tors.    Ont.  Acts,  1891,  c.  18,  s.  6. 

268.  In  re  Beddan,  12  0.  E.  781,  it  was  held  that  the  Effect  of 
effect  of  the  Devolution  of  Estates  Act  was  to  abolish  the  dis-  Ert^a'tel 
tinction  between  real  and  personal  property  for  the  purposes  ^c^* 
of  administration,  and  to  cast  the  whole  upon  the  personal 
representative  for  distribution  as  personalty. 

In  re  Malladine,  10  C.  L.  T.  226,  the  right  of  an  admin- 
istrator to  sell  realty,  except  where  needed  to  pay  debts,  was 
denied. 

In  Martin  v.  Magee,  18  A.  E.  384,  it  was  decided  that  a 
devisee  or  heir  could  not  make  a  title  without  a  conveyance 
from  the  executor  or  administrator,  whether  there  were  debts 
or  not.  This  construction  of  the  law  had  been  declared  bv 
Ontario  Statutes,  1891,  c.  18,  which  enacted  that  executors 
and  administrators  should  have  power  to  sell  and  convey  real 
estate  for  the  purpose  not  only  of  paying  the  debts,  but  also 
of  distributing  the  estate  among  the  parties  beneficially  en- 
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titled  as  directed  by  the  Act.     Section  16  above  printed  is 
a  consolidation  of  the  law  thus  amended  (para.  255). 

Shifting  to  By  the  Act  of  1891,  c.  18,  it  was  enacted  that  the 

iet.  real  estate  of  a  deceased  person  should  shift  on  to  the  benefi- 

ciaries at  the  expiration  of  a  year  from  the  death,  but  power 
was  given  to  the  personal  representative  to  prevent  this  by 
registering  a  caution.  If  he  omitted  to  caution,  however, 
the  land  was  irretrievably  gone  from  him.  In  1893,  bj-  the 
Act  56  Vict.  c.  20,  power  was  given  to  caution  after  the  land 
had  shifted,  and  the  Act,  by  section  4,  was  declared  to  be  ap- 
plicable to  the  estates  of  persons  dying  "  before  or  after  the 
passing  of  the  said  Act  or  this  Act."  The  Act  of  1891  was 
held  not  to  be  retrospective.*  But  the  effect  of  section  4  of 
the  Act  of  1893  w^as  apparently  to  make  it  retrospective,  and 
to  enable  the  personal  representative  to  caution  after  the  time 
in  cases  to  which  the  original  Act  had  not  applied  at  all.  The 
Chancellor  at  first  held  (Re  Baird,  13  C.  L.  T.  277),  that  the 
effect  of  section  4  of  the  Act  of  1893  was  to  make  the  Act  of 
1891  retrospective.  Thus,  though  originally  not  retrospec- 
tive, it  became  retrospective  after  being  in  force  two  years. 
But  again,  in  re  Martin,  26  0.  R.  465,  the  Chancellor,  after 
further  consideration,  held  that  Re  Baird  was  not  correctly 
decided,  and  that  the  effect  of  the  Act  of  1893  was  not  to 
make  the  Act  of  1891  retrospective.  Thus,  the  estate  of  a 
person  dying  before  the  4th  of  May,  1891,  was  not  subject 
to  shifting  or  cautioning.  And  the  Act  of  1893  was,  there- 
fore (contrary  to  its  express  terms),  restricted  in  its  retro- 
spective operation  to  the  estate  of  persons  dying  before  the 
Act  was  passed,  but  after  the  Act  of  1891.  The  Legislature 
(Ont.  Acts  1897,  c.  14,  s.  29)  amended  section  4  of  the  Act 
of  1893  by  striking  out  the  words  "before  or,^^  thus  making 
it  operative  only  from  the  date  of  the  passing  of  the  Act  of 
1891 — namely,  4th  May,  1891.  Two  periods  were  thus  fixed: 
— one,  from  the  Devolution  of  Estates  Act,  1st  Julv,  1886,  to 
4th  May,  1891,  and  the  estates  of  persons  dying  during  this 
period  were  not  subjected  to  shifting  or  cautioning;  the  other 
from  4th  May,  1891,  during  which  the  estates  of  persons 
dying  were  liable  to  shifting  and  cautioning. 
*In  re  Ferguson,  11  C.  L.  T.  201. 
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26Sa.  By  section  12  of  chapter  17  Ontario  Acts,  1902, 
the  possible  results  of  this  anomaly  have  been  rectified  as 
follows  : 

12,  (1)  Real  estate  of  persons  who  have  died  on  or  after  the  first  lUal  e»- 
day  of  July,  l6o6,  and  before  the  fourth  day  of  May,  1891,  which  has  ^^„g 
not  already  been  disposed  of  or  conveyed  by  the  executors  or  admin-  dying  be- 

istrators    of     such     persons    shall    at    the    expiration    of    one    year  t^**".l** 

July,  1886, 
from  the  passing  of  this  Act  (17th  March,  1902)  be  deemed  thence-  ^^^  4Jj1j 

forward  to  be  rested  in  the  devisees  or  heirs  beneficially  entitled  May,  1891. 
thereto  (or  their  assigns,  as  the  case  may  be),  without  any  convey- 
ance by  the  executors  or  administrators,  unless  within  the  said  year 
such  executors  or  administrators  shall  have  caused  to  be  registered 
a  caution  as  authorized  in  respect  of  the  real  estate  of  persons  dying 
after  the  said  fourth  day  of  May,  1891,  by  the  Act  passed  in  the 
iifty-fourth  year  of  her  late  Majesty's  reign,  intituled  an  Act  pesi)ect- 
ing  the  sale  of  Real  Estate  by  Executors  and  Administrators. 

(2)  In  case  of  such  caution  being  so  registered,  this  section  shall 
not  apply  to  the  real  estate  referred  to  therein  for  twelve  months 
from  the  time  of  such  registration,  or  from  the  time  of  the  registration 
of  the  last  of  such  cautions,  if  more  than  one  are  registered. 

(3)  This  section  shall  be  applicable,  notwithstanding  a  grant  of 
probate  of  the  will  of  the  deceased  or  administration  to  his  estate 
may  not  have  been  made  prior  to  the  expiration  of  the  said  period. 

268ft.  The  following  sections  contain  the  Eevised  Statu-  Cautions. 
ioTY  rules  as  to  cautions  by  executors  or  administrators. 

13.  (1)  Real  estate  cS  persons  dying  on  or  after  the  4th  day  of  Real  estate 
May,  1891,  not  disposed  of  or  conveyed  by  executors  or  administra-  not  dis- 
tors   within  three  years  after  the  death  of  the  testator  or  intes-  JPJthin 
tate  shall,  subject  to  the  Land  Titles  Act,  in  the  case  of  land  regis-  three  years 
tered  under  that  Act,  at  the  expiration  of  the  said  period,  whether  ^j^'un? 
probate  of  the  will  of  the  testator  or  letters  of  administration  to  the  less  cau- 
estate  of  the  intestate  has  been  taken  or  not,  be  deemed  thencefor-  J'^'^* 
ward  to  be  vested  in  the  devisees  or  heirs  beneficially  entitled  thereto  as  Stat.o.138.' 
such  devi$»ees  or  heirs  (or  their  assigns,  as  the  case  may  be),  without 

any  conveyance  by  the  executors  or  administrators,  unless  such 
executors  or  administrators,  if  any,  have  caused  to  be  registered, 
in  the  registry  office,  or  land  titles  oflice  where  the  land  is  under 
the  Land  Titles  Act,  of  the  territory  in  which  such  real  estate  is  situate, 
a  caution  under  their  hands  that  it  is  or  may  be  necessary  for  them 

*The  period  of  "  three  years "  has  heen  snhstitnted  for  "  twelve 
months  "  as  to  estates  of  persons  dying  on  or  after  17th  Mareh,  1901, 
8.  2.  c.  17,  Oni.  Acts,  1902,  printed  in  full  on  page  9.i. 

As  to  effect  of  cautioning  see  lanson  v.  Clyde,  31  O.  R,  5  19  post, 
paragraph  1279. 
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to  sell  the  said  real  estate,  or  part  thereof,  under  their  powers  and  in 

fulfilment  of  their  duties  in  that  behalf;  and  in  case  of  such  caution 
^  -      being  so  registered,  this  section  shall  not  apply  to  the  real  estate  re- 

caution,  ferred  to  therein  for  twelve  months  from  the  time  of  such  registration, 
^^•^^^■»  or  from  the  time  of  the  registration  of  the  last  of  such  cautions  if  more 

than  one  are  registered.    Ont.  Acts,  181)1,  c.  18,  s.  1  (1)  ;  1893,  c.  20, 

ss.  3,  4 ;  1897,  c.  3,  s.  3 ;  c.  14,  s.  29,  part 

(2)  The  caution  may  be  in  the  form  or  to  the  effect  following: 

We  (A.  B.  and  C.  D.),  executors  of  (or  administrators  with  the 

will  annexed  of,  or  administrators  of)  ,  who  died  on  or  about 

the  day  of  ,  do  hereby  certify  that  it  may  be  necessary 

for  us  under  our  powers  and  in  fulfilment  of  our  duties  as  executors 

(or  administrators)  to  sell  the  real  estate  of  the  said  ,  or 

part  thereof  (or  the  caution  may  specify   any  particular  parts  or 

T*  .•  parcels),  and  of  this  all  persons  concerned  are  hereby  required  to 
It  caution      .  . 

specifies       take  notice. 

lands,  ^mj  ^jjg  execution  of  the  said  caution  shall  be  verified  by  the 

these  onlv 

affected.      affidavit  of  a  subscribing  witness  in  manner  prescribed  by  the  Be- 

With-  gistry  Act. 

caution^  (3)  In  case  the  caution  specifies  the  tracts  or  parcels  which  the 

executors  or  administrators  may  have  occasion  to  sell,  the  caution 
shall  be  effectual  as  to  those  tracts  or  parcels  only. 

(4)  The  executors  or  administrators  before  the  expiration  of  the 
twelve  months  may  file  a  certificate  withdrawing  the  caution  men- 
tioned in  the  preceding  sub-sections;  or  withdrawing  the  same  as  to 
any  parcel  of  land  specified  in  such  certificate,  and  such  certificate 
of  withdrawal  may  be  to  the  effect  following: — 

^f^'^"fh*^         We,                   ,   executors  (or  administrators)   of                         do 

drawal  to    hereby  withdraw  the  caution  heretofore  registered  with  respect  to 

be  verified  the  real  estate  of  the  said  (or  as  the  case  may  be).  Ont. 
on  oath.       ^^^g^  jgQ^^  ^   j8,  s.  1  (2-4). 

(5)  The  certificate  of  withdrawal  shall  be  verified  by  the  affidavit 
of  a  subscribing  witness,  which  shall  be  in  the  following  form,  or 
to  the  like  effect: 

I,  G.  H.,  etc.,  make  oath  and  say:  I  am  well  acquainted  with 
A.  B.  and  C.  D.,  named  in  the  above  certificate;  that  I  was  pre- 
sent and  did  see  the  said  certificate  signed  by  the  said  A.  B.  and 
I^newal  q  d.;  that  I  am  a  subscribing  witness  to  the  said  certificate  amd 
*  I  believe  the  said  A.  B.  and  C.  D.  to  be  the  persons  who  registered 
the  caution  referred  to  in  the  said  certificate.  Ont.  Acts,  1897,  c- 
15,  Sched.  A.  (42). 

(0)  Before  the  expiry  of  a  caution  another  caution  may  be  re- 
gistered, and  so  on  from  time  to  time  as  long  as  the  executors  or 
administrators  consider  such  action  necessary  and  every  such  cau- 
tion shall  continue  in  force  for  twelve  months  from  the  time  of  its 
registration.     Ont.  Acts,  1897,  c.  15,  Sched.  A  (43). 
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(7)  The  limitation  of  the  operation  of  this  section  to  the  real  Certain 
estate  of  persons  dying  on  or  after  the  4th  day  of  May,  1891,  shall  conveyan- 
not  affect  any  conveyance  made  before  the  13th  day  of  April,  1897.  affected 
Ont.  Acts.  1897,  c.  14,  s.  29,  part. 

Section  13  has  been  amended  and  applied  as  follows  by 
sections  1,  2,  and  8  of  chapter  17  of  the  Ontario  Statutes  of 
1902  : 

(1)  Nothing  in  section  13  of  the  Devolution  of  Estates  Act  shall  Rev.  Stat, 

be  held  to  derogate  from  any  right  possessed  by  an  executor  or  ad-  Jo^^*  *' 

minlstrator  with  the  will  annexed  under  a  will  or  under  The  Trustee  affect  the 

Act,  or  from  any  right  possessed  by  a  trustee  under  a  will.  rights  of 

executor, 

(2)  The  precedmg  section  shall  operate  as  if  the  same  had  been  etc. 

enacted  on  the  4th  of  May,  1891,  except  that  nothing  therein  con-  Aot  to  be 

tained  shall  afltect  the  construction  of  the  said  section  13  as  respects  f^*^'i.^?  *® 

,    ,  ,     .  ,    .     ,  '*"*^»u  4th 

any  conveyance  heretofore  made  by  any  devisee  or  heir,  but  so  far  as  May,  1891. 

it  affects  any  such  conveyance,  the  said  section  13  shall  be  construed 

as  if  the  preceding  section  had  not  been  enacted. 

(3)  The  said  section  13  is  amended  by  substituting  the  words  j^^^   g^^^^ 
"  three   years  *'  for  the  words   **  twelve  months  "   occurring  in  the  c  127,  a. 
third  line  of  the  said  section,  but  such  amendment  shall  only  apply  ^V  *"'^^'^"* 
to  the  real  estate  of  persons  who  have  died  within  one  year  before 

the  passing  of  this  Act,  or  shall  hereafter  die. 

14.  "Where  executors  or  administrators  have,  through  oversight  Reffistra- 
or  otherwise,  omitted  to  register  a  caution  within  the  proper  time  tion  of  can- 
after  the  death  of  the  testator  or  intestate,  as  provided  by  the  pre-  i!?"  ^^^^S 

•^  '         12  months 

ceding  section,  or  have  omitted  to  re-register  a  caution  a&  required  from  death 
by  the  said  section,  they  may  register  the  caution  in  either  case  ^^  testator. 
notwithstanding  the  lapse  of  the  proper  time  respectively  provided  Proviso, 
for  the  said  purposes,   provided  they  register  therewith. 

1.  The  affidavit  of  verification  therein  mentioned. 

a.  A  further  affidavit  stating  that  they  find  or  believe  that  it  is 
or  may  be  necessary  for  them  to  sell  the  real  estate  of  the 
testator  or  intestate  (or  the  part  thereof  mentioned  in  the 
caution,  as  the  case  may  be)  under  their  powers  and  in 
fulfilment  of  their  duties  in  that  behalf. 

3.  The  consent  in  writing  of  any  adult  devisees  or  heirs  whose 

property  or  interest  would  be  affected;  and 

4.  An  affidavit  verifying  such  consent;  or 

5.  In  the  absence  and  in  lieu  of  such  consent,  an  order  signed  by 

a  High  Court  Judge  or  County  Court  Judge,  or  the  certifi- 
cate of  the  Official  Guardian  approving  of  and  authorizing 

*Thi8  clau$e  is  printed  as  amended  hy  section  10  of  chapter  It  of 
Ontario  Statutes,  1902.  The  original  icords  "  twelve  months  "  struck 
out  and  **  proper  tim^"  substituted. 


94  EXECUTORS   AND   ADMINISTRATORS. 

the  caution  to  be  registered,  which  order  or  certificate  the 
Judge  or  Official  Guardian  may  make  with  or  without  !!•>- 
tice,  on  such  evidence  as  satisfies  him  of  the  propriety  of 
permitting  the  caution  to  be  registered;  and  the  order  to  be 
registered  shall  not  require  verification,  and  shall  rot  be 
rendered  null  by  any  defect,  or  supposed  defect,  of  form  or 
otherwise.    Ont.  Acts,  1893,  c.  20,  s.  1. 

Section  IJf  has  been  explained  as  follows  by  section  4  of 

chapter  17  of  the  Ontario  Statutes  of  1902: 
Applica-  **•  »^6ction  14  of  the  said  Devolution  of  Estates  Act  shall  extend 

tion  of  to  cases  where  a  grant  of  probate  of  the  will  or  of  admin istratioa 
cl27  8  *^  ^^®  estate  of  the  deceased  may  not  have  been  made  within 
14.  twelve  months  or  any  longer  period  after  the  death  of  the  testator 

or  intestate.     This  section  shall  be  deemed  to  have  been  in  force  on 

and  from  the  27th  day  of  May,  1893. 

Effect  of  ^^'  ^"  ^"^*^  ^^  ^VLCih.  caution  being    registered    or    re-registered 

registra-  under  the  authority  of  the  preceding  section,  such  caution  shall  have 
tion.  fjjg  same  effect  as  a  caution  registered  within  the  proper  time  from 

the  death  of  the  testator  or  intestate  save  as  regards  persons  who 
in  the  meantime  may  have  acquired  rights  for  valuable  considera- 
tion from  or  through  the  heirs  or  devisees,  or  some  of  them  ;  and 
save  also  and  subject  to  any  equities  on  the  part  of  non-consentinj? 
heirs  and  devisees,  or  persons  claiming  under  them  for  improve- 
ments made  after  the  time  within  which  executors  and  administra- 
tors might  without  any  consent  order  or  certificate  have  registered 
a  caution  if  their  lands  are  afterwards  sold  by  such  executors  or  ad- 
ministrators.   Ont.  Acts,  1893,  c.  20,  s.  2. 

Section  15  is  printed  as  amended  hy  section  11  of  chapter 
17  of  the  Ontario  Acts,  1902.  "  Proper  time"  substituted  for 
''twelve  months."  ''After  the  time  within  which  the  execu- 
tors and  administrators  might  without  any  consent  order  or 
certificate  have  registered  a  caution  "  for  original  words  "  ex^ 
pirafion  of  twelve  months  from  the  death  of  the  testator  or 
intestate*' 

Interest  of 

devi«ee8  of  263^.  The  devisee  of  real  estate  under  the  will  of  a 
tran8mi8-  testator,  subjeet  to  the  Devolution  of  Estates  Act  and  amend- 
ments,  has  a  transmissible  interest  in  the  lands  during  the 
twelve  months*  after  the  death  of  the  testator,  pending  which 
time  tliey  are  vested  by  the  Act  in  the  legal  personal  repre- 
sentatives. 

And  where  real  estate  devised  by  a  will  so  subject,  of  which 
letters  of  administration  with  the  will  annexed  had  been 
^yow  three  years. 
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granted  during  the  twelve  months  succeeding  the  testator's 
death,  but  as  to  which  no  caution  had  ever  been  registered, 
was,  during  such  period,  mortgaged  by  the  devisee  in  good 
faith  : — 

Held,  that  the  mortgage  was  operative  between  the  devisee 

and  the  mortgagee  when  made,  and  became  fully  so  as  to 

land   and   against   the   personal    representatives   when    the 

year  expired,  in  the  absence  of  any  warning  that  it  w^as  needed 

for  their  purposes. 

Re  McMillan,  McMillan  v.  McMillan,  24  O.  R.  181. 

1203^.  Letters  of  administration  to  the  real  estate  of  an 
intestate  who  died  on  October  18th,  1900,  were  issued  to  the 
defendants  on  October  14th,  1901.  Prior  to  the  latter  date 
the  defendant  had  advertised  the  lands  for  sale  on  October 
22nd,  1901,  on  the  day  preceding  which  date,  the  plaintiff, 
one  of  the  heirs,  applied  for  an  injunction  to  restrain  the  sale. 
No  caution  had  been  filed  within  the  year,  nor  did  it  appear 
that  there  were  any  debts  of  the  deceased; — 

Held,  that  the  plaintiff  was  entitled  to  an  injunction,  for 
when  the  defendant  advertised  the  lands  for  sale  he  had  no 
right  to  do  so,  and  at  the  proposed  time  for  sale  he  had  no 
right  to  resell,  since  by  the  operation  of  the  Devolution  of 
Estates  Act  the  property  had  vested  in  their  heirs. 

Dyer  v.  drove,  2  O.  L.  R.  754. 

204    In  order  that  executors  mav  be  placed  in  a  posi- 

*  Powers  of 

tion  to  deal  with  the  real  estate  of  the  testator  the  following  executors 
statutory  provisions  have  been  enacted:  R.  S.  0.  1897,  c.  129, ^^te^*^ 
The  Trustee  Act. 

24.  Where  any  person  has  entered  into  a  ccvutract  in  writing  for 

the  sale  and  conveyance  of  real  estate,  or  of  any  estate  or  interest  ■'^^^"'^*'3» 

e  uC .  f  mfty 

therein,  and  such  person  has  died  intestate,  or  without  providing  by  convey  in 
win  for  the  conveyance  oX  such   real    estate,   or  estate  or  interest  pursuance 
therein  to  the  person  entitled,  or  to  become  entitled  to  such  convey-  ^.^^^  f^^ 
ance  under  such  contract,  then  if  the  deceased  would  be  liable  to  sale  made 
execute  a  conveyance  were  he  alive,  the  executor,  administrator,  or    X  ^^^^^' 
administrator  with  the  will  annexed  (as  the  case  may  be)  of  such  de- 
ceased person  shall  make  and  give  to  the  person  entitled  to  the  same 
a  good  and  sufficient  conveyance,  or  conveyances,  of  such  estates,  and 
of  such  nature  as  the  said  deceased,  if  living,  would  be  liable  to  give, 
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but  without  covenants,  except  as  against  the  acts  of  the  grantor: 
and  such  conveyances  shall  be  as  valid  and  effectual  as  if  the  de- 
ceased were  aliv«  at  the  time  of  the  making  thereof  and  had  exe- 
cuted the  same,  but  shall  not  have  any  further  validity.  R.  S.  O. 
1897,  c.  129,  s.  24  (s.  26  R.  S.  O.  1887,  c.  110). 

Duties  and        25.  Every    executor,    administrator,    and   administrator    with    the 

ofau  *^     will  annexed,  shall,  as  respects  the  additional  powers  vested  in  him 

executor      hy  this  Act,  and  any  money  or  assets  by  him  received  in  consequence 

^^  .  .        of  the  exercise  of  such  powers,  be  subject  to  all  the  liabilities  and 

trator  act-  compellable   to  discharge  all  the   duties   of  whatsoever  kind  which, 

ing  under    as  respects  the  acts  to  be  done  by  him  under  such  powers,  wauld 

in  tP^^^"^  have  been  imposed  mpon  an  executor  or  other  person  appointed  by 

Act.  the  testator  to  execute  the  same,  or  in  case  of  there  being  no  such 

executor  or   person,   would   have   been   imposed   by   law   upon    any 

person  appointed  by  law  or  by  any  Court  or  Judge  of  competent 

jurisdiction  to  execute  such  powers.      R.  S.  O.  1897,  c.  120,  s.  2o 

(s.  27,  R.  S.  O.  1887,  c.  110). 

p  20.  Where  there  are   several   executors,    administrators,    or   ad- 

given  by  ministrators  with  the  will  annexed,  and  one  or  more  of  them  die. 
this  Act  to  the  powers  hereby  created  shall  vest  in  the  survivor  or  survivors, 

mo^rTto        ^-  ^-  ^-  IS^"^'  c-  129.  s.  26  (s.  28,  R.  S.  O.  1887,  c.  110). 
survive. 

Sales  free  SJ05.   Where  the  deceased  was  married  and  left  him 

o?dowi^^  surviving  a  widow,  the  following  provisions  enable  the  per- 
sonal representative  to  make  a  sale  of  land  free  from  the 
claims  of  such  dowress  (Dev.  of  Estates  Act). 

Applica-  11.  (1)  "Where  the  personal  representatives  of  a  deceased  person 

oi3er*al-  ^^^  desirous  of  selling  any  land  devolving  upon  them  free  from 
lowing  dower,  they  may  apply  to  a  Judge  of  the  High  Court,  and  if  the 
s^le  of  Judge  approves  he  may,  by  an  order  to  be  made  by  him  in  a  sura- 

personal  niary  way,  upon  such  evidence  as  to  him  seems  meet,  and  either  ex 
represen-  parte,  or  upon  notice  (to  be  served  personally,  unless  the  Judge 
tatives  free  Q^lig,.^.jgg  directs),  determine  whether  the  land  shall  be  sold  free  from 

the  right  of  the  dowress;  and  in  making  such  determination  regard 

shall  be  had  to  the  interests  of  all  the  parties. 

(2)  No  ex  parte  order  shall  be  made  unless  where  service  upon 
the  dowress  cannot  be  conveniently  made. 

(3)  If  a  sale  free  from  such  dower  is  ordered,  all  the  right  and 
interest  of  such  dowress  shall  pass  thereby;  and  no  conveyance  or 
release  to  the  purchaser  shall  be  required  from  such  dowress;  and 
the  purchaser,  his  heirs  and  assigns,  shall  hold  the  premise*  freed 
and  discharged  from  all  claims  by  virtue  of  the  rights  af  any  snch 
dowress,  whether  the  same  be  to  any  undivided  share,  or  to  the 
whole  or  any  part  of  the  premises  sold. 
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(4)  In  such  case  the  Court  or  Judge  may  direct  the  payment  of 
such  sum  in  gross  out  of  the  purchase  money  to  the  person  entitled 
to  dower  as  may  be  deemed,  upon  the  principles  applicable  to  life 
annuities,  a  reasonable  satisfaction  for  such  right  or  interest;  or 
may  direct  the  payment  to  the  person  entitled  to  dower  of  an  annual 
8um,  or  of  an  income  or  interest  to  be  derived  from  the  purchase 
money  or  any  part  thereof,  as  may  seem  just,  and  for  that  purpose 
may  make  such  order  for  the  investment  or  other  disposition  of  the 
purchase  money  or  any  part  thereof  as  may  be  necessary.  Out.  Acts, 
1««7,  c.  14,  s.  30. 

ISftOO.  In  connection  with  this  subject,  the  following  Land  of 
section  should  be  noticed,  taken  from  R.  S.  O.  1897,  c.  subject  ti> 
168,  An  Act  respecting  Infants.  ^^^**»*- 

9.  If  any  real  estate  of  an  infant  is  subject  to  dower,  and  the  in  caaes  of 
person  entitled  to  dower  consents  in  writing  to  accept  in  lieu  ofd^^er 
dower  any  gross  sum  which  the  Court  thinks  reasonable,  or  the  per-  tuJS^a^ 
manent  investment   of  a  reasonable  sum  in  such  manner  that  the  oe  made, 
interest  thereof  be  made  payable  to  the  person  entitled  to  dower 
during:  her  life,  the  Court  or  Judge  may  direct  the  payment  of  such 
sum  in  gross,  out  of  the  purchase  money  to  the  person  entitled  to 
dower,  as    may  be  deemed    upon    the    principles    applicable  to  life 
annuities  a  reasonable  satisfaction  for  such  estate;  or  may  direct  the 
payment  to  the  person  entitled  to  dower  of  an  annual  sum,  or  of  the 
income  or  interest  to  be  derived  from  the  purchase  money,  or  any 
or  any  part  thereof,  as  may  seem  just,  and  for  that  purpose  may  make 
such  order  for  the  investment  or  other  disposition  of  the  purchase 
money,  or  any  part  thereof,  as  ma/ be  necessary.     R.  S.  O.  1897,  c. 
137.  8.  9. 

26*7.  Where  the  lands  of  the  testator  are  subject  toLandssub- 
encumbrance,  the  following  provisions  from  the  Trustee  ^^cum- 
Act  (R.  S.  O.  1897,  c.  129)  apply:  brances. 

16.   Where,  by  any  will  coming  into  operation  after  the  eighteenth  Devisee  in 
day  of  September,  1865,  or  after  the  passing  of  this  Act,  a  testator  ^^^^^  ™*y 
charges  his  real  estate,  or  any  specific  portion  thereof,  with  the  pay-  money  by 
ment  of  his  debts,  or  with  the  payment  of  any  legacy,  or  other  sped-  »*^^  or 
fie  sum  of  money,  and  devises  the  estate  so  charged  to  any  trustee  ™^/^twfy 
or  trustees  for  the  whole  of  his  estate  or  interest  therein,  and  does  charges, 
not  make  any  express  provision  for  the  raising  of  such  debt,  legacy  "^^^-    ' 
or  sum  of  money  out  of  such  estate,  the  said  devisee  or  devisees  in  want  of 
tmst,  notwithstanding  any  trusts  actually  declared  by  the  testator,  express 
may  raise  such  debt,  legacy  or  money  as  aforesaid,  by  a  sale  and  {]^^  ^j]) 
absolute  disposition  by  public  auction,  or  private  contract,  of  the 

K.R.A.  -7 
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Imp.  Act.,  sftld  real  estate,  or  any  part  thereof,  or  by  a  mortgage  of  the  same, 
5;2-23  V.c.  01-  partly  in  one  mode  and  partly  in  the  other;  and  any  deed  or  deeds 
'  of  mortgage  so  executed,  may  reserve  such  rate  of  Interest  and  fix 

such  period  or  periods  of  repayment,  as  the  person  or  persons  execut- 
ing the  same  think  proper.  R.  S.  O.  18d7,  c.  129,  s.  16  (s.  18,  R.  S. 
O.  1887,  c.  110). 

Power  Yl,  The  powers  conferred  by  the  next  preceding  section   shall 

^ven  by 

lastsection  extend  to  all  and  every  the  person  or  persons  in  whom  the  estate 

extended     devised   is  for  the  time  being  vested  by  survivorship,   descent  or 

to  surviV" 

ore  devi-    <ievlse,  or  to  any  person  or  persons  appointed  under  any  power  in 

8668,  etc.  the  will  or  by  the  High  Court,  to  succeed  to  the  trusteeship  vested 
22*ai  V*'**  ^^  ®"^^  devisee  or  devisees  in  trust  as  aforesaid.  R.  S.  O.  1897,  c. 
35,'  «.  15.  °'  129,  s.  17  (s.  19,  R.  S.   O.  ISST.  c.  110). 

Executor  18.  If  a  testator,  who  creates  such  a  charge  as  is  described  Id 

tt)  h&V6 

power  of     section  16,  does  not  devise  the  real  estate  charged  as  aforesaid  in 

raising        such  terms  as  that  his  whole  estate  and   interest  therein   become 

money         vested  in  any  trustee  or  trustees,  the  executor  or  executors  for  the 

where 

there  is  no  time  being  named  in  the  will  (if  any)    shall  have  the  same  or  lik« 

special        power  of  raising  the  said  moneys  as  is  hereinbefore  conferred  upon 

Q6  vise 

Irao    Act  *^®  devisee  or  devisees  in  trust  of  the  said  real  estate;  and  such 

22-23  V.  0.   powers  shall  from  time  to  time  devolve  to  and  become  vested  in  the 

35,  8.  16.      person  or  persons  (if  any)  in  whom  the  executorship  is  for  the  time 

being  vested;  but  any  sale  or  mortgage  under  this  Act  shall  operate 

only  on  the  estate  and  interest  of  the  testator.    R.  S.  O.  1897,  c.  129. 

s.  18  (s.  20,  R.  S.  O.  1887.  c.  110). 

Purchas-  19.  Purchasers   or   mortgagees   shall    not   be   bound   to   inquire 

ers,  etc.,  whether  the  powers  conferred  by  the  preceding  three  sections  of  this 
not  bound    .  ,  ,  ,  .  ,  ^        , 

to  enquire  -^^ct,  or  any  of  them,  have  been  duly  and  correctly  exercised  by  the 

as  to  exer-  person  or  persons  acting  in  virtue  thereof.  R.  S.  O.  1897,  c.  129.  a. 
mwew.        ^^  ^8.  21,  R.  S.  O.  1887,  c.  110). 

'>?23  V*^c*  ^^*  ^^^  provisions  contained  in  the  preceding  four  sertions  shill 
:h5,  8.  17.  not  in  any  way  prejudice  or  affect  anv  sale  or  mortgage  already 
Section  16  made  or  hereafter  to  be  made  under  or  in  pursuance  of  any  will 
tol9nottO(^n,5„g  into  operation  before  the  18th  day  of  September,  1»T5: 
tain  sales  ^"t  ^^  validity  of  any  such  sale  or  mortgage  shall  be  ascertain*^! 
nor  t^>         and  determined  in  all  respects  as  if  the  said  sections  had  not  been 

extend  t<)  ^nacte<3;  and  the  said  several  sections  shall  not  extend  to  a  devise 
ciHvis©f*8  in 

fee  or  in  to  any  person  or  persons  in  fee  or  in  tail,  or  for  the  testator's  whole 
^^'*  o^,"oo'  ^^^t^ite  and  interest  charged  with  debts  or  legacies,  nor  shall  they 
V  c  35  8  ^^^^^  ^^^  power  of  any  such  devisee  or  devisees  to  sell  or  mortgaire 
18.  ''  as  he  or  they  may  by  law  now  do.  R.  S.  O.  1807,  c.  129,  s.  20;  s.  22, 
K.  S.  O.  1887,  c.  ItT). 

Direction  21.  Where  there  is  in  any  will  or  codicil  of  any  deceased  person 

to  sell  etc 

may  be  ex-  (whether  such  will  has  been  made  or  such  person  has  died  before  or 

ercised  by  after  the  first  day  of  January,  1874),  any  direction,  whether  express 
exec\itor 
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or  implied,  to  sell,  dispose  of,  appoint,  mortgage,  incumber,  or  lease  when  no 

any  real  estate,  and  no  person  is  by  the  said  will  or  some  codicil  ?_ j!l^_  • 

thereto  or  otherwise  by  the  testator  appointed  to  execute  and  carry  appointed 

fhe  same  into  effect,  the  executor  or  executors  (if  any)  named  in  ^*  exerciBe 

Bftme* 
such  will  or  codicil  shall  and  may  execute  and  carry  into  effect 

every  such  direction  to  sell,  dispose  of,  appoint,  incumber,  or  lease 

such  real  estate,  and  any  estate  or  interest  therein,  in  as  full,  large, 

and  ample  a  manner,  and  with  the  same  legal  effect  as  if  the  ex  ecu- 

tor  or  executors  of  the  testator  were  appointed  by  the  testator  to 

execute  and  carry  the  same  into  effect.    R.  S.  O.  1897,  c.  129,  s.  21 

(s.  23,  R.  S.  O.  1887,  c.  110). 

22.  Where  there  Is  In  any  will  or  codicil  thereto  of  any  deceased  Adminis- 

person  (whether  such  will  has  been  made,  or  such  person  has  died  tratorwitb 

will  an* 
before  or  after  the  first  day  of  January,  1874,  any  power  to  any  nexed  may 

executor  or  executors  in  such  will  to  sell,  dispose  of,  appoint,  mort-  exercise 
gage,  incumber  or  lease  any  real  estate,  or  any  estate  or  Interest  E^T^Lj^jjn 
therein,  whether  such  power  is  express  or  arises  by  implication,  and  to  the 
where,  from  any  cause,  letters  of  administration  with  such  will  an-  S?^"**^*^- 
nexed,  have  been  by  a  Court  of  competent  jurisdiction  in  Ontario  q  59^ 
committed  to  any  person,  and  such  person  has  given  the  additional 
security  required  by  section  58  of  the  Surrogate  Courts  Act,  such 
person  shall  and  may  exercise  every  such  power  and  sell,  dispose  of, 
appoint,  mortgage,  incumber  or  lease  such  real  estate,  and  any  es- 
tate or  interest  therein  in  as  full,  large  and  ample  a  manner,  and 
with  the  same  legal  effect  for  all  purposes  as  the  said  executor  or 
executors  might  have  done.    R.  S.  O.  1897,  c.  129,  s.  22  (s.  24,  R.  S. 
O.  1887,  c.  110). 

23.  Wbere  there  is  in  any  will  or  codicil  thereto  of  any  deceased  Or  when 

person  (whether  such  will  has  been  made,  or  such  person  has  died  "^  ^^^  • 

*^  named  in 

before  or  after  the  first  day  of  January,  1874),  any  power  to  sell,  will  to 
dispose  of,  appoint,  mortgage,  incumber  or  lease  any  real  estate,  or  execute 
any  estate  or  interest  therein,   whether  such   power  is   express  or  ^j^  '^^^ 
arises  by  implication,  and  no  person  is  by  the  said  will  or  some 
codicil  thereto,  or  otherwise,  by  the  testator  apiwinted  to  execute 
saeh   power  and  letters  of  administration  with  such  will  annexed, 
hare   been  by  a  Court  of  competent  jurisdiction   in   Ontario  com- 
mitted  to   any  person,   and   such   person    has  given   the  additional 
security  before  mentioned,  such  person  shall  and  may  exercise  every 
such    power  and   sell,   dispose  of,   appoint,   mortgage.   Incumber,  or 
lease  such  real  estate,  and  any  estate  or  interest  therein,  in  as  full, 
large,  and  ample  a  manner,  and  with  the  same  legal  effect,  as  if 
such  last  named  person  had  been  appointed  by  the  testator  to  exe- 
cute such  power.    R.  S.  O.  1897,  c.  129,  s.  23  (s.  25,  R.  S.  O.  1887, 
c.  110). 
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Liability  268.  In  order  that  the  liability  of  an  executor  mav 

executor  be  defined  when  he  executes  conveyances  in  his  fiduciary 
convey^  Capacity,  the  following  provisions  have  been  enacted: 
anoes.        r   g   q   ^397   ^   ^g   ^^  ^^^  respecting  the  Law  and 

Transfer  of  Property. 

S^be"**^**^  17— (1)  In  a  conveyance  made  on  or  after  the  first  diay  of  July. 
implied.  1886,  there  shaU,  in  the  several  cases  in  this  section  mentioned, 
^™P:  -4*^*'  b^  deemed  to  be  included,  and  there  shall  in  those  several  cases 

44-4u  V    C 

41  *».  7.  ^^  implied,  covenants,  to  the  effect  in  this  section  stated,  by  the 
person  or  by  each  person  who  conveys,  as  far  as  regards  the  sub- 
ject-matter or  share  of  subject  matter  expressed*  to  be  conveyed  by 
him,  with  the  person,  if  one,  to  whom  the  conveyance  is  made,  or 
with  the  persons  jointly,  if  more  than  one,  to  whom  the  conveyance 
is  made  as  joint  tenants,  or  with  each  of  the  persons,  if  more  than 
one,  to  whom  the  conveyance  is  made  as  tenants  in  common,  that 
is  to  say: 

On  coven-         In    a    conveyance,    the    following    covenant    by    every    p?rf5o:i 

ants  by       ^Jjq  conveys,  and  is  expressed  to  convey,  as  trustee  or  mortgagee, 

trustees, 

etc.    Imp.  ^^  *s  personal  representative  of  a  deceased^  person,  or  as  committee 

Act,  8.  7.    of  a  lunatic  so  found  by  inquisition  or  judicial  declaration,  or  under 

an  order  of  the  Court,  which  covenant  shall  be  deemed  to  extend 

to  every  such  person's  own  acts  only,  namely: 

Against  '  That  the  person  so  conveying  has  not  executed,  or  done,  or 
encum-  knowingly  suffered,  or  been  party  or  privy  to,  any  deed  or  thing, 
ranees.  whereby,  or  by  means  whereof  the  subject-matter  of  the  convey- 
ance, or  any  part  thereof,  is  or  may  be  impeached,  charged,  affected, 
or  incumbered  in  title,  estate  or  otherwise,  or  whereby  or  by  means 
whereof  the  person  who  so  conveys  is  in  anywise  hindered  from 
conveying  the  subject-matter  of  the  conveyance,  or  any  part  thereof. 
In  the  manner  in  which  it  is  expressed)  to  be  conveyed. 

Convey-  0^)  Where  In  a  conveyance,  a  person  conveying  is  not  expressed 

anoes  by  to  convey  as  beneficial  owner,  or  as  settlor,  or  as  trustee,  or  as 
of  ben^i-  mortgagee,  or  as  personal  representative  of  a  deceased  persdn,  or 
ary.  as  committee  of  a  lunatic  so  found  by  inquisition  or  judicial  declara- 

tion, or  under  an  order  of  the  Court,  or  by  direction  of  a  person  a* 
beneficial  owner,  no  covenant  on  the  part  of  the  person  conveying 

phall  be  by  virtue  of  this  section   implied   in  the  conveyance.      Tl- 
S.  O.  1897,  c.  119,  s.  17  (part);  (s.  17  R.  S.  O.  1887,  c.  100). 

Protection        ^^^   Rales  of  land  by  executors,  if  made  in  a  reason- 
of  sales  of  able  manner,  otherwise  are  protected  in  certain  parti 
executors,  oulars,  by  statute,  as  follows  (Trustee  Act,  R.  S.  0. 1S97, 
c.  129,  s.  29): 
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20.  (1)  No  sale  made  by  a  trustee  shall  be  impeached  by   any  Sales  by 
cet«tui  que  trust  upon  the  ground  that  any  of  the  conditions  subject  trusteen 
to  which  the  sale  was  made,  were  unnecessarily  depreciatory,   un-  I^,i!|^!j™ble 
less  it  also  appears  that  the  consideration  for  the  sale  was  thereby  on  certain 

readered  inadetiuate.  grounds. 

Imp.   Act. 

(2)  No  sale  made  by  a  trustee  shall  after  the  execution  of  the  51-52  V.  c 

conveyance  be  impeached  as  against  the  purchaser,  upon  the  ground     ♦    *  ''• 
that  any  of  the  conditions  subject  to  which  the  sale  was  made  were 
unnecessarily   depreciatory,   unless   it   appears   that   such   purchaser 
was  acting  in  collusion  with  the  trustee  at  the  time  when  the  con- 
tract for  the  sale  was  made. 

(3)  No  purchaser,  ui)on  any  sale  made  by  a  trustee,  shall  be  at 
liberty  to  make  any  objection  against  the  title  upon  the  ground 
aforesaid. 

(4)  This  section  shall  apply  only  to  sales  made  on  or  after  the 
4th  day  of  May.  1891.     Ont.  Acts,  1891,  c.  19,  s.  8. 

2.  In  the  construction  of  this  Act,  the  words  **  Will,"  **  Real 
Estate/*  and  **  Personal  Estate,"  shall  have  the  meaning  assigned 
to  them  respectively  by  section  9  of  the  Wills  Act  of  Ontario.  R. 
S.  O.  1897,  c.  129,  s.  2  (s.  1,  R.  S.  O.  1887,  c.  110). 

These  words  are  interpreted  as  follows  (R.  S.  0.  1897,  interpre- 

fv    losi    o    ()\   .  tation. 

C.  l^O,  S.  .f)   .  Rev.  Stat., 

1.  "  Will  "  shall  extend  to  a  testament,  and  to  a  codicil,  and  to  ^'  ^'^^' 
an  appointment  by  Will,  or  by  writing  in  the  nature  of  a  Will  in 
«.xercise  i\t  a  power  and   also  to  a   disposition   by   Will   and   testa- 
ment or  devise  of  the  custody  and  tuition  of  any  child,  by  virtue 

of  the  Act  passed  in  the  twelfth  year  of  the  reign  of  King  Charles 
II.,  tmtitled  **  An  Act  for  taking  away  the  Court  of  Wards,  and 
Liveries  and  Tenures  in  Capite,  and  by  Knight  Service  and  Pur- 
veyance, and  for  settling  a  revenue  upon  His  Majesty  in  lieu 
thereof,"  and  to  any  other  testamentary  disposition; 

2.  **  Real   estate  "   shall  extend  to  messuages,   lands,  rents  and 
liere*litaments,  whether  freehold  or  of  any  other  tenure,  and  whether 
corporeal,   incorporeal    or    personal,   and    to    any   undivided    share 
thereof,  and  to  any  estate,  right  or  interest   (other  than   a  chattel 
intcrr.st)   therein; 

3.  *'  Personal  estate  "  shall  extend  to  leasehold  estates  and  other 
chattels  real,  and  also  to  moneys,  shares  of  Government  and  other 
funds,  securities  for  money  (not  being  real  estate),  debts,  choses  in 
attion.  rights,  credits,  goods,  and  all  other  property  whatsoever 
which  by  law  devolves  upon  the  executor  or  administrator,  and  to 
any  share  or  interest   therein. 
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CHAPTEE    II. 


LAND  AS  ASSETS. 
Heir  liable         370.  Besides  the  liability  of  the  executor  or  adminis- 

at  common 

law  for  trator  in  respect  of  the  personal  assets  in  his  hands,  the  heir 
^  ^'  of  the  deceased  is  liable  at  the  common  law  to  the  extent  of 
the  real  assets  descended  for  the  payment  of  his  ancestors' 
debts  of  a  certain  quality,  namely,  those  due  on  bonds,  cove- 
nants or  other  specialties  in  cases  where  the  deceased  bound 
himself  and  his  heirs. 

Jefterson  v.  Morton,  2  Saund.  7. 

Remedy  271.   Creditors  by  specialties  which  affected  the  heir, 

creditors  provided  he  had  assets  by  descent,  had  not  at  the  common  law 

devisee  H  *^^  Same  remedy  against  the  devisee  of  their  debtor.     To 

Wm.  and  obviate  this  mischief,  the  Stat.  3  Wm.  &  Marv,  c.  14,  was 

M.  c.  14.  ^  7  r 

passed.  This  statute  gave  the  specialty  creditor  a  remedy 
against  the  devisee;  but  did  not  extend  to  damages  for  breach 
of  covenant  or  contracts  under  seal  made  by  the  testator. 

How  2*72.  It  was  further  held  that  the  statute  applied  onlv 

where  a  debt  in  the  ordinary  sense  of  the  word  existed  between 
the  parties  in  the  lifetime  of  both;  and,  therefore,  that  an 
action  of  debt  did  not  lie  against  the  devisee  of  a  surety  in 
respect  of  breaches  of  covenant  which  did  not  occur  in  the 
lifetime  of  the  testator,  even  though  the  damages  were  liqui- 
dated so  that  in  form  they  might  be  sued  for  in  an  action 
of  debt. 

Statute  aT».  Bv  Stat.  5  Geo.  II.,  c.  7,  s.  4,  it  is  enacted  that, 

o  Creo   II  *" 

c.  7, 8.  4,  '  "  The  houses,  lands,  negroes  and  other  hereditaments  and 
TO?onie«  real  estates  situate  or  being  within  any  of  the  said  planta- 
debt^'*^"^    tions,  i.e.,    British    plantations    in    America,    b<(h)nging    to 
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any  person  indebted,  shall  be  liable  to -and  chargeable 
with  all  just  debts,  duties  and  demands  of  what  nature  or 
kind  soever,  owned  by  any  such  person  to  his  Majesty, 
or  any  of  his  subjects,  and  shall  and  may  be  assets  for 
the  satisfaction  thereof,  in  like  manner  as  real  estates 
are  by  the  law  of  England  liable  to  the  satisfaction  of 
debts  due  by  bond  or  other  specially,  and  shall  be  sub- 
ject to  the  like  remedies,  proceedings  and  process  in 
any  court  of  law  or  equity  in  any  of  the  said  plantations 
respectively,  for  seizing,  extending,  selling  or  disposing 
of  any  such  houses,  lands,  negroes  and  other  heredita- 
ments and  real  estate,  towards  the  satisfaction  of  such 
debts,  duties  and  demands,  and  in  like  manner  ^s  per- 
sonal estates  in  any  of  the  said  plantations  respectively, 
are  seized  extended,  sold  or  disposed  of  for  the  satisfac- 
tion of  debts." 

Lands  are  assets  for  the  satisfactipn  of  debts  in  the  hands  of  an 
executor,  under  6  Geo.  IT.,  c.  7;  and  to  a  plea  of  plene  admimstra>it, 
the  plaintiff  may  reply  lands. 

Gardiner  v.  Gardiner,  2  O.  S.  520.- 

Lands  may  be  sold  on  a  judgment  against  one  of  several  execu- 
tors, in  the  same  manner  as  if  it  had  been  against  all. 

Doe  d.  Smith  v.  Shutcr,  5  O.  S.  655. 

Semble,  that  lands  may  be  sold  under  a  judgment  confessed  by 
ail  executor. 

Doc  d.  Lyon  v.  Lege,  4  U.  C.  R.  3C0. 

Under  5  Geo.  II.,  c.  7,  lands  are  assets  in  the  hands  of  executors 
for  the  payment  of  unliquidated  damages  in  an  action  of  corenant, 
not  merely  for  debts. 

Sickles  V.  Asselatine,  10  U.  C.  R.  203. 

Under  5  Geo.  II.,  c.  7,  real  estate  in  the  colonies  is  liable  to 
satisfy  a  judgment  for  damages  in  an  action  of  covenant. 

Nugeni  v.  Campbell,  ct  o7.,  3  U.  C.  R.  301. 

4 

The  liability  of  lands  for  debts  under  5  Geo.  II.,  c.  7,  is  not 
affected  by  the  death  of  the  debtor.  He  or  his  heir  or  his  devisee 
after  his  death  may  sell  or  convey  to  a  bona  fide  purchaser  for 
value,  at  any  time  before  judgment  has  been  entered  against  him 
or  his  personal  representatives,  or  execution  against  lands  issued  upon 
it;  and  such  purchaser  will  have  a  good  title  as  against  creditors. 

Levisconte  v.  Dorland,  17  U.  C.  R.  437. 
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2T4.  Section  35  of  R.  S.  O.  1897,  c.  77,  The  Execu- 
tion Act,  is  as  follows  : 

Interest  in        35.  The  title  and  Interest  of  a  testator,  or  intestate,  in  real  es- 

real  estate  f^iQ  may  be  seized  and  sold  nnder  a  judgment  and  execution  re- 

to  be  8eiz~ 

able  on   a  covered  by  a  creditor  of  the  testator  or  intestate  against  his  executor 

jud^ent  or  administrator,  in  the  same  manner  and  under  the  same  process 
executor     that  the  same  could  be  sold   under*  judgment  and  execution  ngainst 

the  deceased  if  living.    R.  S.  O.  1897.  c.  77,  s.  35  (R.  S.  O.  1887,  c. 

64,  s.  26;  c.  110,  s.  14). 

Execution         375.  The  land  of  a  testator  or  intestate  is  liable  to 
not  credit-  be  sold  Only  for  his  debt,  and  where  it  is  shewn  that  the 
d«^Med.  judgnaent  was  not  in  fact  recovered  in  respect  of  such  a 
debt,  but  that  the  execution  creditors  never  were  credi- 
tors of  the  deceased,  a  sale  of  the  land  under  it  cannot 
be  supported. 

Freed  v.  Orr,  6  A.  li.  690. 

Money  Where  money  has  been  paid  by  a  testator  on  an  agreement  for 

paid  on  un- the  purchase  of  lands,  which  the  vendor  has  failed  to  complete,  it 
aff^^inent  ^^^  ^  recovered  back  by  the  executors,  as  money  had  and  receiTe<l 
to  pur-       to  the  use  of  the  testator. 

Innes  v.  Brown,  5  O.  S.  665. 

The  heirs  276.  Since  27  Vict.  c.  15,  for  the  purpose  of  an 

thatthey^^^^^"^^^^  agaiust  lauds,  heirs  are  prima  facie  bound  by 
are  not      ^  judgment  against  the  executor  or  administrator  of 
under       their  ancestor,  in  the  same  way  as  next  of  kin  are  bound ; 
ju  gment.  ^^^  although  they  are  not  entitled  as  of  course  to  have 
the  issue  tried  over  again,  it  is  open  to  them  to  shew,  not 
only  fraud   and    collusion,  but   that    the   judgment  or 
decree,  though  proper  against  the  executor  or  adminis- 
trator, was  in  respect  of  a  matter  for  which  the  hdr8 
were  not  liable. 

Lovell  V.  Qihson,  19  Chy.  280. 

The  opinion  acted  upon  by  Alowat,  V.C.,  in  the  last  case,  that  for 
the  purpose  of  an  execution  against  lands  heirs  are  now  prima  fade 
bound  by  a  judgment  against  the  executor,  was  followed  by  Strong. 
V.C,  with  an  intimation  that,  but  for  that  case,  he  (V.C.  Strong) 
would  not  have  arrived  at  the  same  conclusion. 

WilUa  V.  WilU8,  19  Chy.  573. 


LAND   AS  ASSETS.  105 

STT.  Besides  the  interest  which  the  executor  or^^owers  of 

exeoutf«r 

administrator  in  all  cases  took  in  the  whole  personal  as  to  real 
estate  of  the  testator  or  intestate,  he  might  in  some  in- ^^  from 
stances  be  seized  of  real   property  of  the   deceased  asj?®""®^"- 
trustee,  or  be  ex  officio  invested  with  the  power  of  dis-  Eautes 

Ant- 

posing  of  it.  The  rule  as  stated  by  Williams  (page  573)  '^''''• 
was,  "  You  must  find  out  the  intention  of  the  testator 
from  the  whole  will  taken  together,  and  if  it  appears  on 
the  whole  construction  that  you  cannot  give  efifect  to  the 
will  unless  you  give  to  the  executors  a  legal  estate,  then 
you  must  hold  that  they  have  the  legal  estate." 

fiys.  A  testator  could  not  alter  the  legal  character 
of  real  property  by  directing,  either  impliedly  or  express- 
ly, that  it  should  be  considered  part  of  his  personal 
estate;  therefore,  where  lands  were  devised  to  executors 
to  be  sold  for  the  payment  of  debts  and  legacies,  tho 
money  arising  from  the  sale  was  considered  equitable  not 
legal  assets.  Important  consequences  arose  from  this 
distinction.  Equity,  acting  on  the  maxim  that  things 
shall  be  considered  as  actually  done  which  ought  to  have 
leeu  done,  considered  in  some  instances,  land  as  money 
and  money  as  land.  Therefore,  every  person  claiming 
property  under  an  instrument  directing  this  conversion, 
had  to  take  it  in  the  character  which  that  instrument  im- 
pressed upon  it,  and  its  subsequent  devolution  and  dis- 
position were  governed  by  the  rules  applicable  to  that 
species  of  property. 

ti7SI.  Where  real  estate  is  contracted  to  be  sold,  the  Reaiestuti- 
vendor  is  regarded  as  a  trustee  for  the  purchaser  of  the  t^'beToi?/ 
estate  sold,  and  the  purchaser  as  a  trustee  of  the  pur- 
chase money  for  the  vendor;  therefore  the  death  of  the 
vendor  or  vendee  before  the  conveyance  or  surrender,  or 
even  before  the  time  agreed  upon  for  completing  the  con- 
tract, is  immaterial. 

280.  On  the  same  principle,  money  covenanted  to  Money 
be  laid  out  in  land  and  de9cended  to  the  heir,  nor  did  it^^^tobl!^ 
make  any  difiference  that  the  covenant  was  a  voluntarv  ia»<J/»"<^ 

•    and 

one. 
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Testator  2^1.  Again,  a  testator  can,  by  his  will,  change  the 

may  pre-  c        /  /      v  /  «=r  . 

elude que8.  nature  of  his  real  estate  to  all  intents  and  purposes,  so  as 
iiaturTof^  to  preclude  all  questions  between  his  real  and  personal 
real  estate,  representatives  after  his  death. 

Failure  of  383.  Again  where  the  conversion  of  land  into  monej- 
Asdin^ctedis  directed  by  a  testator  for  a  particular  purpose,  which 
fails,  so  much  of  the  estate  as  remains  undisposed  of 
results  to  the  heir.  If,  on  the  other  hand,  there  is  a  con 
version  of  personal  estate  into  real  estate,  and  there  is 
an  ultimate  limitation  which  fails  to  take  efifect,  the  in- 
terest which  fails  results  for  the  benefit  of  the  personfl 
entitled  to  the  personal  estate. 

Land  388.  It    frequently  occurs   that   the  deceased  has 

devised  itir 

payment  dcvised  his  real  estate  for  the  payment  of  his  debts,  or  of 
of  debts,    j^.g  ^Qiy^  and  legacies,  or  has  charged  his  real  estate  with 

their  payment. 

Exonera-  284.  With  respcct  to  the  exoneration  of  the  real 

r«li  estate  estate  from  legacies,  the  general  rule  is  equally  clear  a» 
lerojies  ^^  ^®  ^^^^  respect  to  debts  that  the  personal  estate  is  the 
fir^t  and  natural  fund  for  the  payment  of  them,  and  the 
real  estate  is  only  to  be  resorted  to  in  aid  of  the  personal. 
Therefore,  even  in  cases  where  there  is  no  doubt  as  to 
debts  and  legacies  being  efifectually  charged  by  the  tes- 
tator on  the  real  estate;  yet  the  personal  estate  remains 
undischarged  from  its  primary  liability  to  those  claims. 
Accordingly,  the  direction  of  the  testator  to  sell  or  mort- 
gage his  real  estate  for  the  payment  of  his  debts  and 
legacies,  is  not  alone  evidence  of  the  intention  of  the 
testator  that  the  personal  estate  should  be  exempted 
from  those  charges,  and  amounts  only  to  a  declaration 
that  the  real  estate  shall  be  so  applied  to  the  extent  in 
which  the  personal  estate,  which  by  law  is  the  primary 
fund,  shall  be  insufficient  for  those  purposes. 

■ 

Personal  385.  Nevertheless,  it  is  clear  that  a  testator  may,  if 

be^Wra^^he  pleases,  give  the  personal  estate  as  against  his  heir  or 
f ''^'^d^  any  other  real  representative  discharged  from  the  pay- 
and  liabii  mcut  of  his  debts  and  legacies,  and  in  such  cases  the 

itiee. 
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rules  of  exoneration  in  favour  of  the  heir  or  devisee  fail  of 
application.  The  personal  fund  will  be  exempted  if  the  in- 
tention of  the  testator  in  its  favour  can  be  collected  from  a 
sound  interpretation  put  on  the  whole  will.  If  there  appears 
from  the  whole  testamentary  disposition  an  intention  on  the 
part  of  the  testator  so  expressed  as  to  convince  a  judicial  mind 
that  it  was  meant  not  merely  to  charge  the  real  estate,  but  so 
to  charge  it  as  to  exempt  the  personal.  The  rule  of  construc- 
tion is  such  as  aims  at  finding,  not  that  the  real  estate  is 
charged,  but  that  the  personal  estate  is  discharged. 

2SO.   A  pecuniary  legacy  given  generally  without  spe-  PecuuUry 
cification  of  a  particular  fund  for  its  payment  is  primarily  given 
chargeable  upon  the  personal  estate,  although  in  other  parts  Ke"^'*^^y- 
of  the  will  the  real  estate  is  made  expressly  liable  to  it,  but 
if  the  pecuniary  legacy  be  not  given  generally  but  given  only 
out  of  a  particular  fund,  there  the  legatee  can  have  recourse 
only  to  the  particular  fund. 

Colville  V.  MiddletOH,  3  Beav.  570. 

2ST.   Where  a  testator  gives  a  certain  portion  of  his  Certain 
personal  estate,  and  expressly  directs  that  it  shall  be  liable  n^ess?"  ^^ 
and  applicable  to  the  payment  of  his  debts,  it  is  an  exonera-  "*^^®- 
tion  of  the  general  personal  estate. 

Coventry  v.  Coventry,  2  Dr.  &  Sm.  470. 


Where  a  testator  directs  a  sale  of  his  real  estate  Union  of 
and  the  proceeds  and  the  personal  estate  are  thrown  into  one 
mass,  which  he  subjects  to  the  payment  of  debts  and  legacies, 
the  real  and  the  personal  estate  must  contribute  in  proportion 
to  their  relative  amounts  to  the  payment  of  the  debts  and 
legacies. 

Allen  V.  Gott,  L.  R.  7  Ch.  439. 

2S9.  Under  the  Devolution  of  Estates  Act  lands  are 
made  expressly  liable  for  the  debts  of  the  deceased,  as  fol- 
lows : — 
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Applica-  7.  ♦The  real  and  personal  property  of  a  deceased  person  com- 

tion  of  prised  in  any  residuary  devise  or  bequest  shall  (except  so  far  as  a 

in  pay-  contrary  intention  shall  appear  from  his  will  or  any  codicil  thereto) 

mentof  be  applicable  ratably,  according  to  their  respective  values,  to  the 

^^^^^'  payment  of  his  debts.     R.  S.  O.  1887,  c.  108,  s.  7. 

290.  In  furtherance  of  the  same  object,  sections  4,  5 
and  6  of  chapter  1  of  the  Ontario  Statutes  of  1902  enact  as 
follows : 

I^ancis  4.  The  lands  of  a  deceased  person  which  shall  become  vested  in 

which  vest  his  heir  or  devisee  under  the   thirteenth  section  of  The  Devolution 

in  bcuoTi  • 

oiarv  ^^  Estates  Act  shall  continue  to  be  liable  to  answer  the  debts  of 

under  Rev.  such  deceased  person  as  they  wauld  be  if  vested  in  the  personal 

^^^•*^^27,  representative  of  the  deceased,  and  in  the  event  of  a  bona  fide  sale 

s.  13,  to 

remain        thereof  for  value,  by  such  heir,  or  devisee,  he  shall  be  personally 

liable  to       liable  for  the  debts  due  to  the  creditors  of  such  deceased  person  to 
debts 

the  extent  of  the  prckceeds  qf  such  lands,  and  in  case  the  sale  shall 

Benefi-        not  have  been  bona  fide,  then  to  tne  extent  of  the  actual  value  of 
ciary  to  be       . ,   ,       , 
personally   ^aid  lands., 

liable  for 
debts  of 
deceased 
to  extent 
of  estate. 

Bona  fide  5.  Any  bona  fide  purchaser  for  value  of  any  lands  of  any  deceased 

P"'*'^*^®**  person  which  have  become  vested  in  his  heir  or  devisee  as  aforesaid, 

ficiary  without  notice  of  the  claims  of  any  unpaid  creditors  of  the  deceased 

without  person,   through  whom   such  heir  ar  devisee  shall   claim,   shall   be 

deb^^^  entitled  to  hold  such  lands  freed  and  discharged  from  the  claims  of 

protected,  such  creditors. 

Property  q    Property  real  and  personal,  over  which  a  deceased  person  has 

deceaued  *  general  power  of  appointment,  which  he  may  exercise  for  his  own 

exercised  benefit  without  the  assent  af  any  other  person,  shall  be  assets  for 

powTra  of  **^^  payment  of  his  debts,  where  the  same  is  appointed  by  his  wilU 

appoint-  and,  under  an  execution  against  the  personal  representatives  of  such 

ment  to  be  deceased  person,  such  assets  may  be  seized  and  sold  after  the  de- 
aosotfl 

ceased  person's  own  property  has  been  exhausted. 


♦The  Devolution  of  Estates  Act,  R.  S.  O.  c.  127,  vests  the  real 
as  well  as  the  personal  estate  of  a  deceased  person  in  his  personal 
representatives  for  the  purpose  of  paying  his  debts;  but,  except  in 
the  case  of  a  residuary  devise  specially  provided  for  by  section  7, 
3  W.&  M.    the  order  in  which  different  classes  of  property  are  applicable  to 
c-  "•  the  payment  of  debts  has  not  been  changed  by  the  Act.     Re  Hopki 

Estatf,  32  O.  R.  315. 
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7.  Lineal   and   collateral   warranties   at   common   law,    with   all  Warrant- 

168  0'bollftll* 

their  incidents,  are  abolished,  but  the  liability  of  the  executors,  or  ^ 
administrators,  or  devisees,  of  any  person  who  shall  have  made  any  4  &  5 
covenant,  is  unaffected  by  this  section.  ^^^^  ^'  ^' 

29i,  A  testator  by  his  will  directed  his  executors  to 
pay  his  debts,  funeral  expenses  and  legacies  thereinafter 
given  out  of  his  estate,  and  proceeded  :  "  My  executors  are 
hereby  ordered'  to  sell  all  my  real  estate,  after  the  payment 
of  all  my  just  debts  and  funeral  expenses,  and  all  my  pro- 
perty and  personal  effects,  money  or  chattels,  are  to  be  equally 
divided  between  my  children  and  their  heirs,  that  is,  the  heirs 
of  my  son  G.  and  daughter  E.,  now  deceased,  and  my  son  J., 
Mary  or  Hannah,  or  their  heirs.  Should  any  of  my  said 
heirs  not  be  of  age  at  my  death,  my  executors  are  to  place 
their  legacies  in  some  of  the  banks  of  Ontario  until  the  said 
heirs  are  of  age."  Held,  (1)  That  there  was  no  intestacy 
either  of  the  real  or  personal  estate.  It  is  to  be  presumed 
that  the  testator  did  not  intend  to  die  intestate,  and  the  lan- 
guage showed  that  he  did  not  intend  his  heirs  to  take  his  pro- 
perty as  real  estate,  as  he  peremptorily  directed  a  sale,  mak- 
ing an  actual  conversion  of  it  into  money,  thus  blending  the 
real  and  personal  property  into  a  common  fnnd,  and  then 
bequeathed  it  all  to  the  legatees.  (2)  That  the  persons  en- 
titled to  share  under  the  will  took  per  capita  and  not  per 
stirpes  npon  the  same  principle  as  in  the  case  of  Ahrey  v. 
Newman,  16  Beav.  431.  (3)  That  the  grandchild  of  G.  was 
not  entitled  to  a  share,  the  children  of  G.  taking  in  their  own 
right  and  not  in  a  representative  capacity. 

Wood  V.  Armour,  12  O.  R.  14G. 

293.  Where  there  is  no  absolute  direction  to  sell,  but  Discretion 
a  discretion  is  given  to  a  trustee  to  sell  or  not,  there  is  no  transfer  no 
conversion ;  but  the  property  remains  of  the  character  it  pos- 1[^^^^ 
sessed  at  the  death  of  the  testator  until  the  trustee  has  seen 
fit  in  his  discretion  to  change  it  by  an  execution  of  the  power. 

In  re  Trustees  of  WHl  of  Ann  Parker,  20  Chy.  389 
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CHAPTER  III. 

PERSONAL   PROPERTY   DEVOLVING  ON    EXECU- 

TORS  OR  ADMINISTRATORS. 

99S,  It  now  becomes  necessary  to  consider  the  various 
kinds  of  personal  property  which  may  devolve  upon  an  execu- 
tor or  administrator,  otherwise  called  "assets.^' 

294.  By  assets,  in  the  hands  of  an  executor  or  adminis- 
trator, is  meant  sufficient  property,  from  the  French  assez. 
to  make  him  chargeable  to  a  creditor  and  a  legatee  or  jmrty 
in  distribution,  as  far  as  such  property  extends. 

295.  The  general  rule  as  to  what  shall  be  said  to  be 
assets  in  the  hands  of  an  executor  or  administrator  to  charge 
him  is  thus  laid  down : 

AU  those  goods  and  chattels,  actions  and  commodities,  which 
were  of  the  deceased  in  right  of  action  or  possession  as  his  own, 
and  so  continued  to  be  to  the  time  of  his  death,  and  which  after  his 
death  the  executor  or  administrator  doth  get  into  his  hands  as  dnly 
belonging  to  him  in  the  right  of  his  executorship  or  administrator- 
ship, and  all  such  things  as  do  come  to  the  executor  or  administrator 
in  lien  or  by  reason  of  that,  and  nothing  else,  shall  be  considered  to 
be  assets  in  the  hands  of  the  executor  or  administrator  to  make  him 
chargeable  to  a  creditor  or  legatee. 


296.   We   have    seen    (paragraph   247)    that    in   On- 


Functions 
of  execuU»r 

or  admin-   tario  before  the  Devolution  of  Estates  Act,  only  personal 

istrator  as  -•     •    .         i  1         • 

to  person-  property  went  to  the  executor   or   administrator.     As  since 

^*  that    Act    all    property    real    and  personal  devolves   upon 

the  personal  representative,  it  is  necessary  to  explain  the 

*Sub-Beo.  (4)  of  section  4  of  the  Devolntion  of  Estates  Act  provides 
as  follows:  — 

Adminis-  W  Whete  any  person  applies  to  be  appointed  an  administrator,  and 

trator  to     the  admin istration  applied  for  is  a  {general  administration,  the  applica- 
give  tion.  and  the  affidavit  in  support  thereof,  shall  show  the  particnl&ra  of 

security      the  real  estate  of  the  deceased,  and  the  value  or  probable  value  thereof; 
to  cover      and  the  amount  of  the  security  to  be  f^iven  shall  have  reference  to  saoh 
real  estate,  yalue  as  well  as  to  the  value  of  the  other  estate  of  the  deceased.     R.  S. 
O.,  1887,  c.  108, 8.  4. 
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functions  of  a  personal  representative  with  respect  to  all 
kinds  of  property.  These  functions  as  to  personalty 
will  be  considered,  1.  As  to  Chattels  Personal;  2.  Chat- 
tels Keal;  3.  Choses  in  Action.  Their  duties  as  to  cau- 
tioning real  property  have  been  stated  in  the  last  chap- 
ter. Their  other  duties  with  regard  to  real  property  will 
also  appear. 

397.  Chattels  personal  are  properly  and  strictly  Chattels, 
speaking  things  movable,  which  way  be  annexe<l  to  ordeHned/ 
attendant  on  the  person  of  the  owner,  arid  carried  about 
with  him  from  one  part  of  the  world  to  another.  Such 
as  animals,  household  stuff,  money,  jewels,  corn,  gar- 
ments and  everything  that  can  be  properly  put  in  motion 
and  transferred  from  place  to  place.  All  these  and  other 
things  of  the  same  nature  generally  speaking  belong  to 
the  estate  of  the  executor  or  admisistrator. 

Where  a  will  creates  a  life  estate  in  chattels,  the  Life  estate 
executor  is  discharged  when  he  hands  over  such  chattels  ^"^  * 
to  the  tenant  for  life.    The  tenant  for  life,  and  not  the 
executor  then  becomes  liable  for  them  to  the  person  en- 
titled in  remainder. 

Re  MnnMe.  10  P.  R.  98. 

20S.  Chattels  animate  may    be    sub-divided    into  Chattel* 

,  ,,,__•  ^  animate. 

such  as  are  domestic  and  such  as  are  ferae  naturae.  In 
such  as  are  of  a  nature  tame  and  domestic  as  horses, 
kine,  sheep,  poultry  and  the  like,  a  man  may  have  an 
absolute  property,  anfl  they  are  therefore  capable  of  be- 
ing transmitted  like  any  other  personal  chattel,  to  his 
executor  or  administrator.  Also  hounds,  greyhounds, 
and  spaniels  and  the  like,  as  they  may  be  valuable,  and 
may  serve  not  only  for  delight,  but  profit,  shall  go  to  the 
executors  or  administrators.  In  those  of  a  wild  nature, 
i.e.,  such  as  are  usually  found  at  liberty  and  wondering 
at  large,  generally  speaking,  a  man  can  have  no  property 
transmissible  to  his  representative. 

Black.  Coram.  390,  391. 
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turceper 

indus- 

triam. 


vm^^f  a»».  But  a  qualified  property  may  subsist  in  anl- 

in  animals  mals  of  the  latter  class  per  industriam  hominis,  by  a 
man's  reclaimSng  them  and  making  them  tame  by  art, 
industry  or  education,  or  by  so  confining  them  within  his 
own  immediate  power  that  they  cannot  escape  and  use 
their  natural  liberty;  and  the  aniimals  so  reclaimed  or 
confined  belong  to  the  executor  or  administrator.  Thus 
if  the  deceased  have  any  tame  pigeons,  deer,  rabbits, 
pheasants  or  partridges,  they  shall  go  to  his  executors 
or  administrators.  So,  Vbough  they  were  not  tame,  if 
they  were  kept  alive  in  any  room,  cage  or  such  like  place, 
as  fish  in  a  tank;  but  if  at  any  time  they  regain  tbeif 
natural  liberty,  the  property  instantly  ceases  unless  they 
have  animum  revertendi,  which  is  only  to  be  known  by 
their  usual  custom  of  returning. 

2  Black.  Comm.  392. 


Propter 

impoten- 

tmm. 


As  to  Bees.    See  R.  S.  C,  1897,  c.  117. 

BOO.  A  qualified  property  may  also  subsist  in  ani 
mals  ferae  naturae  propter  impotentiam;  as  in  young 
pigeons,  who,  though  not  tame,  being  in  the  dovehouse, 
are  not  liable  to  fly  out,  and  they  go  to  the  executor  or 
administrator. 


Animals  301.   The  animals  which  a  man  has  ratione  privi- 

priviicffii.  'cgii  are  considered  as  incident  to  the  freehold  and  in- 
heritance and  did  not  pass  to  the  executor  or  administra 
tor.    Thus  deer  in  a  park,  or  doves  in  a  dovehouse,  did 
not  go  to  the  executor  or  administrator,  but  they  will 
go  to  him  now. 


yi^^  802.  So  if  a  man  buys  fish,  as  carp,  bream,  trout, 

etc.,  and  put  them  into  his  pond,  and  dies,  in  this  case 
the  heir  who  has  the  water  shall  have  them,  because 
they  were  at  liberty  and  could  not  be  gotten  without 
industry;  but  it  is  otherwise  if  they  are  in  a  tank  or  in  a 
net  or  the  like,  for  then  they  are  severed  from  the  »oiL 
They  now  devolve  upon  the  executor  in  both  cases. 
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303.  But  if  the  deceased  has  only  a  term  for  years  Estate  of 
in  the  lands  in  which  the  park,   warren,   dovehouse  orJi^^d^'^y 
pond  is  situate,  the  deer,  doves  and  fish  will  go  to  the^^**^|L 
executor    as   accessory   chattels,    following   the   estate 

of  their  principal,  namely,  the  park,  warren,  dove- 
house  or  pond.  It  must  be  understood  that  the  executor 
or  administrator  can  have  no  further  interest  than  the 
deceased  had  in  them,  i.e.,  a  right  to  take  to  his  own  use 
as  many  as  he  pleases  during  his  term,  provided  he 
leaves  enough  for  the  stores;  for  if  the  lessee  for  years 
of  a  park,  or  game  preserve,  kills  so  many  of  the  deer, 
fish,  game  or  doves,  that  there  is  not  sufficient  left  for 
the  stores,  it  is  waste  and  will  be  equally  waste  in  his 
executor  or  administrator. 

Old  authorities,  Wms.  p.  619. 

304.  Personal  effects  of  a  vegetable  nature  are  the  Vegetable 

chattels 

fruit  or  other  parts  of  a  plant  or  tree,  when  severed  from 
the  body  of  it,  or  the  whole  plant  or  tree  itself  when 
severed  from  the  ground.  But  unless  they  have  been 
severed,  trees  and  the  fruit  and  produce  of  them  from 
their  intimate  connection  with  the  soil,  follow  the  nature 
of  their  principal,  and,  therefore,  when  the  owner  of  the 
land  died,  they  descended  to  his  heir  and  did  not  pass  to 
the  executor  or  administrator.  Hence  pears,  apples  and 
other  fruits  in  hanging  on  the  trees  at  the  time  of  the 
death  of  the  ancestor,  went  to  his  heir  and  not  of  the 
executor  or  administrator;  and  so  it  is  of  hedges,  bushes, 
etc.,  for  these  are  all  the  natural  and  permanent  profit 
of  the  earth  and  are  reputed  parcel  of  the  ground  where- 
on they  grow. 

SOS.  Some  cases  exist  where  even  growing  timber  Growing 
trees  are,  owing  to  special  circumstances,  considered  as 
chattels,  and  such  as  will  pass  to  the  executor  or  ad- 
ministrator. Thus  if  a  tenant  in  fee  simple  grants  away 
the  trees  they  are  absolutely  passed  from  the  grantor 
and  his  heirs  and  vested  in  the  grantee;  and  if  the  latter 
should  die  before  they  are  felled,  they  go  to  his  executor 

K.R.A.— 8 
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or  administrator.  For  in  consideration  of  law  they  are 
divided  as  chattels  from  the  freehold.  So  where  a  tenant 
in  fee  simple  sells  the  land  and  reserves  the  trees  from 
the  sale,  the  trees  are  in  property  divided  from  the  land, 
although  in  fact  they  remain  annexed  to  it,  and  will  pass 
to  the  executor  or  administrator  of  the  vendor.  But  if 
the  person  so  entitled  to  the  trees  distinct  from  the  land, 
afterwards  purchases  the  inheritance,  the  trees  will  be 
reunited  to  the  freehold  in  property,  as  they  are  de  facto. 

Old  authorities,  Williams,  p.  620. 

Embie  300.  There  are  certain  vegetable  products  of  the 

earth  which,  although  they  are  annexed  to  and  growing 
upon  the  land  at  the  time  of  the  occupier's  death,  yet  as 
between  the  executor  or  administrator  of  the  tenant  for 
life,  and  the  remainder  man,  or  reversioner  are  considered 
by  the  law  as  chattels  and  will  pass  as  such.  They  are 
usually  called  emblements. 

See  Cudney  v.  Cudney,  21  Chy.  163. 

Fructus  307.  The  vegetable  chattels  so  named  are  the  com 

induitri- 

ales.  and  other  growth  of  the  earth,  which  are  produced  an- 

nually, not  spontaneously,  and  thence  are  called  fructus 
industriales.  When  the  occupier  of  the  land,  whether 
he  be  the  owner  of  the  inheritance  of  an  estate  determin- 
ing with  his  own  life,  has  sown  or  planted  the  soil  with 
the  intention  of  raising  a  crop  of  such  a  nature,  and  dies 
before  harvest  time,  the  law  gives  to  his  executors  or 
administrators  the  profits  of  the  crop  or  emblements  to 
compensate  for  the  labour  and  expense  of  tilling,  manur- 
ing and  sowing  the  land.  The  rule  is  established  as  well 
for  the  encouragement  of  husbandry  and  the  public  bene- 
fit, as  on  the  consideration  in  the  case  of  a  tenant  for 
life,  that  the  estate  is  determined  by  act  of  God. 

Laicton  v.  Lawton,  3  Atk.  16 ;  Cameron  v.  Gibion,  17  O.  R. 
233. 

d^ixftHne^^  S08.  The  doctrine  of  emblements  extends  not  only 

embie-       to  com  and  grain  of  all  kinds,  but  to  everything  of  an 

artificial  and  annual  profit  that  is  produced  by  labour 

and  manuring.    Potatoes  come  under  this  heading.     But 

the  rule  does  not  apply  to  fruit  growing  on  trees,  nor  to 
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the  planting  of  trees.  Therefore  if  a  man  sow  the  land 
with  acorns  or  plant  young  fruit  trees,  or  oak,  elm,  ash 
or  other  trees,  these  cannot  be  comprehended  under 
emblements. 

Graves  v.  Weld,  5  B.  &  A.  105. 

309.  The  case  of  trees,  shrubs  and  other  produce  Gardeners 
of  their  grounds  planted  by  gardeners  and  nurserymen  *^"**®^ 
with  an  express  view  to  sale  may  be  mentioned  as  an 
exception,    for    they  are    removable    by   them    or   their 
executors  as  emblements  are. 

Lee  V.  Risdon,  7  Taunt.  191,  but  see  Wetherell  v.  HatcellB, 
1  Campb.  227. 

810.    A  growing  crop  of  grass,  even  if  sown  from  Growing 
seed,  and  though  ready  to  be  cut  for  hay,  cannot  be  taken  ^^b^ 
as  emblements,  because  the  improvement  is  not  distin- 
guishable from  what  is  natural  product,  although  it  may 
be  increased  by  cultivation. 

Evans  y,  Roberts,  5  B.  &  C.  8.  32. 

311.    Where  the  deceased  was  seised  in  fee  simple  Repre«<>n- 
of  the  land,  his  personal  representatives  are  entitled  to  tenant, 
emblements  as  against  the  heir,  though  not  as  against  a  entitled. 
doweress.    So  if  the  deceased  was  seised  in  fee  tail,  his 
executor  or  administrator  is  entitled  to  the  privilege  as 
against  the  heir  in  tail.    But  where  a  man  is  seised  of 
the  soil  as  joint  tenant  and  dies,  the  corn,  etc.,  sown  goes 
to  the  survivor,  and  the  moiety  shall  not  go  to  the  execu- 
tors or  administrators  of  the  deceased. 

S1S5.    If  a  man  seised  in  fee  sows  the  land  and  then  Repreaen- 
conveys  it  away  and  dies  before  the  severance,  the  crops  vendor?^ 
will  not  go  to  the  executor  of  him    who  has  conveyed 
away  the  land,  but  will  pass  with  the  soil  as  appertain- 
ing to  it. 

313.  The  executor  of  a  tenant  in  fee  did  not  en-  As  against 
joy  the  rights  to  emblements  as  against  a  devisee;  for* 
if  the  land  itself  is  devised,  the  growing  crops  passed  to 
the  devisee  and  the  executor  was  excluded;  and  though 
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Unoprtain 
estate. 


the  devise  was  made  before  sowing,  and  the  devisor 
afterwards  sowed,  and  died  before  severance,  the  devisee 
formerly  had  them  and  not  the  executor.  Now,  under 
the  Devolution  of  Estates  Act,  they  go  to  the  executor. 

See  Fhher  v.  Trueman,  10  U.  C.  K.  617  (former  law). 

81 4»  The  rule  is  general  that  everyone  who  has  an 
uncertain  estate  or  interest,  if  his  estate  determines  by 
the  act  of  God  before  severance  of  the  crop,  shall  have 
the  emblements,  or  they  shall  go  to  his  executor  or  ad- 
ministrator. Therefore,  the  administrator  or  executor 
of  the  tenant  for  life  is  entitled  to  emblements  to  the 
exclusion  of  the  remainderman  or  reversioner,  because 
in  this  case  the  estate  of  the  tenant  is  determined  by  the 
act  of  God.  So  a  tenant  for  years,  if  he  shall  live  so 
many  years,  sows  and  dies  before  severance,  his  executor 
shall  have  the  com  for  the  uncertainty  of  the  deter- 
mination of  his  estate. 

Old  authorities.  Wras.  p.  028. 

815.  A  tenancy  at  will  is  determined  by  the  death 
of  the  lessee,  and  his  executor  or  administrator  will  be 
entitled  to  emblements. 

Co.  Lit.  55,  b. 

Right  to  816.  When  there  is  a  right  to  emblements,  the  law 

take  em-        .  ^  '  , 

biements.  gives  a  free  entry,  egress  and   regress,   as  much  as  is 

necessary  in  order  to  cut  and  carry  them  away. 
Hayling  v.  Okey,  8  Bxch.  531,  545. 


Tenancy 
at  will. 


SIT.  As  to  chattels  personal  inanimate,  all  of  these 


Chattels, 
personal 

inanimate,  pass  to  the  executor  or  administrator,  and  although  any 
^Jl^onai    one  of  them  should  be  specifically  bequeathed  to  a  lega- 
toti^"    tee,  it  will  not  vest  in  him  until   the  executor  has  as- 
sented. 


Three 
cases 
where 
right  of 
personal 
represen- 
tative 
barred. 


818.  There  are  three  instances  in  which  the  right 
of  the  executor  or  administrator  to  the  chattels  personal 
inanimate  of  the  deceased  is  barred  to  some  extent  in 
favour  of  certain  special  claimants.  1.  Heirlooms  and 
things  in  the  nature  thereof  in  respect  of  the   heir   or 
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successor.  2.  Fixtures  in  respect  of  the  heir  or  devisee, 
or  in  respect  of  the  remainderman  or  reversioner.  3. 
Paraphernalia  and  the  like  in  respect  of  the  widow. 

819.  As  to  heirlooms,  there  being  no  special  cqs-  Heirlooms 
tom  in  Ontario,  the  law  as  it  stands  in  England  with  *^*^"*'' 
r?gard  thereto  seems  inapplicable  in  this  Province.  Fix- 
tures in  Ontario,  when  personal,  descends  to  the  personal 
representative.  When  real,  they  devolve  upon  him  under 
the  Devolution  of  Estates  Act.  Thej  need  not  therefore 
be  considered  in  these  pages  further  than  to  point  out 
their  general  characteristics.  When  personal  inanimate 
chattels  are  affixed  to  the  freehold  they  are  usually  de- 
nominated fixtures. 

320.  In  order  to  constitute  such  an  annexation  to  Annexa- 
a  freehold  as  will  bring  a  chattel  within  the  general  rule  fixturop. 
that  whatever  is  affixed  to  the  realty  is  thereby  made 
parcel  of  it,  and  partakes  of  all  its  incidents  and  proper- 
ties; it  is  necessary  that  the  article  should  be  let  into  it, 
or  united  to  the  land  or  to  substances  previously  con- 
nected therewith.  It  is  not  enough  that  it  should  be 
laid  upon  the  land  and  brought  into  contact  with  it. 

Wilde  V.  Waltert,  16  C.  B.  637;  Arglet  v.  McMath,  26  O.  R.  224. 

821 .    If  a  chattel  be  affixed  to  a  building  merely  Chattel 
for  the  more  complete  enjoyment  and  use  of  it  as  a  chat-  buiWinr.* 
tel,  it  still  remains  a  chattel,  notwithstanding  it  is  an- 
nexed to  the  freehold. 

See  cases  cited,  Wms.  p.  642. 

332.   There  may  be  a  sort  of  constructive  annexa- Construc- 
tion of  a  chattel  not  actually  affixed  to  the  freehold,  as  nJxat?on 
if  a  man  has  a  mill  and  the  miller  takes  a  stone  out  ^^  °^  ?***^*^| , 
the  mill  to  the  intent  to  pick  it  to  grind  the  better,  al- 
though it  is  actually  severed  from  the  mill,  yet  it  remains 
parcel  of  the  mill  and  will  go  to  the  heir.    The  same  law 
of  keys,  and  in  some  sort  of  doors,  windows,  rings,  etc., 
which,  although  they  are  distinct  things,  go  with  the 
inheritance  of  the  house.    So  the  sails  of  a  windmill  are 
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Chattels 
real. 


Leasef*. 


Chattel 
estate  in 
lease. 


Incor- 
poreal 
heredita- 
ments. 


parcel  of  the  freehold.  Dung  in  a  heap  is  a  chattel  and 
goes  to  the  executors,  but  if  it  lies  scattered  upon  the 
ground  so  that  it  cannot  well  be  gathered  without  gather- 
ing part  of  the  soil  with  it,  then  it  is  parcel  of  the  free- 
hold. 

Longford  v.  MahonVt  4  Dr.  &  Warr.  81,  107. 

323.  Chattels  real,  which  are  such  as  concern  or 
savor  of  the  realty  or  in  other  words,  itosue  out  of  or  are 
annexed  to  real  estate,  formerly  went  to  the  executor  or 
administrator  and  not  to  the  heir.  It  became  necessary, 
therefore,  for  an  executor  or  administrator  to  know  what 
interests  in  land  should  be  comprised  under  the  term  of 
"  chattels  real."  Now  under  the  Devolution  of  Estates 
they  devolve  on  the  personal  representative. 

324.  All  leases  and  terms  of  lands,  tenements  and 
hereditaments  of  a  chattel  quality  are  chattels  real,  and 
will  go  to  the  executor  or  administrator. 

325.  The  general  rule  for  distinguishing  these  two 
kinds  is  that  all  interests  for  a  shorter  period  than  a  life; 
or,  more  properly  speaking,  for  a  definite  space  of  time 
measured  by  years,  months  or  days,  are  deemed  chattel 
interests;  in  other  words,  testamentary,  and  of  the  na- 
ture for  the  purposes  of  succession  of  other  chattels  or 
personal  property. 

326.  Thus  not  only  an  estate  for  one's  own  life,  or 
for  the  life  of  another,  is  deemed  a  freehold;  but  if  a 
man  grant  an  estate  to  a  woman  during  her  widowhood, 
or  while  she  remained  unmarried,  or  while  she  behaves 
long  as  the  grantee  shall  dwell  in  such  a  house,  or  so 
long  as  he  pays  £10,  or  the  like,  or  until  the  grantee  be 
promoted  to  a  benefice,  or  for  any  like  uncertain  time; 
in  all  these  cases  the  lessee  has  an  estate  of  freehold  in 
judgment  of  law,  while  a  lease  for  10,000  years  is  not  a 
freehold  but  a  chattel  interest. 

327.  The  chattels  real  which  go  to  the  executor  or 
administrator  are  not  confined  to  terms  or  leases  of 
lands,  but  extend  to  chattel  interests  in  incorporeal  here- 
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ditaments,  such  as  leases  for  years  of  markets,  profits 
herself;  or  to  a  man  and  woman  during  coverture,  or  so 
and  the  like. 

Old  authorities,  Wms.  p.  599. 

829.  With  respect  to  the  title  of  an  executor  orMortgaj?- 
administrator  of  a  mortgagee  to  the  mortgaged  property,  p©rty? 
this  formerly  depended  on  the  fact  whether  the  mort- 
gagee was  in  fee  or  for  years;  in  the  former  case,  the 
legal  estate  in  the  land  will  descend  to  the  heir.  In  the 
latter  case  it  will  go  like  any  other  term  for  years  to  the 
executor.  But  with  regard  to  the  money  due  upon  the 
mortgage,  it  is  to  be  paid  to  the  executor  or  administra- 
tor of  the  mortgagee  by  reason  of  the  rule  of  equity  that 
the  satisfaction  shall  accrue  to  the  fund  which  sustained 
the  loss. 

Tabor  T.   Tabor,  3  Swanst.  636. 
829.  R.  S.  0. 1897,  c.  121,  ss.  11  to  14,  are  as  follows: 

11.  Where  a  person   entitled  to    any  freehold    land    by  way  of  Executor 
mortgage  has  departed  this  life,  and  his  executor  or  administrator  of  mortga- 
has  become  entitled  to  the  money  secured  by  the  mortgage,  or  has  ^j^*etc. 
assented  to  a  bequest  thereof,  or  has  assigned  the  mortgage  debt, 

such  executor  or  administrator,  if  the  mortgage  money  was  paid 
to  the  testator  or  Intestate  in  his  lifetime,  or  on  payment  of  the 
principal  money  and  interest  due  on  the  mortgage,  or  on  receipt  of 
the  consideration  money  for  the  assignment,  may  convey,  assign, 
release,  or  discharge  the  mortgage  debt  and  the  mortgagee's  estate 
in  the  land;  and  such  executor  or  administrator  shall  have  the  same 
power  as  to  any  portion  of  the  lands  on  payment  of  some  part  of 
the  mortgage  debt,  or  on  any  arrangement  for  exonerating  the 
estate  or  any  part  of  the  mortgage  lands,  without  payment  of 
moiiey;  and*  such  conveyance,  assignment,  release  or  discharge  shall 
be  as  effectual  as  if  the  same  had  been  made  by  the  person  having 
the  mortgagee's  estate.    R.  S.  O.  1887,  c.  102,  s.  12;  c.  110,  s.  16. 

12.  Every  certificate  of  payment  or  discharge  of  a  mortgage,  or  Certificate 

of  the  conditions  therein,  or  of  the  lands  or  of  any  part  of  the  ^'  P*y' 

-  .     *  .  t_  ,      .  t  .  .  .  ment,  etc. , 

same,  or  of  any  part  of  the  money,  by  the  mortgagee,  or  his  assignee,  to  be  valid 

his  heirs,  executors,  administrators  or  assigns,  or  any  one  of  them,  a*  what- 

at   whatsoever  time  given,  and  whether  before  or  after  the  time  ^„«„ 

limited  by  the  mortgage  for  payment  or  performance,  shall,  if  in  con-  Rev.  Stat., 

formity  with  the  Registry  Act,  be  valid  to  all  intents  and  purposes  ^'  ^^' 

whatsoever.    R.  S.  O.  1887,  c.  102,  s.  13;  s.  17,  c.  110. 
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Effect  of  13.  (1)  Where,  in  a  mortgage  or  an  obligation  for  payment  of 

iSn*"*^^"  money,  or  a  transfer  of  mortgage  or  of  such  obligation,  the  sum, 
aocount.  or  any  part  of  the  sum,  advanced  or  owing  is  expressed  to  be  ad- 
*"*P:  ^^^*  vanced  by  or  owing  to  more  persons  than  one  out  of  money,  or  as 

4l-40  V.  c 

41,  8.  61.  nioney  belonging  to  them  on  a  joint  account,  or  where  a  mortgage 
or  such  an  obligation,  or  such  a  transfer,  is  made  to  more  persons 
than  one,  jointly  and  not  in  shares,  the  mortgage  money,  or  other 
money  or  money's  worth,  for  the  time  being  due  to  those  persona 
on  the  mortgage  or  obligation,  shall  be  deemed  to  be  and  remain 
money  or  money's  worth  belonging  to  those  persons  on  a  joint 
account,  as  between  them  and  the  mortgagor  or  obligor;  and  the 
receipt  in  writing  of  the  survivors  or  last  survivor  of  them,  or  of 
the  personal  representatives  of  the  last  survivor,  shall  be  a  com- 
plete discharge  for  all  money  or  money's  worth  for  the  time  being 
due,  notwithstanding  any  notice  to  the  payer  of  a  severance  of  the 
joint  account. 

(2)  This  section  applies  only  if  and  as  far  as  a  contrary  inten- 
tion is  not  expressed  in  the  mortgage  or  obligation  or  transfer,  and 
shall  have  effect,  subject  to  the  terms  of  the  mortgage,  or  obliga« 
tion  or  transfer,  and  to  the  provisions  therein  contained. 

(3)  This  section  applies  only  to  a  mortgage  or  obligation,  or 
transfer  after  the  1st  day  of  July.  1886.    R.  S.  O.  1887,  c  102,  s.  14. 

Receipts  ^^'  '^^^  bona  fide  payment  of  any  money  to,   and  the  receipt 

of  trustees  thereof  by  any  person  to  whom  the  same  is  payable  upon  any  ex- 

mortga-       press  or  Implied  trust,  or  for  any  limited  purpose,  and  such  pay- 

gf^w,  6  vC>  or 

survivor  to  ment  to  and  receipt  by  the  survivor  or  survivors  of  two  or  more 

beeffectual  mortgagees  or  holders,  or  the  executors  or  administrators  of  such 
survivor,  or  their  or  his  assigns,  shall  effectually  discharge  the  per- 
son paying  the  same  from  seeing  to  the  application,  or  being  answer- 
able for  the  misapplication  thereof,  unless  the  contrary  is  expressly 
declared  by  the  instrument  creating  the  security.  R.  S.  O.  1887,  c. 
102.  8.  15. 

8SO.  Sec.  7S  of  the  Registry  Act  (R.  S.  O.  1897,  c. 
186),  is  as  follows  : 

Reeifltra-  ^^* — ^^^  Where    the    person    entitled    to    receive    the    mortgage 

tion  of        money  and  to  discharge  any  registered  mortgage  is  not  the  mortgagee, 

discharge    j^^  shall,  at  his  own  expense,  cause  to  be  registered,  prior  to  the 

given  by  ^  «- 

person         registration    of    the    certificate    of    discharge,    the   instruments    or 

other  than  documents   through   which   he  claims   interest   in   antf  title   to  the 
mo   gagee  j^Q^tgage  moneys,   and    until   such   instruments  or  documents   are 
registered  the  registrar  shall  not  register  such  certificate  or  dis- 
charge.   Ont.  Acts,  1895,  c.  22,  s.  4. 
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(2)  Where   any    probate   of   will   or   letters   of   admiuistratioD,  Regi«ter- 
wlth  the  will  annexed,  is  required  to  be  registered  under  the  pre-  {^^''^' 
ceding  sub-section,  and  the  will  is  over  seven  folios  in  length,  in-  letters  of 

eluding  probate  or  letters,  and  the  will  does  not  affect  lan<}B  in  the  jdminiH- 
-*  -^  *  .  .  ^   tration. 

Registry  Division,  except  in  so  far  ad  the  testator  was  a  mort- 
gagee or  assignee  of  a  mortgage,  it  shall  not  be  necessary  to  re- 
gister the  will  at  full  length;  but  for  the  purposes  of  the  said  sub- 
section it  shall  be  sufficient  to  register  so  much  of  the  probate  or 
letters  of  administration,  with  the  will  annexed,  as  to  show  the 
grant  of  probate  or  such  letters,  and  the  appointment  of  executors 
or  administrators,  as  the  case  may  be,  and  by  the  deposit  in  the 
Registry  Office  of  a  copy  of  so  much  of  the  probate  or  letters 
as  show  the  grant  thereof,  and  the  appointment  of  executors  or 
administrators,  with  an  affidavit  verifying  such  copy,  and  an  affida- 
vlt  by  the  executor  or  administrator,  or  by  one  of  them,  if  there 
is  more  than  one,  or  by  his  or  their  solicitor,  to  the  effect  that  there 
is  nothing  in  the  will  limiting  the  right  of  the  executor  or  the 
administrator  to  receive  the  mortgage  money  and  discharge  the 
mortgage,  and  that  the  will  does  not  affect  lands  in  the  registry 
division  In  which  the  probate  or  letters  is  to  be  registered,  except  in 
so  far  as  the  testator  was  the  holder  of  a  mortgage  or  mortgages 
comprising  land  in  such  registry  division.  Ont.  Acts,  1896,  c.  21), 
8.  4. 

881.   A  mortgagee  may  by  a  manifest  declaration  Mortgagee 
of  his  intent  convert  the  mortgage  as  well  as  any  other  ™nvert 
part  of  his  personal  estate  into  land  and  make  it  pass  ™*^*"^p**- 
accordingly. 

jVoy«  V.  Mordannt,  2  Vern.  581. 

SSft.  If  the  mortgagee  become  entitled  to  the  land  Merger  of 
in  fee  simple,  as  if  it  descends  upon  or  is  devised  to  bim, 
a  question  may  arise  between  his  heirs  and  executors 
whether  the  charge  was  to  be  considered  as  substisting 
for  the  benefit  of  his  personal  representatives,  or  whe- 
ther it  was  merged  for  the  benefit  of  the  person  taking 
the  land.  The  rule  in  these  cases  was  that  if  it  was  in- 
different to  the  party  in  whom  this  union  of  interest 
arises  whether  the  charge  be  kept  on  foot  or  not,  it 
would  be  extinguished  in  equity  upon  the  presumed  in- 
tention unless  an  act  declaratory  of  a  contrary  intention 
and  consequently  repelling  such  presumption  was  done 
by  him.    But  if  a  purpose  beneficial  to  the  owner  can  be 
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Devise  to 
executor 
to  pay 
debts. 


Effect  of 
Wills  Act. 


answered  by  keeping  the  charge  on  foot,  as  if  he  were  an 
infant,  so  that  charge  would  be  disposable  by  him, 
though  the  land  would  not;  in  these  and  similar  cases 
equity  will  consider  the  charge  as  subsisting,  notwith- 
standing though  it  may  have  been  merged  at  law. 

Byam  v.  Sutton,  19  Beav.  556. 

888.  At  common  law,  where  a  man  devises  land  to 
his  executors  for  payment  of  his  debts,  or  until  his  debts 
are  paid,  or  until  a  particular  sum  be  raised  out  of  the 
rents  or  profits,  the  executors  take  only  a  chattel  interest 
thereby;  that  is,  an  estate  for  so  many  years  as  are  neces- 
sary to  raise  the  sum  required,  and  this  Interest  deter- 
mines when  the  rents  or  profits  would  have  raised  the 
sum,  although  the  executor  may  have  misapplied  them. 
Now  by  the  Wills  Act  any  real  estate,  where  devised  to 
an  executor  or  trustee,  shall  pass  the  fee  simple,  or  other 
the  whole  estate  of  the  testator,  unless  a  definite  term  of 
years  or  an  estate  of  freehold  shall  thereby  be  given  to 
him  expressly  or  by  imputation. 

R.  S.  O.,  1897,  c.  128,  s.  35. 


Title  by  884.    An  executor  or  administrator  may  become  en- 

or  remain-  titled  to  chattels  real  by  condition.  As  where  a  lease 
for  years  has  been  granted  by  the  testator  upon  condi- 
tion that  if  the  grantee  did  not  pay  such  a  sum  of  money, 
or  do  other  acts  as  the  testator  appointed,  and  the  con- 
dition is  not  performed  after  the  testator's  death,  the 
chattel  real  came  back  to  the  executor.  Likewise  a  chat- 
tel real  may  accrue  to  the  executor  or  administrator  by 
remainder.  Thus  a  remainder  in  a  term  of  years,  though 
it  never  vested  in  the  testator  in  possession,  and  though 
it  continue  a  remainder,  shall  go  to  his  executor. 

Old  authorities,  Wms.  p.  614. 


Contin- 
gent exe- 
cutory 
estate. 


885.  Contingent  and  executory  estates  and  possibili- 
ties in  chattels  real  accompanied  by  an  interest  are  trans- 
missible to  the  personal  representative  of  a  person  dying 
before  the  contingency  upon  which  they  depend  takes 
effect.     Thus  where  a  lease  for  years  is  bequeathed  to 
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A.  for  life  and  after  his  death  to  B.  for  the  residue  of  the 
term,  B.  has  only  an  executory  interest  during  the  life 
of  A.,  but  this  interest  is  transmissible  to  B.'s  executors . 
or  administrators. 

Lampefs  Case,  10  Go.  46. 

3SO.  Besides  personal  property  of  the  testator  or  Choses  in 
intestate  in  possession;  that  is  where  he  had  not  only  the 
right  to  enjoy,  but  had  the  actual  enjoyment  of  the  thing, 
property  in  chattels  personal  may  also  be  in  action,  that  is 
where  a  man  has  not  the  occupation  but  merely  the  right 
to  occupy  the  thing  in  question,  the  possession  whereof 
may  be  recovered  by  a  suit  or  action,  from  whence  the 
thing  so  recoverable  is  called  a  thing  or  chose  in  action. 

SST.  With  respect  to  such  personal  actions  as  are  Pewonmi 
founded  on  any  obligation,  contract,  debt,  covenant  or^„nd^on 
other  duty,  the  general  rule  is  established  that  the  right  ^^,^*"^ 
of  action  on  which  the  testator  or  intestate  might  have 
sued  in  his  lifetime  survives  his  death,  and  is  transmitted 
to  his  executor,  and  by  31  Edw.  III.  s.  1,  c.  11,  to  his 
administrator.    Therefore  an  executor  or  administrator 
shall  have  actions  to  recover  debts  of  every  description 
due  to  the  deceased,  either  debts  of  record,  or  debts  due 
o»  special  contracts  or  .under  seal,  or  on  simple  contracts. 

Wms.  p.  695. 

33S.  The  executor  or  administrator  is  the  only  re-  Executor- 
presentative  of  the  deceased  that  the  law  will  regard  trato?*w!ie 
with  respect  of  his  personalties,  and    no    word    intro-  [^[^y^^'^^ 
duced  into  a  contract  or  obligation  can  transfer  to  an-  person- 
other  his  exclusive  rights  derived  from  such  represen-*  ^* 
tation. 

839.  The  representation  of  the  deceased  in  matters  Executor 

m  j-xi-i-*  J-  :a     •    *  J.      J.        *  oradminis- 

of  contract  by  his  executor  or  administrator  is  so  com-  trator 
plete  that  generally  speaking  it  is  not  necessary  in  order  J^^^^^^^ 
to  transmit  to  the  executor  or  administrator  a  right  of  in  contract 
enforcing  a  contract  that    he    should  be  named  in  the 
terms  of  it. 
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Actions  for        340.  An  executor  or  administrator  has  the  same 

injury  to  , 

personal  uctions  also  for  injury  done  to  the  personal  estate  of  the 
•deceased  in  his  lifetime,  whereby  it  has  become  less  bene- 
ficial to  the  executor  or  administrator  as  the  deceased 
himself  might  have  had  whatever  the  form  of  action 
might  be.  Formerly  actions  founded  on  wrongs  to  the 
freehold  did  not  survive,  and,  therefore,  the  executor 

wjto^  could  not  maintain  quare  clausum  fregit,  nor  for  other 
waste  in  the  lifetime  of  a  testator  on  his  freehold.  Now 
by  statute,  executors  may  within  a  year  after  the  death 
of  the  testator  bring  actions  for  injuries  to  real  estate 
under  the  following  authority:  R.  S.  O.  1897,  c.  125) 
(The  Trustee  Act). 

As  to  what  actioDB  survive,  see  Holmested  &  Langton  (2nd  ed.), 
p.  577. 

Actions  by         10.  The  executors  or  administrators  of  any  deceased  person  may 
executors    maintain  an  action  for  all  torts  or  injuries  to  the  person,  or  to  the 
adminis-     ^^^^  ^^  personal  estate  of  the  deceased,  except  in  cases  of  lilx'l  and 
trators  for  slander,  in  the  same  manner  and  with  the  same  rights  and  reme- 
dies as  the  deceased  would,  if  living,  have  been  entitled  to  do;  and 
the  damages,  when  recovered,  shall  form  part  of  the  personal  estate 
of  the  deceased;  but  such  action  shall  be  brought  within  one  yenr 
after  his  decease.     R.  S.  O.  1897,  c.  129,  s.  10  (s.  9,  R.  S.  O.  1887. 
c.  110). 

Against  11.  In  case  any  deceased  person  committed  a  wrong  to  another, 

executors    jj^  respect  of  his  person,  or  of  his  real  or  personal  property,  the  per- 

adminis-     )s<)ii  ^o  wronged  may  maintain  an  action  against  the  executors  or  ad- 

trators  for  mlnistrators  of  the  person  who  committed  the  wrong.     The  action 

shall  be  brought  at  latest  within  one  year  after  the  decease.     This 

section  shall  not  apply  to  libel  or  slander.     R.  S.  O.  1897,  c.  129,  a. 

11  (s.  10,  R.  S.  O.  1887,  c.  110). 

Damages  12.  In  estimating  the  damages  in  any  action  under  either  of  the 

inactions  n^^^  preceding  two  sections,  the  benefit,  gain,  profit  or  advantage, 
preceoing  which,  in  consequence  of,  or  resultiug  from  the  wrong  committed,  may 
sections,  have  accrued  to  the  estate  of  the  person  who  committed  the  wron^, 
shall  be  taken  into  consideration,  and  shall  form  part,  or  may  consti- 
tute the  whole  of  the  damages  to  be  recovered,  and  whether  or  not 
any  property,  or  the  proceeds  or  value  of  property  belonging  to  the 
person  bringing  the  action,  or  to  his  estate,  has,  or  have  been  appro* 
priated  by  or  added  to  the  estate,  or  moneys  of  the  person  who 
committed  the  wrong.  R.  S.  O.  1897,  c.  129,  s.  12  (s.  11,  R  S.  O. 
1887.  c.  110). 
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841.  An  action  of  injury  to  the  person  now  survives  Action  for 
to  the  executor  of  the   plaintiff,  who  can,  in  case  of  his  injury 
death   pendente  lite,  on  entering  a  suggestion    of    the  *"'^^*^®®* 
death  and  obtaining  an  order  of  revivor,  continue  the 
action. 

Mason  v.  Totcn  of  Peterltoroughf  20  A.  R.  683. 

342.  R.  S.  0. 1897,  c.  165,  also  provides  for  obtaining 
compensation  to  families  of  persons  killed  by  accident^ 
and  in  duels,  thus.— 

2.  Where  the  death  of  a  person  has  been  caused  by  such  wrong-  Action 
ful  act,   neglect   or  default,   as   would   (If  death   had!  not  ensued)  511^!!^^ 
hare  entitled  the  party  injured  to  maintain  an  action  and  recover  damage 
damages   in   respect   thereof,   in  such   case  the  person   who  would  ^^^  *{j** 
have  been  liable  if  death  had  not  ensued,  shall  be  liable  to  an  action  ,^Qy  person 
for  damages,  notwithstanding  the  death  of  the  person  injured,  and  cau8«d 
although  the  death  has  been  caused  under  such  circumstances  as  ^^J^^f^i 

amount  in  law  to  felony.*    R.  S.  O.,  1887,  c.  135,  s.  2.  act,neglect 

-_,  ,  .  ,..*        ,,         «*,  ,,      ^        or  default . 

3.  Every  such  action  shall  be  for  the  benefit  of  the  wife,  hus-  p  -  ^u 

band,  parent  and  child,   of  the  person   whose  death  has  been  so  benefit 

caused,  and  shall  be  brought  by  and  in  the  name  of  the  executor  *"<*  in 

wnose 
or  administrator  of  the  person  deceased,  and  in  every  such  action  name  such 

the  Judge  or  jury  may    give    such    damages    as    he  or  they  think  action 

proportioned'  to  the  injury  resulting  from  such  death  to  the  parties  broujrht 

respectively,  for  whom  and  for  whose  benefit  such  action  has  been 

brought;   and  the  amount   so  recovered,  after  deducting  the  costs 

not  recovered,  from   the  defendant,   shall  be  divided  amongst  the 

before  mentioned  parties,  in  such  shares  as  the  Judge  or  jury  find 

and  direct.    R.  S.  O.,  1887,  c.  135,  s.  3. 

8.  If,    and  so  often   as  it  shall   happen  at  any  time  or  times  Where  no 

hereafter,  in  any  of  the  cases  intended  and  provided  for  by  this  Act,  f^**^".  ^ 

that  there  shall  be  no  executor  or  administrator  of  the  person  so  de-  within  6 

ceased,  or  that  there  being  such  executor  or  administrator,  no  such  ac-  months  by 

tion  as  in  this  Act  mentioned,  shall,  within  six  months  after  the  death  ^^  person 

of  such  deceased  person,  have  been  brought  by  and  in  the  name  of  his  killed  then 

or  her  executor  or  administrator,  then  and  in  every  such  case,  such  ^^^  °^? 

notion  may  be  brought  by  and  in  the  name  or  names  of  all  or  any  of  by  per- 

the  persons  (if  more  than  one)  for  whose  benefit  such  action  would  ^"** 

represent" 
have    been,  if    it    had    been    brought  by  and  in  the  name  of  such  ative 

executor  or  administrator;  and  every  action  so  to  be  brought  shall  be  instead. 

for  the  benefit  of  the  same  person  or  persons,  and  shall  be  subject  to 

the  same  regulations  and  procedure,  as  nearly  as  may  be,  as  if  it 

were  brought  by  and  in  the  name  of  such  executor  or  administrator. 

R.  S.  O.  1887,  c.  135,  s.  7. 
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Damages.         848.  Where  there  are  covenants  real,  that  is,  which 
run  with  the  land  and  descend  to  the  heir,  thoueh  there 

Actions  on  v  ^  -  ,  .  70 

covenants  may  have  been  a  former  breach  m  the  ancestor's  life- 
''®**-  time,  yet,  if  a  substantial  damage  has  taken  place  since 

his  death,  the  personal  representative  is  under  the  De- 
volution of  Estates  Act  the  proper  plaintiff. 

The  former  law  was  settled  by  Kingdom  v.  Nottle,  1  M.  &  B. 
355. 


Annuity. 


Bank 
stock. 


844.  An  annuity  is  a  yearly  payment  of  a  certain 
sum  of  money  granted  to  another  in  fee  for  life  or  for 
years,  charging  the  person  of  the  grantor  only.  As  it  con- 
cerns no  land  it  is  so  far  considered  personal  property 
that  although  granted  to  a  man  and  his  heirs,  or  the  heirs 
of  his  body,  it  is  not  a  hereditament  within  the  Statute  of 
Mortmain,  7  Edw.  I.,  Statute  2,  nor  entailable  within  the 
statute  de  donis.  In  one  respect  an  annuity  partakes  of 
the  nature  of  real  property,  namely,  that  when  granted 
with  words  of  inheritance  it  is  descendable  and  formerlv 
went  to  the  heir  to  the  exclusion  of  the  executor.  If 
words  of  inheritance  were  employed  in  the  grant  it  was 
held  that  the  annuity  would  pass  to  the  executors.  The 
wording  of  section  3  of  the  Devolution  of  Estates  Act  is 
eiuflScienlly  wide  to  include  annuities  which  are  personal, 
in  as  much  as  they  are  included  in  the  term  "personal 
property."  A  real  annuity  may  perhaps  be  considered  a 
chattel  real.  The  latter  point  is  not  quite  so  certain,  and 
there  may  be  some  doubt  as  to  whether  real  annuities  do 
descend  to  the  executor.  They  may  still  be  held  to  be 
the  property  of  the  heir. 

845.  As  to  stock  in  an  incorporaited  bank,  the 
Dominion  Banking  Act  (Dom.  Acts,  1890,  c.  31)  provid€» 
as  follows: 


Executors  ^'*-  ^^  person  holding  stock  In  the  bank  as  execntor,  admlnls- 

and  trntor,  gnardian  or  trnstee,  of  or  for  any  person,  named  in  the  books 

jj^^  of  the  bank  as  being  so  represented  by  him,  shall  be  personally  rnnh- 

personally  Jeot  to  any  liability  as  a  shareholder;  but  the  estate  and  funds  In 
liable.         j^jg  |iai3(3g  ghall  be  liable  in  like  manner  and  to  the  same  extent  as 
the  testator,  intestate,  ward  or  person  Interested  In  snch  trust  fund 
wonid  be.   If  llTlng  nnd  competent  to  hold  the  stock  in   hin    own 
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name;  and  if  the  trust  is  for  a  living  person,  such  person  shall  also  Exception, 
himself  be  liable  as  a  shareholder;  but  if  such  testator,  intestate, 
ward  or  person  so  represented,  is  not  so  named  in  the  books  of  the 
bank,  the  executor,  administrator,  guardian  or  trustee  shall  be  per- 
sonally liable  in  respect  of  such  stock  as  if  he  had  held  it  in  his 
own  name  as  owner  thereof. 

846.  Bank  stock  is  personal  property.    There  is  no  shares  in 
clause  in  the  Dominion  Banking  Act  (Dom.  Acts,  1890,  c.  stock 
31)  so  providing;  but  it  has  been  declared  that  such  stock *^™^"^* 
is  personal  property.*  Shares  in  joint  stock  companies  are 
declared  to  be  personal  estate  by  section  27  of  the  Ontario 
Ccwnpanies'  Act.     (E.  S.  0. 1897,  c.  191.) 

34*7.  By  the  death  of  the  master  his  servant  is  dis-  Mastert* 
charged,  and  therefore  neither  the  executors  nor  adminis- servants, 
trators  of  the  former  can  bring  an  action  to  enfofce  the 
contract  of  service  after  his  death.    Nor  has  the  executor 
or  administrator,  generally  speaking,  any  interest  in  an 
apprentice  bound  to  the  deceased. 

S4H.  By  section  10  R.  S.  O.  1897,  c.  161  (an  Act^^P'^n- 
respecting  Apprentices  and  Minors),  if  the  master  of  the 
apprentice  dies,  the  apprentice  ,if  a  male,  shall  by  act  of 
law  be  transferred  to  the  person,  if  any,  who  continues  the 
establishment  of  the  deceased,  and  such  person  shall 
hold  the  apprentice  upom  the  same  terms  as  the  de- 
ceased, if  liying,  would  hfave  done. 

849.  Under  the  Acts  respecting  Patents  of  Inven-  ^^P^' 
tion  and  Copyright  the  expression-  "legal     representa- patents 
tives  "  includes  heirs,  executors,  administrators  and  as-  marks. 
signs  or  other  legal  representatives.    In  the  Act  respect- 
ing Trade  Marks  the  words  "  legal  representatives  "  are 
not  interpreted.     The  exclusive  right  to  an  Industrial 
design  is  assignable  by  law,  but  there  is  no  provision 
that  the  personal  representative  of  the  proprietor  be- 
comes entitled  to  the  proprietor's  rights.    How  far  an 
administrator  would  be  considered  as  Assignee  of  an 
Industrial  Design  may  be  doubtful. 

Fatent  of  Invention,  action  against  executor  for  profits. 
Lesiie  v.  Calvin,  9  O.  R.  207. 

*  Execution  Act,  R.  8.  O.  V897,  c.  77,  s.  10. 
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Life 

insurance 

policies. 


Appoint- 
ment of 
t  rnstees 


850.  As  to  Policies  of  Life  Insurance,  the  rights  and 
duties  of  executors  and  administrators  are  as  fallows. 
(Ont.  Insurance  Act,  R  S.  O.  c.  203)  : 

155.— (1)  The  assured  may,  by  the  poUcy  or  by  his  will,  or  by 
any  writing  under  his  hand,  appoint  a  trustee  or  trustees  of  the 
money  payable  under  the  contract  of  Insurance,  and  may  from  time 
to  time  revoke  such  appointment  in  lilse  manner,  and'  appoint  a 
new  trustee  or  new  trustees  and  malie  provision  for  the  appoint- 
ment of  a  new  trustee  or  of  new  trustees,  and  for  the  investment 
of  the  moneys  payable  under  the  contract.  Payment  made  to  such 
trustee  or  trustees  shall  discharge  the  corporation. 

Where  no  (2)  If  no  trustee  is  named  In  the  contract  of  Insurance,  or 
payment  ^PPoint^d  as  mentioned  in  sub-section  1,  to  receive  the  shares  to 
of  shares  which  infants  are  entitled,  their  shares  may  be  paid  to  the  execu- 
of  mfants.  ^Q^g  qj  ^Jj^  jjjg^  ^jjj  ^^^  testament  of  the  assured  or  to  a  guardian 

of  the  infants  duly  appointed  by  one  of  the  Surrogate  Courts  of 
this  Province,  or  by  the  High  Court,  or  to  a  trustee  appointed  by 
the  last  named  Court,  upon  the  application  of  the  wife,  or  of  the 
infants  or  their  guardian,  and  such  payment  shall  be  a  good  dis 
charge  to  the  insurance  corporation. 

(3)  A  guardian  appointed  under  sub-section  2  shall  give  security 
to  the  satisfaction  of  the  Court  or  Judge  for  the  faithful  perform- 
ance of  his  duty  as  guardian,  and  for  the  proper  application  of  the 
money  which  he  may  receive. 

(a)  Provided  that  where  any  Insurance  money  not  exceeding 
$3,000  is  payable  to  the  wife  and  children  of  the  assured,  and  some 
or  all  of  the  children  are  infants,  the  Court  or  Judge  shall  have 
discretion  to  appoint  the  widow  of  the  assured,  being  the  mother 
of  such  infants,  as  their  guardian  without  security. 


Security 
by  guar- 
dians. 


Proviso. 


Surrogate 
fees  in 
certain 


(4)  Where   probate  of   a  will   or  letters  of  administration   or 
letters  of  guardianship  are  sought  for  the  sole  purpose  of  obtain- 


cases.  Rev.  ing  insurance  money,  the  fees  payable  thereon  shall  be  as  follows: 

Stat.,  c.  59.        ^,  ,  ,  -.- ^^    -. 

Where  the  insurance  money  does  not  exceed  $1,000,  $4; 

Where  the  insurance  money  exceeds  $1,000,  but  does  not  exceed 
$2,000,  $6; 

Where  the  insurance  money  exceeds  $2,000,  but  dfoes  not  ex- 
ceed $3,000,  $8; 

And  such  fees  shall  be  regulated  in  the  manner  prescribed  by 
section  76  of  the  Surrogate  Courts  Act. 


Invest- 
ment of 
shares. 


(5)  Subject  to  the  express  terms  of  the  trust  instrument  (If  any). 
any  trustee  named  as  provided  for  In  sub-sections  1,  2  and  3,  and 
any  executor  or  guardian  may  invest  the  money  received  In  any 
security  In   which   trustees,  undler  the  law  of  the  Province,  may 


PERSONAL  PROPERTY  DEVOLVING  OK.  129 

iDvest  trust  funds,   and   may  from   time  to   time  alter,   vary  and 
transpose  the  investments;  and,  where  the  money  is  held  for  in- 
fants, may  also  apply  all  or  part  of  the  annual  income  arising  from  Applica- 
the  share  or  presumptive  share  of  each  of  the  Infants,  in  or  to-  jn^f^jj^j^ 
wards  his  or  her  maintenance  and  education,  in  such  manner  as  Bhare.'^. 
the  trustee,  executor  or  guardian  thinks  fit,  and  may  also  advance 
to  and  for  any  of  the  infants,  notwithstanding  his  or  her  minority, 
the  whole  or  any  part  of  the  share  of  the  infant  of  and  in  the 
money,  for  the  advancement  or  preferment  in  the  world,  or  on  the 
marriage  of  such  infant.    Ont.  Acts,  1897,  c.  36,  s.  155. 

156.— (1)  Where  under  a  contract  made  or  by  law  deemed  to  bo  Death  of 

made  in  Ontario  or  a  contract  issued  by  an  insurance  corporation  aJ*8ured 

having   its  head  office  in  Ontario,  the  insurance  money  is  payable  payment 

to  the  representatives  of  a  person  who,  at  his  death,  was  domiciled  to   foreign 

or  resident  in  a  foreign  jurisdiction,  and  no  person  has  become  his  ItPtlT***^"^ 

an  vea 

personal  representative  in  Ontario,  the  money  may,  on  the  expir- 
ation of  two  months  after  such  death,  be  paid  to  the  personal  repre- 
sentative appointed  by  the  Court  of  the  foreign  jurisdiction,  pro- 
vided it  appears  upon  the  probate  or  letters  of  administration,  or 
other  like  document  of  such  Court,  or  by  a  certificate  of  the  Judge, 
under  the  seal  of  the  Court,  that  it  has  been  shown  to  the  satisfac- 
tion of  the  Court  that  the  deceased,  at  the  time  of  his  death,  was 
domiciled  or  resident  at  some  place  within  the  jurisdiction  of  such 
Court. 

(2)  When    the    contract    of    such    insurance    provides   that    the  when 
Insurance    money    may    be     paid     to     the   personal    representative  contract 
appointed  by  the  Court  of  the  jurisdiction  in   which  the  deceased  ^^JJ^f  „ 
was  resident  or  domiciled  at  the  time  of  his  death,  the  money  may  represent- 
be  paid  to  such  representative  accordingly  at  any  time  after  the  ***ve. 
death  aforesaid,  or  according  to  the  terms  of  the  policy. 

(3)  W^here  under  a  contract  made,  or  by  law  deemed>  to  bo  made  Intestacy: 
in  Ontario,  the  Insurance  money  is  payable  to  the  representaHves  payijaent 
of  a  person  who,  at  the  time  of  his  death,  was  domiciled  or  resident  represent- 
in  a  foreign  jurisdiction,  and  died  intestate,  the  money  may  after  ation) 

the  expiration  of  three  months  after  such  death,  if  no  person  has  tcT^forei'^n 
become  his  personal  representative  in  Ontario,  be  paid  to  the  person  law. 
or  persons  entitled,  according  to  the  law  of  the  foreign  jurisdiction, 
to  receive  the  money,  and  give  a  discharge  for  the  same,  as  if  such 
money  were,  by  the  terms  of  the  contract,  payable  in  such  foreign 
jurisdiction. 

(4)  When  a  testator  domiciled  or  resident  in  a  foreign  jurisdic- Testacy: 

tion  disposes  of  the  insurance  money  by  a  will  valid  according  to  payment 

accord]  nir 
the  law  of  that  jurisdiction,  then  such  money  may  be  paid  at  any  ^,    foreign 

time  after  death,  or  according  to  the  terms  of  the  contract  in  that  law. 

K.B.A.-— 9 
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behalf,  to  the  person  or  persons  entitled  under  such  will  to  receive 
and  give  a  valid  discharge  for  money  payable  in  such  foreign  juris- 
diction. 

Where  (5)  Where  it  appears  by  any  letters  of  guardianship,  or  other 

fi^"*"?^^"  like  document,  relating  to  persons  under  incapacity  issued  to  be 
by  foreign  issued  by  a  Court  in  a  foreign  jurisdiction,  or  by  a  certificate  of 
court.  the  Judge,  under  the  seal  of  such  Court,  that  it  has  been  shown 

to  the  satisfaction  of  such  Court  that  the  assured  at  the  maturity 
of  the  policy  was  domiciled  or  resident  within  its  jurisdiction^  and 
where  security  to  the  satisfaction  of  the  Court  has  been  given  by 
the  guardian  or  other  like  officer  appointed  by  the  said  letters  or 
document,  then  the  High  Court,  upon  application  for  the  appoint- 
ment of  the  said  guardian  or  like  officer  as  trustee  under  this  sec- 
tion, may  dispense  with  the  giving  of  security,  provided  it  has  also 
been  shown  that  the  infants  or  other  beneficiaries  under  in- 
capacity reside  within  the  jurisdiction  of  the  foreign  Court,  and  that 
the  proposed  trustee  is  a  fit  and  proper  person,  and  that  the  secur- 
ity has,  in  accordance  with  the  practice  of  such  foreign  Court,  been 
given  in  respect  of  and  for  the  due  application  and  account  of  the 
money  payable  under  the  policy. 

(6)  This  section  shall  apply  to  policies  heretofore  issued  as  well 
as  to  policies  to  be  issued  hereafter,  and  whether  the  death  has 
occurred  before  the  passing  of  this  Act  or  not.  Ont.  Acts,  1897, 
c.  36,  s.  156. 

Insurance  moneys  of  infants.  See  Dodda  v.  A.  O.  V.  W.,  28  O.  R. 
5TU;  Campbell  v.  Dunn,  22  O.  R.  98. 

tlJilancy.  351.    Survivorship  holds  place  between  joint   ten 

ants  of  chattel  property  as  well  as  between  joint  tenants 
of  inheritanee  or  freehold.  Hence  an  interest  which  i» 
testator  had  in  a  chose  in  action  jointly  with  another  will 
not  pass  to  his  executor.  But  an  exception  is  made 
in  favour  of  merchants  and  traders,  and  persons  engaged 
in  joint  undertakings  in  the  nature  of  trade.  The  share 
of  the  deceased  goes  to  his  personal  representative. 

Joint  obii.        352.   On  the  other  hand  the  liability  of  a  deceased 

gallons.  ...  .         .  ,  ,. 

person  as  a  joint  contractor,  obligor  or  partner,  may  be 
enforced  against  his  estate  under  R.  S.  O.  c.  129  (The 
Trustee  Act),  section  15,  which  provides  as  follows: 

Represent-  15.  In  case  any  one  or  more  joint  contractors,  obligors  or  part- 
de^^sed  ^^^  ^'^'  *^®  person  interested  in  the  contract,  obligation,  or  promise- 
joint    con-  entered  Into  by  such  joint  contractors,   obligors,  or  partners,   tnar 
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proceed  by  action  against  the  representatiTes  of  the  deceased  con-  tractors 
tractor,  obligor,  or  partner,  In  the  same  manner  as  if  the  contract,  Jk^^th  the 
obligation  or  promise  had  been  joint  and  several,  and  this  notwith-  other  joint 
standing  there  may  be  another  person  liable  under  such  contract,  contract- 
obligation,  or  promise,  still  living,  and  an  action  pending  against  living, 
such  person;  but  the  property  and  effects  of  stockholders  in  char- 
tered banlcs,  or  the  members  of  other  incorporated  companies,  shall 
not  be  liable  to  a  greater  extent  than  they  would  have  been  if  this 
section  had  not  been  passed.    R.  S.  O.  1807,  c.  129,  s.  15  (s.  15,  R. 
S.  O.  1887,  c.  110). 

»5».  Under  the  Judicature  Act,  R.  S.  0.  1897,  c.  51,  n\  action 

to  be  de- 
section  57  (12),  all  matters  in  controversy  between  parties  feated  for 

are  to  be  finally  determined.    To  caiTy  out  this  intention  J^rties. 

of  the  Legislature,  the  Consolidated  Rules  of  Practice 

provide  (Rule  206)  that  no  action  is  to  be  defeated  by 

want  of  parties,  and  the  Court  may  deal  with  the  matter 

in  controversy  so  far  as  regards  the  rights  and  interests 

of  the  parties  before  it. 

354.  All  persons  claiming  relief  jointly,  severally  ^^^^   ^^^ 
or  in  the  alternative,  may  be  made  plaintiffs  (C.  R.  185).  parties. 
All  persons  against  whom  any  relief  is  claimed  jointly, 
severally  or  the  alternative,  may  be  made  defendants 

(C.  R.  186).  The  defendants  need  not  all  be  interested  in 
all  the  relief  claimed,  or  in  all  the  causes  of  action. 
»0.  B.  187).  The  defendant  may  also  bring  before  the 
Court  persons  not  already  parties  against  whom  he  seeks 
any  relief  related  to  or  connected  with  the  subject  mat- 
ter of  the  suit  (C.  R.  209).  Thus,  all  parties  may  be  added 
that  may  be  necessary  to  enable  the  Court  effectually 
and  completely  to  adjudicate  upon  and  settle  all  the  ques- 
tions involved  in  the  action. 

See  Ilolmestod  &  Langton  (2nd  cd.),  p.  303. 

355.  The  above  enactment  and  rules  remove  the  Method  of 
difficulties  formerly  met  in   actions  against  joint   con-fo^^n-" 

tractors.  joinder. 

Wnere  some  but  not  all  of  the  contractors  are  sued  in  an  action, 
they  are  entitled  of  right  to  have  all  the  others  within  the  jurisdiction 
added  as  defendants;  and  the  plea  of  abatement  having  been  abolish- 
ed the  method  of  exception  is  by  prompt  application  to  the  Court 
under  '  Kule  :!UtJ  (1-4). 

Oildersleeve  v.  BaJfour,  15  P.  R.  293. 
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No  abate-  3SO.  An  actioD  does  not  become  abated  bv  reason 

Sharon  of  of  the  death  of  parties  if  the  cause  of  action  survives  or 
death.i  continues.  Whether  tlie  cause  of  action  survives  or  not, 
there  is  no  abatement  by  reason  of  death  of  parties  be 
tween  the  verdict  or  finding  of  issues  and  the  judgment, 
but  the  judgment  may  be  entered  notwithstanding  the 
death.    C.  R.  394. 

Order.  357.  C.  R.  396  provides  that  where  by  reason  of 

partSa.  death  or  change  of  interest  after  tiie  commencement  of  an 
action,  other  parties  are  required,  an  order  adding  such 
parties  may  be  obtained.  This  rule  applies  where  the 
cause  of  action  survives  or  continues  to  some  person  not 
already  a  party. 

See  Holmested  &  Langton  (2nd  ed.),  P-  ^7G. 

I 

Lease  of  35^.  When  a  man,  seized  in  fee,  makes  a  gift  in  tail, 

in  fee  foror  leases  for  life  or  for  years,  reserving  rent,  the  whole 
^7v:.,n-  rent  which  becomes  due  after  his  death  formerlv  went 
rent.  with  the  reversion  as  an  incident  thereof  to  his  heir  and 
not  to  his  executor.  The  reason  given  was  that  since 
during  the  continuance  of  the  particular  estate  the  re 
versioner  loses  the  profits  of  the  land,  the  rent  of  which 
is  to  be  paid  to  him  as  compensation  for  his  losses,  and 
though  rent  should  be  expressly  reserved  to  the  lessor, 
his  executors  and  assigns,  without  naming  the  heir,  the 
executors  could  not  have  it,  being  strangers  to  the  re 
version,  which  is  an  inheritance.  On  the  other  hand. 
if  a  lessee  for  years  made  an  under  lease,  reserving  rent, 
the  rent  accruing  after  his  death  went  to  his  executor 
or  administrator,  as  it  still  goes,  and  not  to  his  heir  even 
though  the  reversion  were  to  him  and  his  heirs  dnrin^ 
the  term,  they  mentioning  the  executors. 

3S9.  Again,  if  a  man  seized  in  fee  of  one  acre  of 
land  and  possessed  of  another  acre  for  a  term  of  years, 
made  a  lease  rendering  one  entire  rent,  and  died,  the 
reversion  of  one  acre  went  to  his  heir  and  the  other  to  Mb 
executors.  In  this  case  the  rent  accruing  after  was* 
apportioned  between  the  heir  and  the  executors. 
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800.  Where  no  reversion  was  left  in  the  lessor,  and  No  re- 
the  rent  was  reserved  to  his  executors,  administrators  J'^^" '" 
and  assigns,  it  formerly  went,  and  now  will  go,  to  them 
and  not  to  the  heir. 

SOI.  If   the    rent   be   reserved    for   years,  and  be  Rent 
severed  from  the  reversion,  it  formerly  went  and  now  from 
goes  to  the  executor  or  administrator,  although  the  rever-  '*^«">^»- 
sion  went  to  the  heir.    Thus,  if  a  man  seised  of  land  in 
fee  made  a  lease  for  years  reserving  rent,  and  afterwards 
devised  the  rent  to  a  stranger,  and  died,  and  the  stranger 
was  seised  of  the  rent  and  died,  his  executors  had  this 
rent  and  not  his  heirs. 

S05i.  Again,  though  the  whole  rent  which  accrued  Arrears  of 
after  the  death  of  the  lessor  formerly  went  with  the  re-  accrued  in 
version  to  the  heir,  yet  the  arrears  of  rent  which  accrued  Jj^^^l^"^ 
and  became  payable  in  the  lifetime  of  the  testator  or  in- 
testate went  in  all  cases  to  his  executor  or  administrator 
as  part  of  his  personal  estate.    The  executors  or  ad- 
ministrators of  tenant  for  life  of  a  rent  charge,  and  of 
tenant  pur  autre  vie  after  the  death  of  cestui  que  vie 
might  bring  debt  to  recover  the  arrears  of  such  rent  at 
common  law,  although  they  could  not  formerly  distrain 
for  rent. 

303.  Before  32  Henry  VIII.  c.  37,  the  executors  or  Remedy 
administrators  of  a  man  seised  of  rent-service  or  rent-^.^yj^j 
charge,  or  rent-seek,  had  no  remedy  for  the  arrears  in-  c  37. 
carred  in  the  lifetime  of  the  testator  or  intestate.     By 
that  statute  they  may  either  distrain  or  have  an  action 
of  debt. 

S04.  It  was  formerly  important  to  ascertain  theAppor- 
precdse  period  at  which  rents  became  payable  or  other  *°"™®"  • 
payments,  such  as  annuities  or  dividends  coming*  due  at 
fixed   periods,  because   an   apportionment  might  be  re- 
quired between  the  executors  representing  the  personal 
estate  and  other  persons  interested  in  the  estate  at  large. 
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These  difficulties  have  been  obviated  by  the  apportion- 
ment sections  of  the  Landlord  and  Tenant  Act,  R  S.  O. 
1897,  c.  170,  which  are  as  follows: 

2,  Where  the  words  following  occur  in  sections  4,  5,  6,  7  and  8 
of  this  Act,  they  shall  be  construed  in  the  manner  hereinafter  men- 
tioned, unless  a  contrary  intention  appears: 

1.  "  Rents "  shall  include  rent-serrice,  rent-charge  and  rent- 
seclc,  and  all  periodical  payments  or  renderings  in  lieu  of  or  In 
nature  of  rent; 

2.  **  Annuities "  shall  include  salaries  and  pensions;  and 

3.  **  Dividends  '*  shall  include  (besidles  dividends  strictly  so-call- 
ed) all  payments  made  by  the  name  of  dividend,  bonus  or  otherwise 
out  of  the  revenues  of  trading  or  other  public  companies,  divisible 
between  all  or  any  of  the  members  of  such  respective  companies, 
whether  such  payments  are  usually  made  or  declared  at  any  fixed 
times  or  otherwise;  and  all  such  divisible  revenue  shall,  for  the 
purposes  of  this  Act,  be  deemed  to  have  accrued  by  equal  daily 
increment,  during  and  within  the  period  for  or  in  respect  of  which 
the  payment  of  the  same  revenue  is  declared  or  expressed  to  be 
made;  but  the  said  word  "  dividend  "  shall  not  include  payments 
in  the  nature  of  a  return  or  reinbursement  of  capital.  R.  S.  O 
1887,  c.  143,  s.  1. 

Rents,  etc  4.  All  rents,  annuities,  dividends,  and  other  periodical  payments 
to  accrue  jj^  ^^^  nature  of  income  (whether  reserved  or  made  payable  under 
day  and  be  an  instrument  in  writing  or  otherwise),  shall,  like  interest  on  mone.v 
apportion-  i^jj^  jj^  considered  as  accruing  from  day  to  day  and  shall  be  ap- 
respect  of    portlonable  in  respect  of  time  accordingly.    R.  S.  O.  1887,  c.  14^ 

time.  Imp.  g.  2. 

Act,  33-34 

V.c.35,8.2.         5.  The  apportioned  part  of  such  rent,  annuity,  dividend  or  other 

^portion-  payment,  shall  be  payable  or  recoverable  in  the  case  of  a  continuing 
rent  etc  to  ''®°*'  annuity,  or  other  such  payment,  when  the  entire  portion,  of 
be  payable  which  such  apportioned  part  forms  part,  becomes  due  and  payable, 
nexTentfre  ^^^  ^^^  before;  and  in  the  case  of  a  rent,  annuity,  or  other  such 
portion  be-  payment,  determined  by  re-entry,  death,  or  otherwise,  when  the 
iomesdue,  jj^^^  entire  portion  of  the  same  would  have  been -payable  if  the 
33-34  V.c!  same  had  not  so  determined  and  not  before.    R.  S.  O.  1887,  c  143, 

35.  8.  3.'      8.  3. 

Persons 

shall  have  6.  (1)  All  person^  and  their  respective  heirs,  executors,  admln- 

tbesame     istrators  and  assigns,  and  also  the  executors,  administrators  and 

remedies 

for  recover-  assigns,    respectively,   of  persons   whose   interests   determine    with 

ing  apiwr-   their  own  deaths,  shall  have  such  or  the  same  remedies  for  recover 
ajTfortEe     ^^  ®"^^  apportioned  parts  as  aforesaid,   when  payable   (allowlni: 
entire  por-  proportionate  parts  of  all  just    allowances),    as    they    respectivelj 
Act  33™4    ^^"'^  ^*^®  ^^^  ^^^  recovering  such  entire  portions  as  aforesaid.  If 
•'?'.c!3.">,8.4.  entitled  thereto  respectively. 
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(2)  ProTided  that  persons  liable  to  pay  rents  reserred  out  of,  or  Proviso  as 
charged  on  lands  or  other  hereditaments  of  any  tenure,  and  the  same  ^  ^^^  • 
lands  or  other  hereditaments  shall  not  be  resorted  to  for  any  such  certain 
apportioned  part  forming  part  of  an  entire  or  continuing  rent  asc^seft. 
aforesaid  specifically;  but  the  entire  or  continuing  rent,  including 
such  apportioned  part,  shall  be  recovered  and  received  by  the  heir 
or  other  person,  who,  if  the  rent  had  not  been  apportionable  under 
this  Act,  or  otherwise,  would  have  been  entitled  to  such  entire  or 
continuing  rent;  and  such  apportioned  part  shall  be  recoverable  by 
action  from  such  heir  or  other  person  by  the  executors  or  other 
persons  entitled  under  this  Act  to  the  same.    R.  S.  O.  1887,  c.  143, 
s.  4. 

7.  Nothing  in  the  preceding  provisions   of  this  Act  contained,  ^^^^  q,^^  ^ 
shall  render  apportionable  any  annual  sums  made  payable  in  poll-  Apply  to 
cies  of  assurance  of  any  description.     R.  S.  O.  1887,  c.  143,  s.  5.     J^i^oe*^^ 

8.  The  preceding  provisions  of  this  Act  shall  not  extend  to  any  3^^  y  ^*» 

case  in  which  it  is  expressly  stipulated  that  no  apportionment  shall  35,  s.  6. 

take  place.    R.  S.  O.  1887,  c.  143,  s.  6.  Nor  wher^ 

stipulation 

305.  Where  the  choses  of  action  accrue  after  the  the  oon- 
decease  of  the  testator  or  intestate,  the  rights  of  thev^c'^!;!* 
executor  or  administrator  to  sue  are  as  follows:  Where 

choses     ill 
action 

300.  Upon  the  death  of  the  testator  or  intestate,  accrue 

after  de* 

if  any  injury  is  afterwards  done  to  his  goods  and  chat-  ©ease, 
tela  the  executor  or  administrator  may  bring  an  action  J^jj^^^ 
for  damages  for  the  tort      He  has  his  option  either  to  OiJtion 
sue  in  his  representative  capacity,  and  enter  his  suit  as  wheOier 
executor  or  administrator,  or  bring  the  action  in  his  own  po«^e88ion 

,,..,..,       ,  ..  had  or  not. 

name  and  his  individual  capacity. 

3117.  This  right  of  action  and  option  exist  in  the  Executor 
executor   or   administrator    whether    he   has  ever  liad^tr^™*" 
actual  possession  of  the  property  or  not:  therefore,  ex- may  sue 
ecutors    or    administrators  may  maintain   trespass   for  deceased 
taking  away  the  goods  of  the  testator  or  intestate  af ter  ^^^*^  "^^' 
his  death,  either  in  their  own  name  or  in  their  repre- 
sentative character,  whether  they  were  ever  actually  in 
possession  of  them  or  not;   so  an  executor  or  adminis- 
trator may  sue  as  such  as  well  in  his  own  name  upon  a 
contract  made  with  him  in  his  representative  chararcter, 
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and  this  he  may  do  not  only  in  eases  where  the  consider- 
ation flows  from  the  deceased,  but  also  in  cases  where 
the  consideration  flows  directly  from  himself  as  executor. 

Old  cases,  Wms.  p.  762. 

308  In  many  cases  an  action  on  which  a  testator 
himself  could  not  have  sued  may  accrue  to  the  executor  or 
administrator  upon  a  contract  made  with  the  testator 
or  intestate  in  his  lifetime.  Thus,  if  A.  covenants  with 
B.  to  make  him  a  lease  of  certain  land  by  such  a  day, 
and  B.  dies  before  the  day  and  before  any 'lease  made, 
if  A.  refuse  to  grant  the  lease  when  the  day  arrives  to 
the  executor  of  B.,  the  executor  shall  have  an  action  on 
the  covenant.  So,  if  a  contract  be  made  to  deliver  a 
horse  on  a  given  day  to  B.  or  his  assigns,  if  B.  die  before 
the  day  limited  for  the  delivery  of  the  horse,  his  executor 
may  maintain  an  action  on  the  contract  if  A.  refuse  to 
deliver  the  horse  to  him,  because  by  law  he  is  the  as- 
signee of  B.  for  such  a  purpose,  and  represents  bis  per- 
son as  to  receiving  any  chattels  real  or  personal. 

Old  cases,  Wms.  p.  768. 

Right  ill  309.  Likewise  a  right  to  sue  which  never  existed 

'  in  the  testator  or  intestate  may  accrue  to  the  executor 
or  administrator  by  remainder,  as  where  a  lease  is  made 
to  B.  for  life,  the  remainder  to  his  executors  for  years, 
or  where  a  lease  for  years  is  bequeathed  by  will  to  A. 
for  life  and  afterwards  to  B.,  who  dies  before  A. 

Wms.  p.  769. 

Pledges,  370.  If  no  time  be  set  for  redemption  of  a  pledge^ 

over.^  has  been  laid  down  that  the  pledgor  must  redeem. 

during   his   life,  because  his  executors   cannot   redeem. 

The  pledgor  is  not  confined  to  the  lifetime  of  the  pledgee. 

The  tender  should  be  to  the  executor  of  the  pledgee, 

Kemp  V.  Westhrookf  1  Yes.  Sen.  278. 

Contin-  371.   Contingent  and  executory  interests,  whether 

^ecutory  in  real  or  personal  estate,  are  transmissible  to  the  re- 
interests,    prescutative   of  a   party  dying   before  the  contingency 
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«pon  which  they  depend  takes  effect.  Where  the  con- 
tingency upon  which  the  interest  depends  is  the  endur- 
ance of  the  Jife  of  the  party  entitled  to  it  till  a  particular 
period,  the  interest  itself  will  be  extinguished  by  the 
death  of  the  party  before  the  period  arrives,  and  will  not 
be  transmissible  to  the  administrators. 

Wms.  p.  773. 

8T5i.  An  instance  occurs  of  a  claim  founded  on  Pin-in<mey 
contract  which  might  have  been  enforced  by  the  deceased 
while  alive,  and  yet  is  not  transmitted  to  the  executor 
or  administrator  in  the  case  of  arrears  of  pin  money,  to 
which  the  wife  herself  may  be  to  some  extent  entitled, 
but  which  cannot  be  recovered  to  any  extent  whatever 
by  her  personal  representatives.  As  between  husband 
and  wife  the  former  rules  are  entirely  altered  by  the 
statute  relating  to  the  property  of  married  women.  In 
that  statute  the  husband  and  wife  are  virtually  divorced 
and  their  estates  are  considered  with  reference  to  each 
other  as  if  they  were  strangers. 

STS.  As  between  executor  and  widow,  those  gifts 
of  money  by  a  husband  to  a  wife  for  clothes,  or  to  pur- 
chase ornaments,  or  for  her  separate  expenditure,  which 
are  usually  called  pin  money,  are  good  in  equity  as 
against  the  husband  and  all  volunteer  claimants  through 
bim. 

3T4.  As  to  the  rights  of  married  women  the  law  Rights  <.f 
now  is  as  follows,  according  to   the   Married   Women's  women. 
Property  Act,  R.  S.  O.  1897,  c.  163. 

2.  In  this  Act  the  word  "  contract "  shall  Include  the  acceptance  Interprt- 
of  any  trust,  or  of  the  office  of  executrix  or  administratrix,  and  the  t^t-'on* 
provisions  of  this  Act,   as   to  liabilities  of  married  women,   shall 
extend   to  all  liabilities  by   reason  of  any  breach  of  trust  or  de-  '*Con- 
vastavit  committed  by  a  married  woman  being  a  trustee  or  execu- ^^^'^^  •  ' 
trix  or  administratrix,  either  before  or  after  her  marriage,  and  her 
husband    shall    not   be    subject    to    such   liabilities,    unless   he   has  Liability 
acted  or  intermeddled  in  the  trust  or  administration,  and  the  word 
*•  property  "  shall  include  a  thing  in  action.    R.  S.  O.,  1887,  c.  132.  "prop- 

s.  2.  ^'•^y" 
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Married  3.   (1)  A  married  woman  shall  be  capable  of  acquiring,  holding 

be^^pable  ^^  ^^^  separate  property,  and  disposing  by  will  or  otherwise  of  any 
of  holding  real  or  personal  property,  in  the  same  manner  as  if  she  were  a 
fen^so^     /«»«-»oJ«  without  the  intervention  of  any  trustee. 

Power  to  (2)  A  married  woman  shall  be  capable  of  entering  into  and  ren- 

contract.  dering  herself  liable  in  respect  of  and  to  the  extent  of  her  separate 
property  on  any  contract,  and  of  suing  and  being  sued,  in  all  respecto 
as  if  she  were  a  feme-aole,  and  her  husband  need  not  be  joined  with 
her  as  plaintiff  or  defendant,  or  be  made  a  party  to  any  action  or 
other  legal  proceeding  brought  by  or  taken  against  her;  and  any 
damages  or  costs  recovered  by  her  in  any  such  action  or  proceeding 
shall  be  her  separate  property;  and  any  damages  or  costs  recoTered 
against  her  in  any  such  action  or  proceeding  shall  be  payable  out  of 
her  separate  property,  and  not  otherwise.  R.  S.  0.,  1887,  c  132, 
s.  3  (1,  2). 

Eaminjw  6.  (1)  Every  married  woman,  whether  married  before  or  after 

wo^n*  ^^^  passing  of  this  Act  shall  be  entitled  to  have  and  hold  as  her 
separate  property,  and  to  dispose  of  as  her  separate  property,  the 
wages,  earnings,  money  and  property  gained  or  acquired  by  her  In 
any  employment,  trade  or  occupation  in  which  she  is  engaged,  or 
which  she  carries  on,  and  in  which  her  husband  has  no  proprietary 
interest,  or  gained  or  acquired  by  the  exercise  of  any  literary,  artistic 
or  scientific  skill. 

Proiierty  (2)  Every  woman  married  on  or  after  the  first  day  of  July, 

of  a  wouian 

married  on  ^^^t  shall  also  be  entitled  to  have  and  hold  and  to  dispose  of  as  her 

or  after  Ist  separate  property,   all  other  real  and   personal  property   belonging 

"  ^'        'to  her  at  the  time  of  marriage,  or  acquired  by  or  devolving  upon  her 

after  marriage.     R.  S.  C,  1887,  c.  132,  s.  5. 

^^  ^     ^  10.  All  deposits,  all  sums  forming  part  of  public  stocks  or  funds, 

stock    etc. 

to  which  a  which,   on  the  first  day  of  July,  1884,  were  standing  in  the  sole 

married       name    of    a    married    woman,    and    all    shares,    stock,    debentures. 

♦mtitlS  ^*  debenture  stock,  or  other  interests  of,  or  in  any  corporation,  com- 
pany or  public  bodbr,  municipal,  commercial  or  otherwise,  or  of. 
or  in  any  industrial,  provident,  friendly,  benefit,  building  or  loan 
society,  which,  on  the  first  day  of  July,  1884,  were  standing  iu 
her  name  shall  be  deemed,  unless  and/  until  the  contrary  be  shown. 
to  be  the  separate  property  of  such  married  woman;  and  the  fact 
that  any  such  deposit,  sum  forming  part  of  public  stocks,  funds,  or 
of  any  share,  stock,  debenture,  debenture  stock,  or  other  interest  as 
aforesaid,  is  standing  iu  the  sole  name  of  a  married  woman,  shall 
be  sufficient  prima  facie  evidence  that  she  is  beneficially  entitled 
thereto  for  her  separate  use,  so  as  to  authorize  and  empower  lier 
to  receive  or  transfer  the  same,  and  to  receive  the  dividends, 
interests  and  profits  thereof,  without  the  concurrence  of  her  husband 
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and  to  indemnify  all  public  oflacers  and  all  directors,  managers  and 
tmstees  of  every  such  corporation,  company,  public  body  or  society 
as  aforesaid,  in  respect  thereof.    R.  S.  0.,  1887,  c.  132,  s.  9. 

20.  A  married   woman  who  is  an  executrix  or  administratrix,  Married 
alone  or  jointly  with  any  other  person  or  persons  of  the  estate  of  ^*'™"*  .•* 
any  deceased  person,  or  a  trustee  alone  or  jointly  as  aforesaid,  of  or  trustee, 
property  subject  to  any  trust,  may  sue  or  be  sued,  and  may  transfer 
or  join  in  transferring,  in  that  character,  any  such  particulars  as  are 
mentioned  in  section  10,  without  her  husband,   as  if  she  were  a 
feme  sole.    R.  S.  0.,  1887,  c.  132,  s.  19. 

23.  For  the  purposes  of  this  Act,  the  legal  personal  repreeen*  Legal 
tatiTe  of  any  married  woman  shall,  in  respect  of  her  separate  estate,  "^P^c^^J*^- 
have   the  same  rights  and  liabilities,  and  be  subject  to  the  same  married 
jurisdiction  as  she  would  have,  or  be,  if  she  were  living.    R.  S.  C,  woman . 
1887,   c.  132,  s.  22. 

8T5.  The  term  paraphernalia*  is  used  to  signify  the  Parapher- 
apparel  and  ornaments  of  a  wife  suitable  to  her  rank 
anl  degree.    What  are  to  be  so  considered  are  questions 
to  be  decided  by  the  Court  and  will  depend  upon   the 
rank  and  fortune  of  the  parties. 

876.  There  is  one  other  species  of  interest  in  the^^^^^f*^ 

mortts 

property  of  the  deceased  which  vests  neither  in  the  per-  cau»a. 
sonal  representative,  nor  in  his  heir,  nor  in  his  widow. 
This  is  called  a  donatio  mortis  causa.  To  constitute 
such  a  gift  there  must  be  two  attributes.  1.  The  gift 
must  be  with  a  view  to  the  donor's  death.  2.  It  must 
be  conditioned  to  take  effect  only  on  the  death  of  the 
doner  by  his  existing  disorder.  3.  There  must  be  a  de- 
livery of  the  subject  of  the  donation.  The  deceased 
should  at  the  time  of  the  delivery  not  only  part  with  the 
possession,  but  also  with  the  dominion  over  the  subject 
of  the  gift. 

Haickins  ▼.  BlewiU,  2  Esp.  N.  P.  C.  663. 

8*77.  A  donatio  mortis  causa  differs  from  a  legacy  How  it 
in  these  particulars:     1.  It  need  not  be  proved  in  the  from  a 
Surrogate  Court.    2.  No  assent  or  other  act  on  the  part  ^^f^^y- 
of  the  executor  or  administrator  is  necessary  to  perfect 
the  title  of  the  donee. 

Tate  V.  Hihbert,  2  Ves.  120. 
•  Greek,  pnra-pherne;  over  and  above  dower. 
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H<iwit  3T8.  A  donatio  mortis  causa  differs  from  a  gift 

from  a  gift  inter  VIVOS  in  these  respects,   in   which   it    resembles  a 
"*^  *'"'"•  legacy:    1.  It  is  ambulatory,  incomplete  and  revocable 
during  the  testator's  life.    2.  It  is  liable  to  the  Succes- 
sion Duties  Act  (R.  S.  O.  1897,  c.  24).    3.  It  is  liable  to 
the  debts  of  the  testator  .upon  deficiency  of  assets. 

Ward  V.  Turner,  2  Yes.  Seo.  434. 

Donatio  mortis  cau»n. 

Hall  V.  Hall  20  O.  R.  1G8.  6S4;  Freeinan  v.  Fretwan,   111 
O.  K.  141. 

Gift  iuter  vivos. 

Re  Murray,  Purdham  v.  Murray,  9  A.   R.  3«59;  Waikin^  v. 
Bradahau:,  <»  A.  R.  GOG. 

^"^^ed  979,  There  are  many  instances  in  which  property  in 

fts  assets  the  hands  of  an  executor  is  regarded  as  assets,  although 
never  m  It  was  never  in  the  testator.  Thus,  if  an  executor  renew 
testotor.  ^  leasc  he  shall  account  for  the  new  lease  as  well  as  the 
old  as  assets.  So  if  A.  covenants  with  B.  to  make  him 
a  lease  of  certain  lands  by  such  a  day,  and  B.  dies  befoiv 
the  day,  and  before  any  lease  is  made,  A.  is  bound  to 
make  the  lease  to  the  executor  of  B.,  and  the  lease  so 
made  shall  be  assets  in  his  hands;  or,  if  A.  refuses  to 
grant  the  lease,  he  is  liable  to  make  the  executor  a  com- 
pen-sation  in  damages,  which  are  also  assets.  So  if  A. 
promises,  on  good  consideration',  to  deliver  to  B.  by  sucii 
a  day  certain  wares  or  merchandise,  and  this  is  not  per- 
formed in  the  life  of  B.,  but  delivery  is  made  to  his 
executor,  the  goods  will  be  assets  in  his  hands,  as  well 
as  the  money  recovered  in  damages  for  not  performing 
would  have  been. 


Chattels  SHO.  Again,  chattels  which  never  were  vested  in  the 

never  vest- ^^^^^^^^'   in    poKsession,  but   accrue  to  the   executor   by 
«k1  in  te«.    remainder  will  be  assets  in  his  hands.    Thus  if  a  lease 

tator. 

be  made  to  one  for  life,  remainder  to  his  executor  for 
years,  such  remainder  will  be  assets  in  thr  hands  of  the 
executor,  though  it  were  never  in  the  testator.  So  whert* 
a  lease  for  years  is  bequeathed  to  A.  for  life,  and  after- 
wards to  B.,  who  dies  before  A.;  although  B.  never  had 


PERSONAL  PROPERTY  DEVOLVING  ON.  141 

this  term  in  bim,  it  shall  be  assets  in  the  hands  of  his 

executor.    So  a  remainder  in  a  term  for  years,  though 

it  never  vested  in  the  testator's  possession,  and  though 

it  still  continued  a  remainder,  shall  be  assets  in  the 

hands  of  the  executor.    For  it  bears  a  present  value  and 

is  vendible.     So  goods  which  have  accrued  by  increase  Accretions 

since  the  testator's  death  are  assets  in  the  hands  of  the 

executor. 

3S1.  Thus  if  the  sheep,  or  other  cattle  of  the  testa-  Profiteon 
tor,  bear  lambs,  etc.,  after  the  testator's  death,  these,  al-  ^St^of 
though  never  the  property  of  the  testator  will  be  assets.  J^^-^ 
So  if  the  executor  of  a  lessee  for  years  enter  into  the  tene-  trade. 
ments,  the  profits  over  and  above  the  rent  shall  be  as- 
sets.   Therefore,  if  an  executor  has  a  lease  for  years  of 
land  of  the  value  of  £20  a  year,  rendering  rent  of  £10 
a  year,  it  is  assets  in  his  hands  oniy  for  £10  over  and 
above  the  rent. 

TUtcent  V.  8harp€f  2  Stark,  507. 

SftJi.  Again,  if  an   executor   employ  the  testator's  Chattels 
goods  in  trade,  the  profits  shall  be  assets,  and  whether  the  ex^ujk)r" 
executor  takes  upon  himself  to  carry  on  the  testator's  ^^^^"^*' 
trade,  or  does  so  in  pursuance  of  a  provision  in  articles 
of  partnership  entered  into  by  the  deceased,  or  by  the 
direction  of  the  testator,  contained  in  his  will,  or  under 
the  direction   of  the  Court   of  Chancery,  the    profits  of 
such  trade  shall   be    assets    for   which    be   shall   be  ac- 
countable. 

The  liability  of  an  executor  who  carries  on  a  business  is  more 
fully  stated  in  the  chapter  relating  to  the  liability  of  an  executor  for 
his  own  acts. 

8^8.  So   chattels,  real    or   personal,  to  which    the  Chattels 
executor  becomes  entitled  after  the  death  of  the  testator  ™^pii^ed. 
by  force  of  a  condition  will  be  assets,  as  where  a  lease  for 
years,  or  cattle,  plate  or  other  chattel  was  granted  by  the 
testator  upon  condition  that  if  the  grantee  did  not  pay 
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adminis- 
tration . 


such  a  sum  of  money,  or  do  other  acts,  etc. ;  and  this  con- 
dition is  broken,  or  not  performed  after  the  testator's 
death,  the  chattel  will  be  brought  back  to  the  executor 
and  be  assets. 

2194.  The  law  is  the  same  where  the  condition  is 
that  the  testator  shall  pay  money  or  do  any  other  act  to 
avoid  the  grant;  accordingly  chattels,  whether  real  or 
personal,  mortgaged  or  pledged  by  the  testator,  and  re- 
deemed by  the  executor,  shall  be  assets  in  the  hands  of 
the  executor  for  so  much  as  they  are  worth  beyond  the 
sum  paid  on  their  redemption. 

QlaJiolm  V.  Rovcntree,  U  Ad.  &  Ell.  710. 

885.  Redemption  by  an  executor  before  or  after  the 
time  specified  for  redemption  is  elapsed  has  the  same 
effect,  the  excess  in  the  value  of  the  thing  beyond  the 
money  paid  for  redemption  is  regarded  as  assets. 

BSO.  Although,  where  different  administrations  are 
granted  in  different  countries,  that  administration  is 
deemed  the  principal  or  primary  one  which  is  granted  in 
the  country  or  domicile  of  the  deceased ;  yet  each  portion 
of  the  estate  must  be  administered  in  the  country  in 
which  possession  of  it  is  taken  and  held  under  lawful  au- 
thority. The  administrator  under  a  foreign  grant  has  a 
right  to  hold  the  assets  received  under  it  against  the 
home  administrator,  even  after  they  have  been  remitted 
to  the  country  in  which  the  home  administration  was 
granted.  The  only  mode  of  reaching  such  assets  is  to 
require  their  transmission  or  distribution  after  all  the 
claims  against  the  foreign  administration  have  been  duly 
ascertained  or  settled. 

38T.  An  ancillary  probate  or  grant  of  administra- 
tion in  a  foreign  country  is  usually  admitted  by  the 
comity  of  nations  as  a  matter  of  course.  This  new  admin- 
istration, however,  is  made  subservient  to  the  rights  of 
creditors  and  other  claimants  resident  within  the  country 
where  it  is  granted.     The  residuum  is  transmissible  to 
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the  coantry  of  the  original  administrator  only  when  the 
final  account  has  been  settled  in  the  proper  tribunal 
where  the  new  administration  is  granted,  upon  the  equit- 
able principles  adopted  by  its  own  law  in  the  applica- 
tion* and  distribution  of  the  assets  found  within  its 
jurisdiction. 

Ancillary  Probate  has  already  been  explained  ante 
paragraphs  153-166. 

As  to  rights  of  foreign  creditors  in  Ontario,  see  Milne  v.  Moore, 
24  U.  K.  456.  As  to  rights  of  foreign  administrators  dealing  in 
Canada  with  foreign  assets,  see  Grant  v.  Macdonaldf  8  Chy.  460. 

888.       A  will  executed  by  a  person  when  domi- Quebec 

will 

ciled  in  the  Province  of  Quebec  before  two  notaries 
there,  in  accordance  with  the  law  of  that  Province, 
not  acted  upon  or  proved  in  any  way  before  any  Court 
there,  is  not  within  the  Act  respecting  Ancillary  Pro- 
bates and  Letters  of  Administration. 

In  re  Mwlareny  22  Ak>.  R.  18 

880.  The  general  rule  is  that  an  executor  or  admin-  Asseta 
istrator  shall   not   be  charged  with  any  other  goodsf  as  to^'hTndf 
assets  than  those  which  come  to  his  hands.    Considerable  ^f*^?,^^"- 

tor. 

diflBculty  consists  in  ascertaining  what  is  to  be  esteemed 
such  a  coming  to  the  hands  of  the  executor  or  admin- 
istrator. 

800.  It  is  said  in  Wentworth's  *'  Office  of  an  Execu-  Rij^ht  of 
tor,"  that  if  the  testator,  at  the  time  of  his  death,  had  a  "^l^^^^ 
stock  of  sheep  in  Cumberland,  bullocks  in  Wales,  f at  con^ertor. 
oxen  in  Bucks,  money,  household  stuff  and  plate  in  Lon- 
don, and  his  executor  dwells  at  Coventry,  namely,  far 
from  all  these  places,  the  execufor  has  such  an  actual 
possession  presently  upon  the  testator's  death  that  he 
may  maintain  trespass  against  any  stranger  taking  them 
away,  or  spoiling  them,  and,  therefore,  that  author  con- 
siders it  doubtful  whether  this  shall  not  be  such  a  posses- 
sion in  the  executor,  and  such  a  giving  of  these  goods  to 
his  hands,  as  to  charge  him  with  payment  of  debts  and 
legacies,  and  make  his  own  goods  liable  instead  of  them. 
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SOI.  However,  it  was  laid  down  by  Lord  Holt  that 
if  an  executor  live  at  London,  and  the  goods  of  which  the 
testator  died  possessed  are  at  Bristol,  although  the 
executor  has  such  an  immediate  possession  of  them  tiiat 
he  may  maintain  trover  in  his  own  name  against  any  con- 
vertor  of  them,  and  the  damages  recovered  shall  be 
assets  in  his  hand;  yet  if  he  do  not  recover  so  much  in 
damages  as  really  the  goods  were  worth,  and  that 
happens  not  through  any  fault  of  his  he  shall  answer  for 
no  more  than  he  recovers. 

^^»  S02.  Again,  if  goods  come  fully  into  the  possession 

wrongfully  and  hauds  of  an  executor  or  administrator,  but  are 
I^utor.  afterwards  taken  wrongfully  from  him,  a  question  arises 
whether  such  goods  shall  be  considered  assets  in-  his 
hands.  As  to  these,  an  executor  or  administrator  stands 
in  the  condition  of  a  gratuitous  bailee;  with  respect  to 
whom  the  law  is  that  he  is  not  to  be  charged  without 
some  default  in  him.  Therefore  if  any  goods  of  the  tes- 
tator are  stolen  from  the  possession  of  the  executor,  or 
from  the  possession  of  a  third  person,  to  whose  custody 
they  have  been  delivered  by  the  executor,  the  latter  shall 
not  be  charged  with  these  as  assets. 

t;(xKi8  SOS.  Again,  if  a  trespasser  takes  goods  out  of  the 

J^H^i!Ll^r.  possession  of  an  executor  or  administrator,  although  he 
is  bound  to  sue  the  trespasser,  if  known,  yet  the  executor 
or  administrator  shall  not  be  answerable  in  assets  for 
more  than  he  recovers  in  the  suit.  But  if  he  omits  to 
sell  the  goods  at  a  good  price,  and  afterwards  they  are 
taken  from  him,  then  the  value  of  the  goods  shall  be 
assets  in  his  hands,  and  not  what  he  recovers,  for  there 
Perishable  ^'^^  ^  default  in  him.  Again,  if  the  goods  be  perishable 
g^n.^  ^  goods,  and  before  any  default  in  the  executor  to  preserve 
them  or  sell  them  at  due  value,  they  are  impaired,  he 
shall  not  answer  for  the  first  value,  but  shall  give  that 
matter  in  evidence  to  discharge  himself;  so  if  the  testa- 
tor's sheep  or  other  beasts  die,  or  if  his  ships  perish  by 
tempest,  the  executor  shall  not  be  charged  with  them  as 
assets. 
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804.  With  respect  to  choses  in  action,  although  Choaes  in 
debts  of  every  description  due  to  the  testator  are  assets,  UabtSy  of 
yet  the  executor  or  administrator  is  not  to  be  charged  f^^**^*" 
with  them  till  he  has  received  the  money.    So  if  the  exec- 
utor or  administrator  recovers  any  damages  or  compensa- 
tion for  any  injury  done  to  the  personal  estate  of  the 
testator  before  or  since  his  decease,  or  for  the  breach  of 
any  covenant  or  contract  made  with  the  testator,  or  with 
himself  in  his  representative  character  all  such  damages 
thus  recovered  shall  be  assets  in  his  hands,  the  costs 
and  charges  of  recovering  them  being  deducted;  but  he 
shall  not  be  charged  with  them  until  he  has  reduced 
them  into  possession;  but  such  debts  or  damages  will 
be  regarded  as  assets,  although  never  in  point  of  fact 
received,  if  they  be  released  by  the  executor  for  the 
release  in  contemplation  of  law  shall  amount  to  a  receipt.  Executor 
So  if  the  executor  takes  an  obligation  in  his  ow^n  name  ^li*|ftion 
for  a  debt  due  to  the  testator;  he  shall  be  equally  charge-  *"^**  ^^" 
able.   OH  if   he   had   received   the    money;  for  the   new 
security  has  extinguished  the  old  right  and  is  quasi  pay- 
ment. 

Sparkes  v.  Restal,  22  Beav.  687. 

305.  Where  an  executor  sues  for  money  had  and  re- Executor 
ceived  to  his  use  as  executor  the  debt  or  damages  iSmonfy^*^ 
assets   immediately.     For  if  the   money   w^as  had  and  ^ad  and 

*"  '  received. 

received  by  the  defendant  by  the  consent  or  appoint- 
ment of  the  executor,  it  was  assets  in  his  hands  forth- 
with, and  if  without  his  consent,  yet  the  bringing  of  the 
action  is  such  a  consent  that  upon  judgment  obtained 
it  shall  be  assets  immediately  without  execution. 

Jenkins  v.  Flume^  1  Salk.  207. 

• 

300.  There  may  be  personal  property  of  the  testator  Assets  not 
or  intestate  to  which  his  personal  representative  as  such 
is  entitled,  Avhich  is  not  assets  in  his  hands  by  reason  of 
not  being  vendible. 

Wms.,  p.  1637. 

K.B.A. — 10 


146  EXECUTOllS   AND   ADMINISTRATORS. 

Estates  307.  Estates  pur  autre  vie  are  classed  under  this 

pur  autre 

tie.  heading.    In  Ontario  they;  are  devisable  by  virtue  of  the 

Wills  Act  (R.  S.  O.  1897,  c.  128,  s.  10),  which  enacts  as 
follows,  "  and  the  power  hereby  given  [that  of  disposing 
by  will]  shall  extend  to  estates  pur  autre  vie  whether 
there  be  or  be  not  any  special  occupant  thereof,  and 
whether  the  same  be  corporeal  or  incorporeal  heredita- 
ments." 


t 


Dev.  of  808.  The  devolution  of  estates  pur  autre  vie  is  pro- 

estatespur 

autre  vie.  Tided  for  by  section  38  of  the  Devolution  of  Estates  Act, 
which  says  that  such  estates  shall  descend  as  estates  in 
fee  simple.  But  under  section  37,  section  38  does  not 
apply  to  the  estates  of  persons  dying  on  or  after  1st  July, 
1886.  As  to  such  estates  therefore  after  that  date  there 
is  apparently  no  existing  statutory  rule.  If  it  was  in 
tended  to  continue  the  former  law,  then  that  law  was 
as  follows: 

Special  Tli^  statute  of  Frauds  (29  Car.  II.  c.  3,  s.  12),  after 

occupancy,  permitting  a  devise  of  such  estates  to  be  made,  enacts 
that  if  no  devise  is  made  of  such  estate  the  same  is 
chargeable  in  the  hands  of  the  heir,  if  it  shall  come  to 
him  by  special  occupancy  as  assets  by  descent.  In  ea«e 
there  shall  be  no  special  occupant  it  shall  go  to  the 
executors  or  administrators  of  the  grantee,  and  shall  be 
assets  in  their  hands  for  payment  of  debts. 

Surplus  of         399.  As  the  Statute  of  Frauds  did  not  provide  to 

such 

estates,      whom  the  surplus  of  such  estates,  after  the  debts  of  th#^ 

J^^^^^g*  deceased  owners  thereof  were  satisfied  should  belong,  14 

Geo.  II.,  c.  20,  s.  9,  enacts  that  the  said  surplus  shall  be 

distributed  in  the  same  manner  as  the  personal  estate  of 

the  testator  or  intestate. 

Tenant 

\mr^aiarc  ^^^'  ^^^^'^  statutes  omitted  to  provide  for  the  cask* 

intestate,  jf  ^  tenant  pur  autre  vie  dying  intestate  as  to  that  estate, 
but  having  made  a  valid  will  of  his  personalty.  In  other 
words,  these  statut(»s  omitted  to  state  whether  the  sur- 
plus in  such  case  should  go  according  to  the  personal 
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estate  disposed  of  by  the  will,  or  as  undisposed  of  personal 
estate.  Nor  was  any  provision  made  for  the  surplus  which 
might  be  in  the  hands  of  an  executor  or  administrator  as 
special  occupant.  It  was  eventually  settled  that  the  execu- 
tor held  it  as  trustee  for  the  residuary  legatee. 

Ripley  v.   ^Yater\corth^  7   Ves.   425. 

401.  Section  3  of  the  Devolution  of  Estates  Act  in- Estate**  by 
eludes  under  the  head  of  estates  subject  to  the  Act,  estates  ,K;cupancy 
"^^  limited  to  the  heir  as  special  occupant."     These  estates 

must  be  under  a  will  or  grant  to  a  man  and  his  heirs  during 
the  life  of  cestui  que  vie.  The  heirs  who  are  now  to  take 
such  an  estate  will  be  found  as  if  the  estate  were  personal 
estate. 

402.  But  the  effect  of  section  37  upon  section  38  ^Sj,^^^^^^^^ 
to  such  estates  after  1st  Julv,  1886,  might  have  been  to  re-  >J**v.  t>f 
vive  the  estate  of  general  occupancy  which  was  reduced  al-  Act. 
most  to  nothing  by  29  Car.  IL  c.  3  and  14  Geo.  II.  c.  20. 

This  difficulty  has  now  been  removed  by  legislation.  The 
new  clause,  3  (a),  introduced  by  section  3  of  chapter  1  of 
the  Acts  of  1902,  includes  all  estates  held  for  the  life  of 
another.     (See  pages  79  and  80  ante.) 

403.  The  absolute  property  must  have  been  vested  in  Property 
the  testator  in  order  to  make  them  assets  in  the  hands  of  the  I".,^'!^*^'^*'' 

must  liave 

-executor.     Therefore,  if  the  testator  takes  a  bond  for  another  i^*^n 
in  trust,  and  dies,  this  is  not  assets  in  the  hands  of  his  ex- 
ecutor.    So  if  the  obligee  assigns  over  a  bond  and  covenants 
not  to  revoke,  and  dies,  that  bond  is  not  assets  in  the  hamls 
of  the  executor  of  the  obligee. 

Dcering  v.   Torrington,   1    Salk.   70. 


Term  r>f 


404.  When  a  term  for  vears  is  created  for  a  particu-  „, 
lar  purpose,  as  for  raising  money  for  payment  of  debts  or  years, 
portions  for  younger  children,  and  the  purpose  for  which 
the  term  was  created  is  satisfied,  tlie  termor  is  considered  in 
equity  as  a  trustee  for  the  owner  of  the  inheritance,  although 
at  law  the  term  was  deemed  a  term  in  gross  in  such  trustee ; 
in  equity  it  follows  the  fee  and  is  looked  upon  as  completely 


148 


EXECUTORS  AND  ADMINISTRATORS. 


Property 
held  by 
testator 
for  par- 
ticular 
purixwse. 


Deed  set 
aside  as 
f  raudu- 
lent. 


Equitable 

assfis 

defined. 


consolidated  with  it;  it  was,  therefore,  not  regarded  as  per- 
sonal assets  in  the  hands  of  the  executor  and  the  person  en- 
titled to  the  fee,  but  as  real  assets  which  go  to  the  heir 

Thrufton  v.  AttAJen.,  1  Vern.  341. 

40ff.  Executors  and  administrators  cannot  be  in  better 
condition  with  respect  to  the  estate  of  the  deceased  than  he 
himself  would  have  been  in,  and  therefore,  they  cannot  era- 
ploy  as  general  assets  property  which  he  would  have  been 
bound  to  apply  to  a  particular  purpose;  thus  a  remittance 
in  bills  and  notes  for  a  specific  purpose,  namely,  to  answer 
acceptance,  was  received  by  an  administrator  in  consequence 
of  the  death  of  the  party  to  whom  the  remittance  was  made. 
It  was  held  that  the  special  purpose  operated  as  a  lien,  and 
that  the  sum  remitted  could  not  be  applied  by  the  adminis- 
trator as  general  assets. 

400.  WTiere  a  deed  is  set  aside  as  fraudulent  against 
any  of  the  creditors  of  the  deceased,  the  property  becomes 
assets,  and  subsequent  creditors  are  let  in.  An  assignment 
within  the  statute  13  Eliz.  c.  5,  is  utterly  void  against  credi- 
tors, and  the  property  assigned  is  assets  in  the  hands  of  the 
executor. 

Sh'(ar8  V.  RayvrM,  3  B.  &  Adol.  3(52. 

407.  There  are  various  interests  frequently  forming 
part  of  the  estate  of  an  executor  or  administrator  which  are 
not  recognized  as  assets  at  law,  and  which,  therefore,  ii  ad- 
ministered at  all,  had  to  be  administered  in  equity.  This 
latter  portion  of  the  estate  in  the  hands  of  the  executor  or 
the  administrator,  was  called  equitable  assets,  in  contra-dis- 
tinction  to  the  former,  which  were  called  legal  assets.  An 
important  distinction  existed  with  respect  to  the  administra- 
tion of  these  two  kinds  of  assets. 


Difference         40ft.   If   they  were  legal,  they  had  to  be  administered 
between     ^     ^^^   executor    or   administrator   of   the   deceased    in    a 

letral  and 

equitable    coursc  of  administration  having  regard  to  those  rules  of 


assets 


defined,      priority  among    creditors  formerly  in    existence.      But  if 
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the  assets  in  the  hands  of  the  executors  were  equitable, 
then,  although  the  precedence  in  payment  of  debts  to 
legacies  had  to  be  respected,  yet,  as  among  creditors,  the 
assets  had  to  be  applied  in  satisfaction  of  all  the  claim- 
ants pari  passu,  without  any  regard  to  the  priority  in 
rank  of  one  debt  to  anotherj  the  principle  of  this  dis- 
tinction was  that  in  natural  justice  and  conscience,  and 
in  the  contemplation  of  a  Court  of  Equity,  all  debts 
being  equal,  the  debtor  was  equally  bound  to  satisfy 
them  all,  whether  by  speciality  or  by  simple  contract. 
Therefore,  since  a  claimant  upon  equitable  assets  was 
under  the  necessity  of  going  to  a  Court  of  Equity  in 
order  to  reach  them,  that  Court  would  act  only  accord* 
ing  to  the  rale  of  doing  justice  to  all  creditors,  without 
any  distinction  as  to  priority. 

Shattock  V.  Shattock,  L-  R.  2  Eq.  182,  194. 

The  distinction  between  legal  and  equitable  assets  is, 
however,  still  of  some  importance,  that  is  to  say,  in  the 
following  respects,  namely  : — (1)  In  determining  whether 
an  executor  or  administrator  is  entitled  to  retain  his  own 
debt  (whether  contract  or  specialty)  out  of  the  assets  ;  and 
(2)  In  determining  semble  the  extent  of  the  execution  avail- 
able for  the  creditor  (plaintiff  in  an  action) ;  for  when  the 
court  of  law  is  sitting  as  such,  that  is  to  say,  when  the 
creditor's  action  is  a  purely  legal  action  the  execution 
would  still  be  against  the  legal  assets  only ;  while  if  the 
action  was  properly  framed  as  an  equitable  action,  the 
execution  or  equitable  relief  would  extend  to  the  equitable 
assets  as  well  as  the  legal  assets. 

Snell's  Principles  of  Equity  (Ed.  1894,  p.  252),    The  state- 
ment as  to  retainer  is  inapplicable  to  Ontario. 
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CHAPTER   IV. 

POWER  AND  AUTHORITY. 

i^mfnis-^  400.  After  administration  is  granted  the  power  of 

trator;  of  an  administrator  is  equal  to  and  with  the  power  of  an 

OX6CU  tor 

de  son  tort  executor.  An  executor  de  son  tort  cannot  bring  any  ac- 
tion in  right  of  the  deceased,  except  that  if  in  possession 
of  goods  of  the  deceased,  he  can  maintain  an  action 
against  a  wrongdoer  in  respect  of  such  goods. 

Elliott  V.  Kemp,  7  M.  &  W.  306. 

Right  of  410.  Within  a  convenient  time  after  the  testator's 

entry  and 

poiwession  death  or  the  grant  of  administration,  the  executor  or 
of  goods,  ji^jmiijigtrator  has  a  right  to  enter  the  house  descended 
to  the  heir  in  order  to  remove  the  goods  of  the  deceased, 
provided  he  do  so  without  violence.  He  also  has  the 
right  to  take  deeds  and  other  writings  relative  to  the 
estate  out  of  a  chest  in  the  house  if  it  be  un- 
locked or  the  key  be  in  it,  but  he  has  no  right  to  break 
open  even  a  chest.  If  he  cannot  take  possession  of  the 
effects  without  force  he  must  desist  and  resort  to  his  ac- 
tion. On  the  other  hand,  if  the  executor  or  administrator 
on  his  part  be  remiss  in  removing  the  goods  within  a 
reasonable  time,  the  heir  might  formerly,  but  not  now, 
distrain  them  as  damage  feasant. 

Stodden  v.  Harvey,  Cro.  Jac.  204. 

Right  to  411.    Where  a  lessee  for  years  underlets  the  land   I 

and  dies,  his  personal  representative  may  distrain  at 
common  law  for  the  arrears  of  rent  which  became  due  in 
the  lifetime  of  the  deceased.  Because  these  arrears  were 
never  severed  from  the  reversion;  but  the  executor  or 
administrator  has  the  reversion  and  the  rent  annexed 
thereto  in  the  same  plight  as  the  deceased  himself  had  it. 
and  it  is  not  like  a  reversion  which  descended  to  the  heir, 
while  the  arrears  went  to  the  executor  or  administrator. 

Made  V.  MarsK  1  Roll.  Abr.  672. 
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412.   But  at  common  law  the  executors  or  adminis-  ^e^^  o( 

.  ^     ,  diatretn  at 

trators  of  a  man  seized  of  a  rent  service,  rent  charge,  or  common 

law  32  H 

in  fee,  or  for  his  own  life,  or  pur  autre  vie,  could  not  dis-  viii., 
train  for  the  arrears  incurred  in  the  lifetime  of  the  tes-  «•  37. 
tator  or  intestate.     By   32    Hen.    VIII.  cap.  37,  it  was 
enacted  that  executors  may  have  action  and  distrain 
for  rent  due  their  testator  in  his  lifetime.    R.  S.  O.  1897, 
0. 129,  The  Trustee  Act  contains  the  following  provisions: 

13.  The  executors  or  administrators  of  any  lessor,  or  landlord.  Executors 
may  distrain  upon  the  lands  demised  for  any  term  or  at  will  for  the  j^/^r^to^*" 
arrears  of  rent  due  to  such  lessor  or  landlord  In  his  lifetime,  iu  like  of  a  lesst.r 
manner  as  such  lessor  or  landlord  pight  have  done  if  living.     11.  S.  °**y  y** 
O.  1897.  c.  129,'  8.  13  (s.  12,  R.  S.  O.  1887,  c.  110).  arrears^*^ 

14.  Such  arrears  may  be  distrained  for  at  any  time  within  six  Such 

months  after  the  determination  of  the  term  or  lease,  and  during  the**^*"®*"    *^^ 

*  X,  .         -    1      .  ,  1  .  rent    may 

continuance  of  the  possession  of  the  tenant  from  whom  the  arrears  be  die- 
became  due;  and  the  powers  and  provisions  contained  in  the  several  trained 
statutes  relating  to  distresses  for  rent,  shall  be  applicable  to  ^he^^^j^Jj^g 
distresses  so  made  as  aforesaid.     R.  S.  O.  1897,  c.  129,  s.  14  (s.  13,  after  deter- 

R.  S.  O.  1887,  c.  110).  minationof 

the    lease. 

418.  It  is  a  general  rule  of  law  and  equity  that  an  Absolute 
executor  or  administrator  has  an  absolute  power  of  dis-  diLposa?  of 
posal  over  the  whole  personal  effects  of  his  testator  ori»**"^»^ 
intestate,  and  they    cannot   be    followed   by    creditors, 
much  less  by  legatees,  either  general  or  specific,  into  the 
hands  of  the  alienee.    The  principle  is  that  the  executor 
or  administrator  in  many  instances  must  sell  in  order  to 
perform  his  duty  in  paying  debts,  etc.,  and  no  one  would 
ileal  with  an  executor  or  administrator  if  liable  after- 
wards  to  be  called  to  account.    The  power  of  the  executor 
to  mortgage  the  assets  has  been  recognized  by  high  au- 
thorities on  several  occasions. 

Re  Morgan,  18  C.  D.  93.    Wms.  p.  802. 

414.   So  the  executor  may  pledge  a  part  of  the  as-  Right  to 
sets  for  the  purpose  of  better  enabling  him  to  administer  ^^^^®- 
the  estate,  and  the  pledgee  may  sell  the  things  pledged 
if  they  are  not  redeemed  within  the  proper  time. 

Russell  v.  Plaice,  18  Beav.  28,  29. 
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Purchaser  415.  It  is  not  incumbent  on  the  purchaser  or  mort- 
see  to  ap-  gogee  of  the  assets  to  see  that  the  money  is  properly  ap- 
ofipS^rchase  P^^^^j  though  he  knew  he  was  dealing  with  an  executor, 

mo"ey.  McLeod  v.  Dt^mmond,  17  Ves.  154. 

Exception  416.  Exception  to  the  general  power  of  the  execu 
power?^"^  tor  or  administrator  to  dispose  of  the  estate  of  the  intes- 
tate or  testator  will  be  found  in  those  cases  only  where 
collusion  existed  between  the  purchaser  or  mortgagee 
and  the  personal  representative.  That  an  executor  may 
waste  the  money  is  not  alone  sufficient  to  invalidate  the 
sale  or  mortgage.  It  must  further  appear  that  the  pur- 
chaser or  mortgagee  participated  in  the  devastavit  or 
breach  of  duty  in  the  executor. 

Whale  V.  Booth,  4  T.  R.  625. 

Fraudu-  417.   Fraud  and  covin  will  vitiate  any  transaction 

fera  or™  *  and  turn  it  to  a  mere  colour.  If,  therefore,  a  man  con- 
.^aies.  certs  with  an  executor  by  obtaining  the  testator's  effects 
at  a  nominal  price,  or  at  a  fraudulent  undervalue,  or  by 
applying  the  real  value  to  the  purchase  of  other  subjects 
for  his  own  behoof,  or  in  any  other  manner  contrary  to 
the  duty  of  the  office  of  executor,  such  concert  will  in- 
volve the  seeming  purchaser  or  pawnee  and  make  him 
liable  to  the  full  value. 

IScott  V.  Tyler,  2  Dick.  725. 

418.  Where  there  exists  such  collusion  as  to  ren- 
der the  dealing  invalid,  not  only  a  creditor  but  a  legatee* 
whether  general  or  specific,  is  entitled  to  follow  the  as- 
sets. The  right  must  be  enforced  within  a  reasonable 
time  or  it  will  be  lost  by  acquiescence. 

McLeod  V.  Drummondf  14  Ves.  154. 

Executor  41 0.  An  executor  cannot  be  allowed,  either  im- 

purchase.  mediately  or  by  means  of  a  trustee,  to  be  the  purchaser 
from  himself  of  any  part  of  the  assets,  but  shall  be  con- 
sidered a  trustee  for  the  persons  interested  in  the  estate, 
and  shall  account  for  the  utmost  extent  of  advantage 
made  by  him  of  the  subject  so  purchased. 

Hall  V.  Hallett,  1  Cox.  134;  Watson  v.  Toone,  6  Madd.  153, 
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420.  The  executor  of  a  deceased  partner  is  war-  Execut^)r 
ranted  in  selling  the  share  of  the  deceased  to  the  sur-  partner- 
viving  partners,  if  this  can  be  done  fairly  and  properly.  ^^^^  *^*'** 
A  Court  of  Justice  will  look  at  such  a  transaction  with 
close  attention,  for  in  dealings  between  the  executor  of 
a  deceased  partner  and  the  surviving  partners  there  may 
be  an  inequality  in  respect  of  knowledge  which  may  be 
taken  advantage  of  in  such  a  way  as  to  lead  to  inequit- 
able and  unfair  results. 

Chambers  v.  Hotcell,  11  Beav.  6. 

45^1.  A  promissory  note  or  bill  or  exchange  made  Endorse- 
payable  to  the  deceased  or  his  order,  may  be  indorsed  by  biiia  and 
his  executor  or  administrator,  and,  generally  speaking,  "^'^^* 
there  is  no  difference  between  the  indorsement  of  a  note 
by  the  deceased  and  one  l)y  his  personal  representative. 

Watkins  v.  Maule,  2  Jac.  &  Walk.  243. 

BiUs  of  Exchange  Act  (Dom.  Acts,  1890,  c.  33,  s.  41). 

41.  (c)  Where  the  drawee  is  dead,  presentment  may  be  made  to  his 
personal  representative. 

2.  (a)  Where  the  drawee  is  dead,  presentment  is  excused   and 
a  bill  may  be  treated  as  dishonoured  by  non-acceptance. 

Section  31,  5.  Where  any  person  is  under  obligation  to  endorse 
a  bill  in  a  representative  capacity,  he  may  endorse  the  bill  in  such 
terms  as  to  negative  personal  liability. 

49.  (i)  Where  the  drawer  or  endorser  is  dead  and  the  party  giving 
notice  knows  it,  notice  must  be  given  to  a  personal  representative 
if  such  there  is  and  with  tlie  exercise  of  reasonable  diligence  he 
can  be  found. 

422.  An  executor  may,  in  some  cases,  claim  by  Executor 
election,  as  where  a  testator  at  the  time  of  his  death  by  XTtwn 
was  entitled  out  of  several  chattels  to  take  his  choice  of 
one  or  more  to  his  own  use.  If  a  man  gives  to  A.  such 
of  his  horses  as  A.  and  B.  shall  choose,  the  election  ought 
to  be  in  the  life  of  A.  If  a  man  gives  one  of  his  horses 
to  A.  and  B.,  after  the  death  of  A.,  B.  may  choose  which 
he  will  take  for  an  interest  vested  in  them  immediately 
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by  the  gift.    If  a  lease  be  granted  to  A.  for  10  or  20  jears 
as  he  shall  elect,  the  executor  is  entitled  to  the  election. 

423.  Again,  if  A.  makes  a  lease  for  years  to  B.  of 
40  acres,  parcel  of  60,  the  election  may  be  made  by  B.'s 
executors;  so  if  the  thing  of  which  election  is  given  is 
annual,  and  to  have  continuance,  the  heir  or  executor 
mav  make  the  election. 

Old  authorities,  Wms.  p.  814. 

424.  Executors  and  administrators  may  by  virtue  of 
their  office  dispose  absolutely  of  terms  of  years  which  are 
vested  in  them  in  right  of  their  testators  or  intestates  or 
make  an  under  lease.  But  an  executor  or  administrator 
cannot  give  an  option  of  purchase  at  a  future  time. 

Oceanic  Steam  Co.  v.  Sutherland,  16  C.  D.  236. 

425.  If  a  lease  be  made  for  a  term  of  years  upon 
condition  that  if  the  lessee  shall  assign  his  term  without 

« 

the  assent  of  the  lessor  it  shall  be  lawful  for  the  lessor  to 
re-enter,  the  term,  nevertheless,  vests  in  the  executor  or 
administrator  of  the  lessee  without  breach  of  the  condition. 
If  a  lessor  desires  to  exclude  a  specific  devise  of  the  term 
it  seems  he  must  do  so  by  express  terms. 

Woodfall,  Landlord  and  Tenant,  081. 

426.  When  a  lease  for  years  with  a  condition  or 
covenant  restraining  alienation  or  underletting  comes  into 
the  hands  of  an  executor  or  administrator  if  named  in  the 
covenant,  he  is  bound  thereby.  If  not  named  it  is  said  to 
be  doubtful  whether  he  is  bound. 

Roe  V.  Harrison,  2  T.  R.  429. 

427'  The  executor's  power  of  disposal  over  assets  is 
not  controlled  or  suspended  by  the  commencement  of  an 
action  for  administration  of  the  estate. 

Reeves  v.  Burrage,  14  Q.  B.  504. 
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ESTATE  OF  EXECUTOR  AND  ADMINISTRATOR. 

TIME   OF   VESTING. 

428.  As  the  interest  of  an  executor  in  the  estate  Difference 
of  the  deceased  is  derived  exclusively  from  the  will,  so  it  "©cu^r" 
vests  in  the  executor  from  the  moment  of  the  testator's  *5<^ .  . 

adminis- 

death.    On  the  other  hand,  the  administrator  derives  his  trator. 
title  wholly  from  the  Court;  he  has  none  until  the  letters 
of  administration  are  granted,  and  the  property  of  the 
deceased  vests  in  him  only  from  the  grant. 

WooUeu  V.  Clai%  5  B.  &  A.  745,  746. 

429.  For  particular  purposes  the  letters  of  admin-  Adminis- 
Istration  relate  back  to  the  time  of  the  death  of  the  in-  rSaUon.  ^ 
testate,  and  not  to  the  time   of  granting   them.    Thus, 
although  it  was  held  that  detinue  could  not  be  maintain- 
ed by  an  administrator  against  a  person  who  had  got  pos- 
session of  the  goods  of  the  intestate  after  his  death,  but 

had  ceased  to  hold  them  prior  to  the  grant  of  adminis- 
tration, yet  an  administrator  might  have  an  action  of 
trespass  or  trover  for  the  goods  of  the  intestate  taken  by 
one  before  the  letters  granted  to  him.  Otherwise  there 
would  be  no  remedy  for  this  wrongdoing. 
Searson  v.  Robinson,  2  Fost.  &  F.  351. 

4SO.  By  B.  S.  0. 1897,  c.  1 83,  sec.  7  (The  Real  Property  Limitation 
Limitation  Act),  an  administrator  claims  without  inter- pi^rty. 
val  from  the  death  of  the  deceased. 

481.  Accordingly    it   would   seem   that  whenever  Benefit  of 
anyone  acting  on  behalf  of  the  intestate's  estate,  andby"reU-*^ 
not  on  his  own  account,  makes  a  contract  with  another  *^»«"- 
before  any  grant  of  administration,  the  administration 
will  have  relation  back  in  order  not  to  lose  the  benefit  of 
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the  contract,  so  that  the  administrator  may  sue  upon  it 
as  made  to  himself.  Thus  where  money  belonging  to  a 
testator  at  the  time  of  his  death,  or  due  to  him,  and  paid 
In  after  his  death,  or  proceeding  from  the  sale  of  his 
effects  after  his  death,  has,  before  the  grant  of  adminis- 
tration, been  applied  by  a  stranger  to  the  payment  of 
the  intestate's  debts  and  funeral  expenses,  the  adminis- 
trator may  recover  it  from  such  stranger  as  money  bad 
and  received  to  his  use  as  administrator. 

Welchman  v.  Sturgis.  13  Q.  B.  552. 

Movables  432.   All  mofvable  goods,  though   in   ever  so  many 

presenti.    different  and  distant  places  from  the  executor,  vest  in 

the  executor  in  possession  presently  upon  the  testator's 

death,  for  it  is  a  r.ule  of  law  that  the  property  of  personal 

chattels  draws  to  it  the  possession. 

QUANTITY   OF   ESTATE. 

Interest  in         483.    A  devise  of  the  lands  to  executors  to  sell 

lands  as 

distin-       passed  the  interest  in  it;  but  a  devise  that  executors  shall 
from  s^ll  the  land,  or  that  lands  shall  be  sold  by  the  executors, 

pijwer.       gave  them  but  a  power. 

Doe  V.  Shotter,  8  A.  &  E.  905. 

Things  434.  It  is  Otherwise  as  to  things  immovable,  as 

immov-  *^  ' 

able.  leases  for  years  of  lands  or  houses.    Of  these  the  executor 

or  administrator  was  formerly  not  deemed  to  be  in  posses- 
sion before  the  entry.  (Wms.  page  557.)  The  words  of  the 
**  Devolution  of  Estates  Act "  are  that  such  property,  on 
the  death  of  the  deceased,  devolves  .upon  and  becomes 
vested  in  his  legal  representatives.  These  words  are, 
probably,  sufficient  to  obviate  the  necessity  for  entry. 

Interest  in         435.   The  interest  which,  an  executor  or'  adminis- 

fiTc^ods  of 

testator,  trator  has  in  the  goods  of  the  deceased  is  very  different 
from  the  absolute,  proper,  and  ordinary  interest  which 
every  one  has  in  his  own  proper  goods;  for  an  executor 
or  administrator  has  his  estate  as  such  in  auter  droit 
merely,  as  the  minister  or  dispenser  of  the  goods  of  the 
dead. 

Pinchon'8  Case,  9  Co.  88,  b.  2  Inst.  236. 
Serle  v.  Bradshaxc,  2  Cr.  &  M.  148. 
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486.  Therefore,  the  goods  of  a  testator  in  the  handsExepution 
of  his  executor  cannot  be  seized  in  execution  of  a  judg-  goods  of 
ment  against  the  executor  in  his  own  right.  executor. 

Farr  v.  Netoman,  4  T.  R.  621;    Kinderl^  v.  JertHs,  22 
Beav.  23. 

487.  With  reference  also  to  the  principle  that  an  Merger, 
executor  or  administrator  holds  the  property  of  the  de- 
ceased in  auter  droit  merely,  it  has  been  laid  down  that 

in  respect  to  land  no  merger  can  take  place  of  the  estate 

held  by  a  man  as  executor  in  that  which  he  holds  in  his 

own  right. 

Jones  T.  Davies,  5  H.  &  N.  767. 

488.  Though  a  person  is  originally  entitled  to  aTennor  or 
term,  or  to  an  estate  of  freehold  as  an  executor  or  ad-  m^"*^*^ 
ministrator,  yet  in  process  of  time  he  may  become  thea«i«ire 
owner  of  that  estate  in  his  own  right.    This  happens  in 

the  case  of  executors  when  the  executor  is  also  residuary 
legatee,  and  he  performs  all  the  purposes  of  the  will  and 
holds  the  estate  as  legatee;  or  when  the  executor  pays 
money  of  his  own  to  the  value  of  the  term  in  discharge 
of  the  testator's  debts,  and  with  an  intention  to  appro- 
priate the  term  to  his  own  use  in  lieu  thereof. 

439.  Since  no  man  can  bequeath  anything  but  Executor 
what  he  has  to  his  own  use,  an  executor  cannot  by  his  ^J^^^*^" 
will  dispose  of  any  of  the  goods  which  he  has  as  executor 

to  a  legatee;  but,  generally  speaking,  an  executor  or 
administrator  in  his  own  life  time  may  dispose  of  and 
alien  the  assets  of  the  testator.  He  has  absolute  power 
oyer  them  for  this  purpose,  and  they  cannot  be  followed 
by  the  creditors  of  the  deceased. 

Farr  v.  Newman,  supra. 

440.  It  may  be  proper  to  consider  how  the  property  How 
which  the  executor  or  administrator  has  at  first  in  his  p^rojj^rty 
representative  character  may  become  his  own  to  his  own  ^^^^ 
use  as  his  other  goods,  which  he  has  not  as  executor  or  property 
administrator.  And  first  in  regard  to  ready  money  left  by  ^  ®*®°"^'" 
the  testator;  on  its  coming  into  the  hands  of  the  execu- 
tor, the  property  in  the  specific  coin  must  of  necessity  be 
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.altered,  for  when  it  is  intermixed  witli  the  executor's 
own  money,  it  is  incapable  of  being  distinguished  from 
it,  although  ha  shall  be  accountable  for  its  value,  and 
therefore  a  creditor  of  the  testator  cannot  by  fieri  facias 
executed  on  a  judgment  recovered  against  the  executor, 
take  such  money  as  de  bonis   testatbris    in  execution. 

Bui  see  re  Hallett,  13  C.  D.  096. 


441    So  if  the  testator  died  iu^lebted  to  tl  e  executo^^ 
or  the  executor  not  having  ready  money  of  the  testator,  or 


Executor 
may     take 
specific 

debt^^  ^^^  ^^^  ^°-  other  good  reason,  shall  pay  a  debt  of  the  testa- 
tor's with  hisx)wn  money,  he  may  elect  to  take  any  specific 
chattel  as  a  compensation;  and  if  it  be  not  more  than 
adequate,  the  chattel  by  such  election  shall  become  hi» 
own. 

EUictt  V.  Kemp,  7  M.  &  W.  313. 


Complete 
trauBmu- 
tation  of 
property. 


442.  So  if  the  debt  due  to  him  from  the  testator 
amount  to  the  full  value  of  all  his  effects  in  the  execu- 
tor's hands,  and  there  are  no  other  creditors,  there  is  a 
complete  transmutation  of  the  property  in  favour  of  the 
executor  by  the  mere  act  and  operation  of  the  law;  in 
the  former  case  his  election,  and  in  the  latter  the  mere 
operation  of  law  shall  be  equivalent  to  a  judgment  and 
execution. 

See  contra  Hearn  v.  Wells,  1  Coll.  333. 

443.  So  in  the  case  of  a  lease  to  the  testator,  de- 
volved on  the  executor,  such  profits  only  as  exceed  the 
yearly  value  shall  be  held  to  be  assets;  it  therefore  fol- 
lows that  if  the  executor  pay  the  rent  out  of  his  own 
purse  the  profits  to  the  same  amount  shall  be  his. 

Old  authorities,  Wms.  p.  568. 


may^buy^  444.   If  a  tcstator's  goods  be  sold  under  fieri  facias. 

testAtor's  the  executor  as  well  as  any  other  person  may  buy  such 
where  sold  goods  of  the  sheriff,  and  in  case  he  does  so,  the  property 
under  fi.  fa.  ^,j^.^lj  ^^^  vested  in  him  as  executor  shall  be  turned 


Where 

fjrofits  of 
ease  are 
asjsets. 


into  his  own  property. 


ESTATE  OF.  159 

445.  As  an  executor,  who  is  also  a  legatee,  may,  bv  AdminiK- 

»  '     »  tratormay 

assenting  to  his  own  legacy,  vest  the  thing  bequeathed  acauire 
in  himself  in  the  capacity  of  legatee;  so  an  administra-J^^g^ 
tor,  who  is  also  entitled  to  share  in  the  residue  as  one  of 
the  next  of  kin  under  the  Statute  of  Distribution,  may 
acquire  a  legal  title  in  his  own  right  to  goods  of  the  de- 
ceased either  by  taking  them  by  an  agreement  with  the 
parties  entitled  to  share  with  himself  under  the  statute, 
or  even  without  such  agreement,  by  appropriating  them 
as  his  own  share.  * 

Elliott  V.  Kemp,  7  M.  &  W.  8  IS. 

446.  After  administration  is  granted  the  interest  Estates  of 

executor 

of  the  administrator  in  the  property  of  the  deceased  is  and  ad- 
equal  to  and  with  the  interest  of  an  executor.    Execu-  ^V^simukr 
tors  and  administrators  differ  in  little  else  than  in  the 
manner  of  their  constitution. 

WHERE  NO   ESTATE  PASSES,   BUT  A   POWER  ONLY. 

44T.   A  testator  desired  that  his  executors  should  vvhere  no 

A^i^n  4-A 

sell  and  dispose  of  his  land,  and  then  appointed  them  pj^g^g  but 
to  execute  any  deeds  that  might  be  necessary  to  the  pur-  ^  power 
chaser.    Held,  that  the  executors  took  no  interest  but  a 
mere  power,  and  consequently  that  they  could  not  dis- 
train for  rent  accruing  in  their  own  time,  before  the  land 
was  sold. 

Nicholl  V.  Cotter,  5  U.  C.  R.  564. 

448.   If  under  a  will  a  trustee  has  a  discretion  to  Court  will 

not  mter- 

sell  or  not  to  sell  real  estate,  the  Court  will  not  inter-  fere  with 
fere  by  its  advice  or  direction,  but  will  leave  the  trustee  txl'S.*^" 
to  exercise  his  discretion 

In  re  Trusts  of  Will  of  Ann  Parker,  20  Chy.  389. 

440.  A  testator  having  by  his  will  blended  his  real  Election 
and  personal  estate  into  a  fund  from  which  payments  ess  where 
of  income  were  to  be  made  to  his  wife  and  other  devisees,  blended. 
postponed  the  division   of  the  corpus   until   after  the 
death  of  the  wife. 

Held,  that  the  wife  was  not  bound  to  elect  between 
her  dower  and  the  testamentarv  bestowments. 
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Ee  Quimhy,  Quimby  v.  Qnimby,  5  O.  R. '744,  distin- 
guished. 

The  judgment  in  Amsden  v.  Kyle,  9  O.  R.  at  p.  441, 
corrected. 

Leyt  V.  The  Toronto  General  TrwU  Co.,  22  O.  R.  603. 
BENEFICIAL    INTEREST. 

Whole  450.  Where  a  will  does  not  dispose  of  the  whole 

dJspoeed of  Personalty,  the  executors  are  trustees  for  the  next  of 
areTim^  ^^^'  uuless  the  wiH  expressly  shows  that  the  testator 
tees.  intended  they  should  take  the  residue  beneficially.* 

Thorpe  v.  Shillington,  16  Chy.  85. 


Gift  with 
super- 
added 
words. 


Applica- 
tion of 
property 
in  pay- 
ment of 
debts. 


451.  A  testator,  by  his  will,  made  an  absolute  gift 
of  all  his  property  to  his  wife,  subject  to  the  payment  of 
debts,  legacies,  funeral  and  testamentary  expenses,  and 
by  a  subsequent  clause  provided  as  follows:  **  And  it  is 
mv  wish  and  desire,  after  mv  decease,  that  mv  said  wife 
shall  make  a  will  dividing  the  real  and  personal  estate 
and  effects  hereby  devised  and  bequeathed  to  her  among 
mv  said  children  in  such  a  manner  as  she  shall  deem 
just  and  equitable."  Held,  that  this  would  not  create  a 
precatory  trust,  and  that  the  wife  took  the  property 
absolutely.  If  the  entire  interest  in  the  subject  of  the 
gift  is  given  with  super-added  words  expressing  the 
motive  of  the  gift,  or  a  confident  expectation  that  the 
subject  will  be  applied  for  the  benefit  of  particular  per- 
sons, but  without  in  terms  cutting  down  the  interest 
before  given,  it  will  not  now  be  held,  without  more,  that 
a  trust  has  been  thereby  created  In  re  Adams  and  the 
Kensington  Vestry,  27  Ch.  D.  394,  and  in  Re  Diggles, 
Gregory  v.  Edmonson,  39  Ch.  D.  253,  specially  referred 
to  and  followed. 

Bank  qf  Montreal  v.  Bower,  18  O.  R.  226. 

•Sec.  7  of  R.  S.  O.  1897,  c.  127.  the  Devolution  of  EsUtee  Act  is  as 
follows : 

The  real  and  personal  property  of  a  deceased  person  comprised  in 
any  residnary  devise  or  bequest  shall  (except  so  far  as  a  contrary  int«D- 
tion  shall  appear  from  his  will  or  any  codicil  thereto)  be  applicable  rate- 
ably  according  to  their  respective  values  to  the  payment  of  his  debto. 
R.  S.  O.  1887,  c.  108,  s.  7. 
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452.  A  testator   devised    to    his    wife    for    life  a^»«®n^o^ 
parcel  of  land  "  with  the  power  of  sale  at  any  time  during  exec-utore 
her  life,  subject  to  the  consent  of  my  executors."    Three  doubtful  if 
executors  were  appointed  by  the  will,  one  of  whom  died,  s^ffioent. 
A  contract  for  sale  of  part  of  the  land  having  been  en- 
tered into,  it  was  objected  by  the  purchaser  that  the  con- 
sent of  the  two  surviving  executors  was  not  sufficient. 
Held,  that  in  the  conflicting  state  of  the  authorities  upon 
the  question,  the  title  was  not  one  which  the  Court  would 
force  upon  a  purchaser.    Held,  also,  that  under  such  a 
power  the  lands  could  be  sold  in  parcels. 

Re  MacNahh,  1  O.  R.  94. 

A  testator  directed  his  executors  to  pay  all  hisi^eviseof 
^*  funeral  charges  and  just  debts."  The  residue  of  his  charged. 
estate  and  property  not  required  for  that  purpose  he  dis- 
posed of  as  follows:  To  his  wife  all  his  household  furni- 
ture, his  pew  in  a  named  church,  and  all  cash  in  hand  at 
his  decease,  also  to  his  wife  the  entire,  exclusive  and  un- 
divided use  of  his  house  situate,  etc.,  tx>  hold  the  same 
during  her  natural  life,  than  the  proceeds  to  be  equally 
divided,  etc.,  he  also  gave  and  bequeathed  the  proceeds  of 
the  homestead  to  be  equally  divided,  etc.  There  were 
other  lands  not  mentioned  in  the  will.  Held,  that  R.  S.  O. 
c.  107,  s.  19,  (now  R.  S.  O.  1897,  c.  129,  s.  18),  covered  the 
case.  The  testator  had  not  indeed  within  the  meaning  of 
that  section  devised  the  real  estate  charged  in  such  terms 
as  that  his  whole  estate  and  interest  therein  had  become 
exjMressly  vested  in  any  trustee,  but  he  had  devised  it  to 
such  an  extent  as  to  create  a  charge  thereon  which  the 
Act  in  effect  transmutes  into  a  trust,  and  thereupon 
clothes  the  executor  with  power  to  fully  execute  that 
trust  by  conveying  the  whole  estate  of  the  testator. 

Yost  V.  Adams,  13  A.  R.  129. 


K.K.A. — xl 
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CHAPTEE  VI. 

OP  THE  EXONERATION  OF  THE  REAL  ESTATE 

BY  THE  PERSONAL. 


Personal 
estate 
primary 
fund  for 
debts. 


458.  It  is  a  well-known  rule  that  as  between  the 
real  and  personal  representatives  of  all  persons  deceased, 
the  personal  estate  in  the  hands  of  the  executor  or 
administrator  is  the  primary  and  natural  fund  which 
must  be  resorted  to  in  the  first  instance  for  the  payment 
of  debts  of  every  description  contracted  by  the  testator 
or  intestate.  But  this  principle  could  only  regulate  the 
equitable  administration  of  assets,  and  could  not  ex- 
tend to  the  legal  control  of  the  creditor  of  the  deceased; 
for  it  is  discretionary  with  the  creditor,  if  his  debt  is  of 
a  nature  to  bind  both  the  real  and  personal  estate,  whe- 
ther he  will  resort  to  the  personal  estate  in  the  hands 
of  the  executor  or  to  the  real  estate  descended  or  de- 
vised. Therefore  if  the  obligee  of  a  bond  brought  an 
action  of  debt  against  the  heir,  the  latter  could  not  plead 
that  there  was  an  executor  with  assets. 

Oalton  V.  Hancock,  2  Atk.  42C. 


In  e<iuity 

creditors 

proceetl- 

ingH 

against 


454.  In  order  therefore  to  support  and  enforce  the 
primary  liability  of  the  personal  estate  as  between  the 
representatives  of  the  deceased  debtor,  it  is  a  rule  in 
^^'j^f^^**  equity  that  if  the  creditor  proceeded  against  the  real 
imbursefi.  estate  descended  or  devised,  the  heir  or  devisee  who  sus- 
tained the  loss  should  be  allowed  to  stand  in  the  place  of 
a  specialty  creditor  to  reimburse  himself  out  of  the  per- 
sonal estate  in  the  hands  of  the  executors;  provided  soch 
reimbursement  did  not  prejudice  any  of  the  creditors, 
or  any  other  party  having  an  equal  or  a  more  favored 
claim  with  the  heir  or  devisee  respectively.  Thus  if 
the  testator  entered  into  a  bond  for  himself  and  heirs, 
and  died,  and  the  obligee  proceeded  against  the  heir. 


( 
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and  compelled  hioi  to  pay  tbe  debt  out  of  the  real  assets, 
the  heir  might  recover  it  out  of  the  assets  io  the  hands 
of  the  executor;  and  this  exoneration  was  extended  not 
only  to  the  heir-at-law,  but  also  to  the  general  devisee 
or  a  particular  devisee. 

O  alt  on  Y.  Han'^ck,  tit  aup. 

4(55.  Again,  it  is  discretionary  with  a  mortgagee  Mortgagee 
whether  he  will  proceed  for  the  recovery  of  his  mortgage^ ^'^" 
debt  against  the  mortgaged  land,  which  has  come  to  aK^n^t 
the  heir  or  devisee  of  the  mortgagor,  or  agaiust  his  debt. 
executor.     But  if  the  mortgagee  recovers  agaiust  the 
land,  the  heir  or  devisee  shall,  unless  the  case  comes 
within  the  statute,  be  reimbursed  out  of  the  personal 
estate  of  the  mortgagor.    But  the  land  cannot  be  ex- 
onerated out  of  the  personal  estate  to  the  prejudice  of 
any  person   having  a   prior   claim  to  be  satisfied,  and 
therefore  the  heir  or  devisee  shall  not  stand  in  the  place 
of  the  mortgagee  against  the  personal  assets  if  by  so 
doing  he  would  disappoint  any  creditor  or  any  legatee, 
except  the  residuary  legatee  or  the  widow's  claim  to 
paraphernalia. 

Lipping  V.  Lippivg,  Wms.  736. 

456.  If  a  creditor  with  a  general  lien  on  land  as  a  Creditor 
mere  bond  creditor  recovers  the  bond  debt  against  the  general 
real  estate  devised,  the  devisee  will  be  entitled  to  ^^xon-^JjPT^ 
eration  out  of  the  personal  estate  to  the  disappointment 
of  general  legacies. 

45T.  The  devisee  would  be  entitled  to  com])el  thei^evisee 
specific    legatees  to  contribute  to  the    payment  of    the  entitled  to 
debt,  not  wholly  to  exonerate  the  land.  ^onera- 

Hensman  v.  Fryer,  L.  R.  3  Cli.  App.  420.  *^'«"- 

45^.  The  exoneration  of  the  real  estate  out  c»f  the 
personal  is  confined  to  cases  where  the  claim  in  question 
is  the  proper  debt  of  the  deceased;  for,  if  it  be  not  so,  his 
heir  or  devisee  must  take  V\e  land  cum  onere.  Thus,  if  a 
settlor   of    real   estate  in   contemplation   of    marriage, 


164  EXECUTORS  AND  ADMINISTRATORS. 

covenants  for  payment  of  the  portions  of  cbildren  or 
widow's  jointure;  or,  if  a  person  makes  a  voluntary  gift 
by  way  of  charge,  and  covenants  for  the  payment  of  the 
money,  the  land  will  be  the  primary  fund  for  payment, 
for  in  this  case  the  charge  is  in  its  nature  real  and  the 
covenant  only  an  additional  security. 

8ee  Graves  v.  Hicks,  6  Sim.  398. 

Legacies  directed  to  be  paid  out  of  a  mixed  residue  are  a  char^ 
on  land. 

Young  V.  Purvis,  11  O.  R.  597.— Proud  foot. 

A  testator,  after  directing  that  his  funeral  charges  and  debts 
should  be  paid  by  his  executor,  disposed  of  his  real  and  personal 
estate  as  follows:  First,  he  gave  and  bequeathed  certain  legacies  *'to 
be  paid  out  of  my  estate,"  and  then  he  gave  the  residue  and  re- 
mainder of  his  estate,  real  and  personal,  to  his  son  W.  absolutely, 
and  he  nominated  W.  his  sole  executor.  Held,  that  the  legacies  were, 
by  the  will  charged  upon  the  estate,  real  and  personal,  and  failing 
personal  estate  became  a  charge  on  the  land;  and  that  W.  had  power 
to  sell  the  land,  and  a  purchaser  from  him  was  not  bound ^to  see  to 
the  application  of  the  purchase  money. 

Moore  v.  Mellish,  3  O.  R.  174 

Where  debts  and  legacies  are  charged  on  real  and  personal  estate, 
nnd  there  is  no  direction  to  sell  the  real  estate,  the  personalty  is 
the  primary  fund  to  pay,  and  the  realty  is  liable  only  in  case  of  a 
deficiency. 

Davidson  v.  Boomer,  17  Chy.  509,  in  app.  18  Ohy.  475. 

A  testator  by  his  will  bequeathed  certain  legacies  of  different 
amounts  to  his  sons  and  daughters,  and  directed  his  "  real  and  per- 
sonal property  "  to  be  sold  by  auction,  and  then  added,  "  And  the 
household  furniture  also  to  be  sold  by  auction,  and  the  proceeds  of 
the  sale  to  be  equally  divided  amongst  my  daughters."  Held,  that 
the  legacies  to  the  sons  and  daughters  were  payable  out  of  the  mixed 
fund  of  real  and  personal  estate. 

In  re  OilchrUt-Bohn  v.  Fyfe,  23  Chy.  524. 

A  testator  by  hie  will  after  directing;  payment  of  hie  debts  by 
his  executors,  gave  his  personal  estate  and  the  dwelling  honse  with 
the  land  occupied  therewith,  to  his  wife  for  life,  and  after  her 
decease  to  his  daughter  M.,  and  gave  M.  a  legacy  of  $2,000.  He 
then  devised  the  residue  of  his  real  estate  to  his  executors  in  irost, 
to  lease  same  and  pay  the  interest  to  his  wife  for  life,  and  after 
her  death,  to  sell  same  and  divide  proceeds  between  his  children. 
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share  and  share  alike.  At  the  time  of  testator's  death,  the  persoual 
estate  was  of  small  value,  and  was  exceeded  by  the  amount  of  the 
debts;  and  it  did  not  appear  whether,  when  the  will  was  made,  the 
testator  had  snfficient  personal  estate  ont  of  which  the  legacy  conld  be 
paid. 

Held,  that  M.,  could  not  claim  to  have  the  $2,000  paid  out  of  the 
proceeds  of  the  real  estate  devised  to  the  executors,  but  that  there 
should  be  no  reduction  from  her  share  by  reason  of  the  real  estate 
devised  to  her. 

Held,  also  that  the  children  of  a  deceased  child  took  the  share 
of  the  proceeds  of  the  real  estate  which  their  parent  was  entitled  to. 

Totten  V.  Totten,  20  O.  R.  505. 

ir'roducts  and  services  charged  on  land.  A  testator  by  his  will 
devised  his  farm  to  his  grandson  charged  with  the  supply  of  certain 
products  and  personal  services  in  favour  of  a  daughter  and  grand- 
daucliter. 

On  a  disagreement  between  the  parties  a  tender  of  the  products 
and  services  was  made  and  lefused,  and  an  action  was  brought  to 
have  them  declared  a  charge  on  the  land,  and  for  a  money  compensa- 
tion. «.. 

Held,  that  the  refusal  of  the  products  did  not  deprive  the  plain- 
tiffs of  the  right  to  recover  their  value,  but  that  they  were  not 
entitled  to  compensation  for  the  personal  services  proffered  and 
refused. 

Murrau  v.  Black,  2J  O.  K.  372. 

Liegacy  charged  on  lands.     A  testator  devised  to  his  daughter  a 
lot  of  land  charged  with  a  legacy.     The  daughter  pre-deceased  the 
.testator,  leaving  two  children  to  whom  the  lot  descended. 

On  an  application  by  the  executors  at  the  instance  of  the  Official 
Guardian,  it  was: 

Held,  that  it  was  the  duty  of  the  executors  to  sell  the  land  and 
pay  the  legacy. 

Re  Eddie,  22  O.  K.  550. 

4550.  Again,  if  a  man  buys  an  estate  subject  to  an  Estate 
existing  mortgage,  the  land  remains  the  proper  fund  for^^^^^g^i^p 
its  discharge,  and  the  heir  or  devisee  of  the  purchaser  mortgage. 
cannot   throw   the   debt  on  the   personal  estate  as  the 
primary  fund  for  payment.  So  if  an  estate  descends  on  an 
heir-at-law,  or  is  devised  charged  with  a  mortgage  debt, 
and  the  heir  or  devisee  dies  leaving  the  debt  unpaid,  the 
land  will  be  the  fund  for  payment  and  not  the  personal 
estate  of  the  deceased  heir  or  devisee. 
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When  a  460.  Even   a  direct    and   original   mortfface    made 

mortgage  "^  o   r% 

by  devisee  by  the  person  to  whom  land  has  descended  or  been  de- 
charge       vised,  will  not  operate  to  make  his  personal  estate  the 
Knd.         primary  fund  for  the  discharge  of  the  mortgage  debt  if 
the  money  borrowed  was  for  the  purpose  of  paying  off  the 
debts  or  legacies  of  the  ancestor  or  devisor;  and  the  law 
will  be  the  same  if  a  bond  or  note  of  hand  is  given  by  the 
heir  or  devisee  for  the  payment  of    debts  or    legacies 
charged  on  the  land.    Although  the  debt  is  not  originally 
the  debt  of  the  party,  yet  it  is  optional  in  him  by  the 
sufficient  testimony  of  intention  to  render  the  debt  his 
own,  in  which  case  his  personal  estate  will,  as  between 
his  real  and  personal  representatives,  become  primarily 
liable  to  discharge  the  debt.    But  it  requires  clear  evi- 
dence of  intention  to  make  the  debt  his  own.    Thus  a 
Shifting  of  charge  by  will  of  debts  generally  on  his  real  and  per- 

mortgage 

debt  fn»m  soual  estate  will  not  be  sufficient  of  itself  to  shift  the 
land.         onus  from  land  which  came  to  him  already  mortgaged, 
whether  by  descent  or  by  devise  or  by  sale. 

Lord  Ilcheaier  v.  Lord  Caernarvon,  1  Beav.  201). 

461.    Sections  37  and  38  of  the  Wills  Act,  R.  S.  O. 
1897,  c.  128,  are  as  follows : 

Mortgage  37.  Where  any  person  has  died  since  the  3l8t  day  of  December, 

debts  to  be  1^(55  or  hereafter  dies  seised  of  or  entitled  to  any  estate  or  interest  in 

pnmarily 

chargeable  any  real  estate  which  at  the  time  of  his  death  was  or  is  charged 

on  ^n^"     with  the  payment  of  any  sum  or  sums  of  money  by  way  of  mort- 

17-18  V.c!  Sag^t  anci  such  person  has  not  by  his  will  or  deed  or  other  doeu- 

113.  ment     signified     any    contrary     or    other     intention,    the     heir    or 

devisee  to  whom  such  real  estate  descends  or  is  devised  shaU  not 
be  entitled  to  have  the  mortgage  debt  discharged  or  satisfied  out 
of  the  persona]  estate,  or  any  other  real  estate  of  such  person,  but 
the    real    estate  so   charged    shall,  as  between  the  different  persons    I 
claiming    through    or    under    the    deceased    person    be    primarily 

liable  to  the  payment  of  all  mortgaged  debts  with  wh\ch  the 
same  is  charged,  every  part  thereof  according  to  its  ralae  bear- 
ing a  proportionate  part  of  the  mortgaged  debts  charged  on  the 
ivhole  thereof. 

Proviso.  (2)    Nothing  herein  contained  shall  aSTect  or  diminish  any  right 

of  the  mortgagee  on  such  real  estate,  to  obtain  full  payment  or 
satisfaction  of  his  mortgage  debt,  either  out  of  the  personal  estate  of 
the  person  so  dying  as  aforesaid  or  otherwise;  and  nothing  herein 
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contained  shall  affect  the  rights  of  any  person  claiiniug  under  or 
by  virtue  of  any  will,  deed  or  document  made  before  the  first  day  of 
January,  1874.  R.  S.  O.  1897,  c.  128.  s.  37  (2),  (s.  37,  R.  S.  O.  1887, 
c.  1011,  B.-8.  2). 

(3)  Where  any  person  dies  on  or  after  the  13th  day  of  April,  Also   lienn 
1S97,  seised  of  or  entitled  to  any  estate  or  interest  in  any  real  estate,  '^''  ""^P**^ 
which,  at  the  time  of  his  death,  is  charged  with  the  payment  of  any  money, 
sum  of  money  by  way  of  equitable  charge,  including  any  lien  for  un-  ^^•»    ^™P' 
paid  purchase  money,  the  provisions  of  this  section  shall  apply  to  v!if.*  15^8^4! 
such  charge  in  the  same  manner  as  they  would  be  applicable  if 
such  charge  were  a  mortgage,    R.  S.  O.  1897,  c.  128,  s.  37  (3),  (Out. 
Acts.  1897,  c.  15,  s.  4). 

38.  In  the  construction  of  any  will  or  deed,  or  other  document  Ckjnse- 
to  which  the  next  preceding  section  of  this  Act  relates,  a  general  3""*?^    ^' 
direction  that  the  debts,  or  that  all  the  debts  of  the  testator  shall  that 
be  paid  out  of  his  personal  estate,  shall  not  be  deemed  to  be  a  de-  testatoi-s 
claration  of  an  intention  contrary  to  or  other  than  the  rule  in  the  p^;d*out  of 
said  section  contained,   unless  such  contrary  or  other  intention   is  jjerson- 
further   declared   by   words  expressly   or  by   necessary   implication  ^^^  ^JJ_^j 
referring  to  all  or  some  of  the  testator's  debts  or  debt  charged  by  V.  c.  698. 1 
way  of  mortgage  on  any  part  of  his  real  estate.     R.  S.  O.  1897,  c.  ^^^    40-41 
128  (8.  38,  R.  S.  O.  1887,  c.  109).  ^  ""'  ^^• 

4«2.    Section  37  of  the  Wills  Act  which  provides  Effect  of 
that  mortgage   debts  are  priraarily  chargeable   on  theE^tat^^ 
lands,  is  not  affected  by  the  Devolution  of  Estates  Act.      -^'^^• 

Mason  v.  Mason,  17  O.  R.  325. 

Section  37  of  the  Wills  Act:  Held,  not  to  apply  to  cases  where  Land 
the  land  is  charged  with  the  performance  of  an  obligation  other  than  cl^arged 

the  payment  of  money.  ^         ^   r 

pa3mientof 

In  a  case  such  as  suggested,  where  the  statute  was  held  not  to"^^"^^* 
apply,  it  was  considered  no  bar  to  the  chargee's  right  to  be  paid 
out  of  the  personal  estate  of  the  intestate,  that  he  was  himself  also 
heir-at-law  of  the  intestate. 

Slater  v.  Slater,  3  Chy.  Chamb.  1. 


168 


EXECUTORS   AND   ADMINISTKATOllS. 


CHAPTER  VII. 


MARSHALLING  ASSETS. 


Claimant  463.  If  a  claimant  has  two  funds  to  which  he  may 

funds.  resort  a  person  having  an  interest  in  one  has  a  right  to 
compel  the  former  to  resort  to  the  other,  if  that  is  neces- 
sary for  the  satisfaction  of  both. 


control 
election. 


464.  This  principle  is  not  confined  to  the  adminis- 
tration of  the  estate  of  a  person  deceased,  but  applies 
wherever  the  election  of  a  party  having  two  funds  will 
disappoint  the  claimant  having  the  single  fund,  and 
accordingly  the  Court  of  Equity  will,  if  necessary,  control 
that  election,  and  compel  the  one  to  resort  to  that  fund 
which  the  other  cannot  reach,  but  the  more  general 
practice  is  to  protect  the  claimant  on  the  single  fund  by 
marshalling  the  assets. 


mone^^  465.   If  the  vendor  of   an  estate  the  contract  for 

i^j^^uj  of  which  was  not  completed  in  the  lifetime  of  the  testator, 
who  was  the  purchaser,  is  afterwards  paid  his  purchase 
money  out  of  the  personal  assets,  the  simple  contract 
creditX)rs  of  the  testator  shall  stand  in  the  place  of 
the  vendor  with  respect  to  his  lien  on  the  land  sold 
against  the  devisee  of  that  estate. 

Selfty  V.  Selby,  4  Kuss.  Ch.  Cas.  336. 


personal 
estate. 


Specific 
devise  and 
specific 
legatee. 


466.  A  similar  equity  will  be  extended  in  favour  of 
legatees;  thus,  where  a  specialty  creditor,  who  has  a 
general  lien  on  the  real  estate  as  a  creditor  by  bond,  in 
which  the  deceased  bound  himself  and  his  heirs,  receives 
satisfaction  out  of  the  personal  estate,  and  thereby  ex- 
hausts it  so  as  to  leave  nothing  for  the  payment  of  lega- 
cies, the  legatee  shall  stand  in  the  place  of  such  specialty 
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creditor  as  against  the  real  assets  which  have  descended 
to  the  heir.  But  where  the  real  estate  does  not  descend  to 
the  heir,  but  is  devised  to  a  stranger,  the  assets  are  not 
marshalled  in  favour  of  general  legatees  so  as  to  throw 
the  creditors  on  the  real  assets  devised.  And  this  rule 
is  not  confined  to  specific  devises  of  land,  but  extends 
to  lands  which  pass  under  a  residuary  devise. 

Lancefleld  T.  Jggulden,  Ij.  R.  Colh.  136. 

40T.  With   respect  to  specific   legatees  the  assets  Assets 
shall  be  so  far  marshalled  against  a  specific  devisee  of  [JJ^^a^^jur 
real  estate  upon  failure  of  the  general  personal  estat^  Wtees*^^ 
that  the  devisee  and  specific  legatee  shall  each,  in  pro- 
portion to  their  respective  gifts,  contribute  to  the  pay- 
ment of  the  specialty  debt. 

Batcman  v.  Hotchkins,  10  Bcav.  42G. 

40^.  If  a  creditor  has  a  8pe(*ific  lien  on  the  real  estate 
and  resorts  to  the  personalty,  the  assets  will  be  mar- 
shalled in  favour  of  general  legatees  as  well  as  against 
real  assets  devised  and  descended.  Thus,  if  the  real  estate 
subject  to  a  mortgage  be  devised,  and  the  mortgagee 
exhausts  the  pe3*sonal  assets,  a  pecuniary  legatee  shall 
stand  in  the  place  of  the  mortgagee  upon  the  devised 
estate. 

Middleton  v.  Middleton,  lo  Beav.  450. 

4611.  If  a  leasehold  estate,  subject  to  a  mortgage,  be  leasehold 
specifically  bequeathed,  the  specific  legatee  must  take  mortage 
the  legacy  cum  onere.  b^jlTh-^ 

ed. 

4TO.  If  the  testator's  personal  estate  be  insufficient  Legacy  no 
for  the  payment  of  his   debts  and  legacies,  and  conse- ^^i|g^^^*J 
quently  the  pecuniary  legacies  are  entitled  to  have  the 
assets  marshalled,  and  to  stand  in  the  place  of  the  mort- 
gagee as  against  the  leasehold  estate. 

Johnson  T.  Child,  4  Hare.  87. 
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471.  Where  one  or  more  legacies  are  charged  on  the 
real  estate,  and  there  is  another  legacy  which  is  not  so 
charged;  there  the  legatee  which  is  not  so  charged  shall 
stand  in  the  place  of  the  former  legatees  to  be  satisfied 
out  of  the  real  assets. 

Scaiea  v.  ColUna,  9  Hare.  G5C. 

Where  the  general  personal  estate  of  a  testator,  not  speoificaUy 
bequeathed  is  insufficient  for  payment  of  his  debts,  a  specific  legatee  of 
property  charged  by  the  testator  in  his  lifetime  with  the  payment  of  a 
sum  of  money  must,  as  between  such  specific  legatee  and  other  specific 
legatees  or  devisees,  bear  the  burden  of  the  incumbrance ;  and  a  general 
direction  in  the  will  that  the  testator's  debts  shall  be  paid  after  his 
decease  is  not  sufficient  to  throw  any  part  of  such  burden  on  the  specifio 
devisees  of  real  estate. 

In  re  Butler ;  Le  Bat  v.  Herbert  (1894),  2  Ch.  250. 

A  testator  bequeathed  a  pecuniary  legacy  to  his  son  B.    The  per. 
sonal  estate  was  insufficient  to  pay  the  legacy  in  full  after  payment  o 
debts  and  funeral  and  testamentary  expenses. 

Held,  that  B.  wbs  entitled  to  have  the  assets  marshalled  so  as  to 
stand  in  the  place  of  creditors  against  the  real  estate  so  far  as  the  debts, 
funeral  and  testamentary  expenses  had  been  paid  out  of  the  personally. 

In  re  Salt ;  Brothwood  v.  Keeling  (1895),  2  Ch.  203. 

No  mar.  472.  The  Court  will  not  marshall  assets  in  favour  of 

favour  of ^"^  a  charitable  bequest,  so  as  to  give  it  effect  out  of  the  per- 
a  charity,  goual  assets,  it  being  void  so  far  as  it  touches  any  in- 
terest in  land. 

Beaumont^  v.  OHvera,  U  H.  4  <Jh.  30i^. 

Marshalling. 

In  re  Staebler,  21  A.  K.  2tM5. 

Where  a  testator  gave  to  a  charity  after  a  pecuniary  legacy  all  the 
residue  of  her  personal  estate,  *'  save  and  except  such  parts  thereof  as 
cannot  by  law  be  appropriated  by  will  to  charitable  purposes.** 

Held,  that  the  gift  of  the  residue  did  not  operate  as  a  direction  to 
marshall  the  estate  in  favour  of  the  charity,  and  that  the  impure  per- 
sonalty passed  to  the  next  of  kin. 

In  re  SomersCockt ;    WeggProtier  v.  Wegg-Prouer  (1895),  S 
Ch.  419. 


PART  III. 

CHAPTER  I. 
DUTIES  OF  EXECUTORS. 

1.   FUNEUAL. 

473.  It  is  now  proposed  to  consider  the  duties  of  Funeral 
an  executor  or  administrator,  and  first,  be  must  bur>'  H^t^for* 
the  deceased  in  a  manner  suitable  to  the  estate  he 
leaves  behind  him.  Funeral  expenses,  says  Lord  Coke, 
according  to  the  degree  and  quality  of  the  deceased  are 
to  be  allowed  of  the  goods  of  the  deceased  before  any 
debt  or  duty  whatsoever.  But  the  executor  or  admin- 
istrator is  not  justified  in  incurring  such  as  are  extra- 
vagant even  as  it  respects  legatees  or  next  of  kin,  nor  as 
against  creditors'  wish  he  is  not  warranted  in  paying 
more  than  that  which  is  absolutely  necessary.  In  strict- 
ness, says  Lord  Holt,  no  funeral  expenses  are  allowed  in 
the  case  of  an  insolvent  estate  except  for  the  coffin, 
ringing  the  bell,  and  the  offices  of  the  parson,  clerk  and 
bearers;  but  not  for  the  pall  or  ornaments. 
Shelly' 8  Casey  1  Salk.  296. 

2.   INVENTORY. 

4T4.   Executors  must  make  a  true  and  perfect  in-  inventory 
ventory  of  all  goods  and  chattels  belonging  to  the  de-*^^"^     * 
ceased,  and   file   the   same  on  oath   with  the  Surrogate 
Clerk. 

.  The  Surrogate  bond  is  conditioned  among  other 
things  for  the  exhibiting  of  true  and  perfect  inventory  of 
the  goods,  chattels  and  credits,  of  the  deceased.  In  mod- 
ern practice  inventories  are  not  required  to  be  exhibited 
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Contents 
of  inven- 
tory. 


without  being  called  for.  In  cases  where  there  has  been  a 
great  lapse  of  time  between  the  death  of  the  party  and  the 
citation  calling  for  the  inventory,  the  Court  has  frequent- 
ly refused  to  enforce  the  exhibition  of  an  inventory. 
The  parties  who  may  be  cited  to  exhibit  an  inventory 
and  account  are  not  confined  to  the  executor  or  adminis- 
trator, but  very  often  to  those  who,  upon  the  death  of 
the  executor  or  administrator,  succeed  to  the  representa- 
tion of  the  original  testator  or  intestate.  An  inventory 
exhibited  by  an  executor  or  administrator  ought  to  con- 
tain a  full,  true  and  perfect  description  and  estimate  of 
all  the  chattels,  real  and  personal,  in  possession  and  in 
action  to  which  the  executor  or  administrator  is  entitled 
in  that  character  as  distinguished  from  the  widow,  or 
the  donee  mortis  causa  of  the  testator  or  intestate.  It 
must  also  distinguish  such  debts  as  are  separate  frona 
those  which  are  doubtful  or  desperate.  It  cannot  call 
for  an  account  of  the  subsequent  profits  in  the  testator's 
busiLCss. 

Pitt  V.  Woodham,  1  Hagg.  250. 


Registra- 
tion of  will 


Regiritra- 
tion  of 
lea«e. 


3.    UEGISTKATION   OF  WILL. 

47(5.  Although  it  cannot  be  said  that  the  registra- 
tion of  the  will  is  actually  the  duty  of  the  executor,  no 
more  appropriate  place  than  the  present  can  be  found  for 
stating  the  mode  provided  by  our  statutes  for  registering 
wills,  and  the  effect  of  registering.  R.  S.  O.  1897,  c.  136, 
The  Registry  Act  provides  as  follows: 

70.— (1)  Every  will  shall  be  registered  at  full  length  by  the  pro 
dnction  of  the  original  will  and  the  deposit  of  a  copy  thereof,  with 

an  affidavit  sworn  to  by  one  of  the  witnesses  to  the  will,  provini; 
the  due  execution  thereof  by  the  testator,  or  by  the  production  of 
probate  or  letters  of  administration,  with  the  will  annexed,  or  an 
exemplification  thereof  under  the  seal  of  any  CJourt  in  this  Province, 
or  in  Great  Britain  and  Ireland,  or  in  any  British  province,  colony, 
or  possession,  or  in  any  foreign  country  having  jurisdiction  therein, 
and  by  the  deposit  of  a  copy  of  the  probate,  letters  of  administra- 
tion, or  exemplification,  with  an  affidavit  verifying  such  copy. 
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(2)  Where  the  copy  of  a  will  or  of  letters  of  probate  or  letters  Registra- 
of   administration  has   attached    to   it,    when    left   or  offered    for  Jj^|^^  ^'^^ 
registry,  an  affidavit  or  statutory  declaration  by   the  executor  or  testator 
administrator  to  the  effect  that,  after  making  the  will,  the  testator  haaraade 
conveyed  or  parted  with  lands  in  the  will  described  by  local  descrlp-  q^ient  oov- 
tion,  and  that  it  was  not  intended  or  desired!  that  the  registration  enant  to 
of  the  will  should  affect  such  lands,  and  if,  in  addition,  it  appears 

by  the  registered  entries  respecting  such  land?  that  the  testator 
had}  parted  with  all  his  interest  in  or  title  to  the  said  lands,  the 
registrar  shall  not  register,  copy  or  enter  the  will  as  an  instrument 
affecting  such  lands,  nor  shall  he  be  entitled  to  any  fees  for  regis- 
tering and  making  entries  and  certificates  in  respect  thereof,  but 
shall  only  be  entitled  to  the  same  fees,  in  respect  of  the  registry 
of  such  will,  as  he  would  have  been  entitled)  to  had  the  will  not  con- 
tained any  devise  or  gift  of  or  reference  to  such  lands  by  local 
description. 

(3)  Where  a  will  is  registered  by  the  production  of  the  original  Proof  of 
will,  the  affidavit  of  the  subscribing  witness,  or  some  other  person  JP**^*^  ^ 
must  state  that  the  testator  is  dead,  either  to  the  knowledge  of  the 

deponent,  or  as  he  has  been  informed  and  believes.  Out.  Stats.  1S93, 
c.  21.  s.  70. 

(4)  After  a  will  which  has  not  been  admitted  to  probate  has  been  Subse- 

registered   in   the  manner  hereinbefore  provided   in    any   registry  quent 

registra- 
division,   such  will   may  be  registered   in  any   other  registry  divi-  tion  of  will 

sion,    by  the  deposit  of  a  copy  thereof,   certified'  under  the   hand  Jn  other 

and  seal  of  the  registrar  of  the  division  in  which  such  first  men-  ^^^gioJJg, 

tioned  registration  took  place,  to  be  a  true  copy  of  the  will,  as 

recoT&ed  in  the  said   registry  division,  and   the  registrar  shall   in 

his  certificate  state  that  an  affidavit  proving  the  due  execution  of 

the  will  has  been  deposited  in  his  office.  Ont.  Stats.  1893,  c. 
14,  8.  20. 

71.  Letters  of  administration  which,   under  the  Devolution  of  Registra- 
Estates  Act,  affect  lands,  may  be  registered  in  the  same  manner  j^ttere  of 
as  probates  of  wills  are  now  registered,  and  the  registrar  shall  beadminis- 
entitled  to  charge  for  registering  letters  of  administration,  without  ij'^^^^a;  . 
a  will  annexed,  including  all  entries  in  respect  thereof,  a  fee  of  one  c  127. 
dollar.     Ont.  Stat.  1893,  c.  21.  s.  71. 

4TO.  The  following  clauses  relate  to  the  effect  of 
registering  a  will : 

b».  All  wills,  or  the  probates,  thereof,  registered  within  the  space  will  to  be 
of  twelve  months  next  after  the  death  of  the  testator,  shall  be  as'^?*^*®^^^ 
valid  and  effectual  against  subsequent  purchasers  and  mortgagees,  months 
as  if  the  same  had  been  registered  immediately  after  such  death,  from  death 
and  in  case  the  devisee,  or  person  interested  in  the  lands  devised^        ^*'^''' 
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in  any  such  will,  is  disabled  from  registering  the  same  within  the 
said  time  by  reason  of  the  contesting  of  such  will  or  by  any  other 
inevitable  diflSculty  without  his  or  her  wilful  neglect  or  default, 
then  the  registration  of  the  same  within  the  space  of  twelve  months 
next  after  his  attainment  of  such  will  or  probate  thereof,  or  the 
removal  of  the  impediment  aforesaid!,  shall  be  a  sufficient  regis- 
tration within  the  meaning  of  this  Act.    Ont.  Stat.  1893,  c.  21,  s.  5«. 

Registra-  \)2.  The  registration  of  any  instrument,  under  this  Act,  or  any 

turn  to  be    farmer  Act,  shall  constitute  notice  of  the  instrument  to  all  persons 
notice. 

claiming  any  inte/est  in  the  lands  subsequent  to  such  registration,  not- 
withstanding any  defect  in  the  proof  for  registrntion,  but  nevertheless 
it  shall  continue  to  be  the  duty  of  every  Registrar  not  to  reg"»ter 

any  instrument,  except  on  such  proof  as  is  required  by  this  Act. 
Unt.  Stat.  18^3,  c.  21,  s.  89. 

interpre-  4'7'7.  Bv  the  interpretation  gection  (1)  of  the  Act, 

tation  ./  X 

"Will.*  "instrument"  includes  "will,  probate  of  will,  grant  of 
administration."  Also  the  word  "  will  "  includes  probate 
of  will  and  exemplilication  or  notarial  or  protlionatorial 
copies  of  probate  of  will,  and  letters  of  administration 
with  the  will  annexed,  and  any  devise  whereby  lauds  are 
disposed  of  or  affected. 

ICogistration  of  will. 

O'Xea  V.  Oireu,  17  O.  11.  525. 

4.   INSURANCE   OF   PROPERTY. 

Insurance         47^.  An  cxccutor  was  formerly  in  doubt  whether  it 

of  prop-  "^ 

erty.  was  within  the  scope  of  his  duty  to  insure  premises,  part 
of  the  estate.  This  doubt  is  now  removed  by  the  follow- 
ing? clause,  which  is  embodied  in  The  Trustee  Act  (R.  S.  O- 
1897,  c.  129): 

Powers  of  31.  (1)  It  shall  be  lawful  for,  but  not  obligatory  upon,  a  tmstee 

tnistpe  to    ^Q  Insure  against  loss  or  damage  by  fire  any  building  or  other  In- 
truKt  surable  property  to  any  amount  (including  the  amount  of  any  in- 

i»roi)erty      gurance  already  on  foot)  not  exceeding  three  equal  fourth  parts  of 
.51-52  V.  c.  ^^*®  ^"^^  value  of  such  building  or  property,  and  to  pay  the  premiums 
51),  H.  7.        for  such  insurance  out  of  the  Income  thereof  or  out  of  the  Income 
of  any  other  property,  subject  to  the  same  trusts,  without  obtalning^ 
the  consent  of  any  person  entitled  wholly  or  partly  to  such  income. 

(2)  This  section  shall  not  apply  to  any  building  or  property  which 
a  tmstee  is  bound  forthwith  to  convey  absolutely  to  any  cestui  que 
trust  upon  being  requested  to  do  so.    Ont.  Acts,  1891,  c.  19,  s.  12. 
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4Td.  The  consequences  of  a  failure  to  insure  or  keep 
insured,  may  in  some  cases  be  rendered  less  onerous  by 
the  following  section  of  the  Judicature  Act.  R.  S.  O. 
1897,  c.  51. 

3U.  The  High  Court  shaU  have  power  to  relieve  against  a  for- Relief 

feiture  for  breach  of  a  covenant  or  condition  in  any  lease  to  ensure  J^Jij^^m^ 

against  loss  or  damage  by  fire,  where  no  loss  or  damage  by  fire  has  breach  of 

hapi>ened,  and  the  breach  iias,  in  the  opinion  of  the  Court,   been  ?*^.®"*'*'* 

»  »-  *  to  insure 

committed  through  accident  or  mistake,  or  otherwise  without  fraud  in  certain 

or  gross  negligence,  and  there  is  an  insurance  on  foot  at  the  time  of  c**'e8lmp. 

Act.  22-23 
the   application  to  the  Court  in   conformity   with   the  covenant  to  v.  o.  35 

insure  upon  such  terms  as  to  the  Court  may  seem  fit.     Ont.  Acts,  »•  4. 

1895,  c.  12,  8.  20. 

5.    PAYMENT   OF   TAXES. 

480.  An  executor  must  take  care  to  keep  down  the 
taxes  on  the  land  forming  part  of  the  estate.  The  mode 
of  assessment  is  as  follows  (R.  S.  O.  1897,  c.  224,  The 
Assesssment  Act): 

46. — (1)  Personal  property  in  the  sole  possession,  or  under  the  Cases  of 
sole  control  of  any  person  or  as  trustee,  guardian,  executor  or  admin-  executor, 
istrator,  shall  be  assessed  against  such  person  alone. 

(2)  Where  a  person  is  assessed  as  trustee,  guardian,  executor  Persons 

or  administrator,  he  shall  be  assessed  as  such,  witfi  the  addition  to  assessed  an 

his    name    of    his    representative    character,    and    such    assessment  ^^^5^^^,^^^^ 

shall  be  carried  out  in  a  separate  line  from  his  individual  assess-  their  rep- 

ment,  and  he  shall  be  assessed  for  the  value  of  real  and  personal  es-  resentative 

cnaracter 
tate  held  by  him,  whether  in  his  individual  name,  or  in  conjunction  attached 

with    others    in    such   representative   character,    at   the    full   value  to  their 
thereof,    or    for   the   proper   proportion   thereof,    if   other  residents  "»«ies. 
within  the  same  municipality  are  joined  with  him  In  such  repre- 
sentative character.     Ont.  Acts,  1892,  c.  48,  s.  41, 

6.   COLLECTFON   OF  ASSETS. 

4S1.   The   next   duty  of   the    executor  or  adminis- Executor 
trator  is  to  collect  all  the  goods  and  chattels  so  inven-  J^^f^t 
toried,  for  that  purpose  the  law  invests  him  with  large  ^{^^^*"^ 
powers,  and  it  is  incumbent  upon  him  to  avail  himself 
of    his    authority   with    reasonable    diligence   in    the 
collection  of  the  effects  of  the  deceased. 
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Executor  4^2.  Therefore  if  by  unduly  delaying  to  bring  an 

liable  for    action    the    executor    or    administrator   has  enabled  a 

®  ^'       creditor  of  the  deceased  to  avail  himself  of  the  Statute 

of   Limitations,  the   executor  or   administrator  will  be 

personally  liable. 

Haytcavd  v.  Kinsey,  12  Mod.  573. 

must"^"^  488 .  Executors  should  proceed  with  promptitude  to 

exercise     realize  the  assets  ;  and  the  law  presumes  that,  as  a  general 

reasonable  ii<ii  /v»'i#ii.  »«i 

discretion,  rulo,  a  Tear  should  be  sumcient  for  this  purpose.  They 
should  exercise  a  reasonable  discretion  as  to  suing  deb- 
tors, and  preserve  evidence  of  having  done  so  in  the  caee 
of  uncollected  debts,  the  onus  of  proof  being  on  them,  and 
not  on  the  legatees.  But  where  the  result  proves  un- 
fortunate, they  are  not  charged  with  the  loss,  though 
the  Court  should  not  concur  in  the  propriety  of  the 
course,  which,  in  the  bona  fide  exercise  of  their  discre- 
tion, they  took.  A  delay  of  ten  months,  which  resulted 
in  the  loss  of  a  debt,  was  held  to  require  explanation. 

McCargar  y  .McKinnon,  15  Chy.  3G1. 

f^'r^rente  Delay  on  the  part  of  executors  to  sell  lands,  which 

and  profits  by  the  Will  are  saleable  for  payment  of  debts  will  render 
the  executors  liable  for  rents  and  profits. 

Em(^  V.  Em€8.  11  Chy.  325. 

484.  Section  9  of  The  Trustee  Act,  R.  S.  O.  1897,  e. 
129,  is  as  follows.  It  is  intended  for  the  protection  of 
persons  paying  money  to  others  who  are  trustees. 

Receipt  of  9.  The  bona  fide  payment  of  any  money  to,  and  the  receipt 
beeff^ual  ^^'^'^^^^  ^7  *^y  person  to  whom  the  same  is  payable,  upon  any  ex- 
discharges  press  or  implied  trust,  or  for  any  limited  purpose,  and  such  payment 
to  and  receipt  by  the  survivors  or  survivor  of  two  or  more  mort- 
gagees or  holders,  or  the  executors  or  administrators  of  sach  sur- 
vivor, or  their  or  his  assigns,  shall  effectually  discharge  the  person 
pay-ng  the  same  from  seeing  to  the  application,  or  being  answerable 
for  the  misapplication  thereof,  unless  the  contrary  is  expressly  d<^ 
clared  by  the  instrument  creating  the  trust  or  security.  R.  S,  O. 
1897,  c.  129,  8.  9  (8.  8.  R.  S.  O.  1887,  o.  110). 
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7.   PAYMENT  OF  SUCCESSION   DUTIES. 

4S5.  One  of  the  first  duties  of  the  executor  after  Expian- 
aseertaiDing  the  amount  of  the  estate  come  to  his  hands  guMLsion 
is  to  provide  for  succession  duty.    This  duty  is  a  tax  by^"^y- 
Government  on  estates  of  persons  deceased,  when  those 
estates  reach  a  certain  value.    As  the  amount  is  large 
it  is  only  in  exceptional  cases  that  the  question  need  be 
coDsidered.    But,  as  in  these  exceptional  cases  the  in- 
terests involved  are  of  importance,  a  clear  understand- 
ing of  the  scope  and  intention  of  the  Succession  Duties 
Act  is  very  necessary. 

A  testator  devised  and  bequeathed  all  his  real  and  personal  estate 
to  his  executors  and  trustees  for  the  purpose  of  paying  a  number  of 
pecuniary  legacies,  some  to  personal  legatees,  and  others  to  charitable 
associations,  and  provided  that  the  residue  of  his  estate  should  be 
divided  pro  rata  among  the  legatees. 

Held,  that  it  was  the  duty  of  the  executors  to  deduct  the 
saccession  duty  payable  in  respect  of  the  pecuniary  legacies,  before 
paying  the  amounts  over  to  the  legatees,  and  they  had  no  right  to 
pay  such  succession  duty  out  of  the  residue  left  after  paying  the 
legacies  in  full. 

Kennedy  v.  Protestant  Orphans*  Home,  25  O.  R.  235. 

4^6.  As  our  system  in  Ontario  is  founded  upon  the  Imperial 
English  Acts  it  is  well  to  have  some  knowledge  of  the  ijl^number. 
English  system. 

In  England  before  the  Finance  Act  of  1894  (57  &  58 
Vict.  c.  30),  there  were  five  kinds  of  duties  payable  on 
the  death  of  a  testator  or  intestate,  known  as  probate, 
account,  legacy,  succession  and  estate  duties.  The  pro- 
bate and  account  duties  were  payable  out  of  the  general 
assets  of  the  deceased,  the  legacy,  succession  and  estate 
duties  were  payable  by  the  persons  who  benefitted  by  the 
legacy  or  succession.  Probate  duty  was  first  introduced 
in  1694,  legacy  duty  in  1780,  succession  duty  in  1805, 
account  duty  in  1881,  and  estate  duty  in  1889.  Some 
knowledge  of  these  various  kinds  of  duties  is  necessary 
in  order  to  understand  our  present  system. 

K.R.A.  —12 
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dut^*^  4Sy-  Probate  duty  was  a  stamp  duty  on  affidavit* 

for  probate  aud  letters  of  administration  in  the  case  of 
persons  dying  domiciled  in  the  United  Kingdom,  varying 
with  the  amount  of  the  estate. 

4HH.  Probate  duty  was  the  oldest  form  of  death 
duty,  having  been  established  in  1694  (5  &  6  William  and 
Mary,  c.  21).  It  was  called  because  it  was  collected  by 
means  of  a  stamp  impressed  on  the  grant  of  probate  or 
letters  of  administration,  such  stamp  denoting  tho 
amount  of  duty  paid. 

Strobite  *^^-  Probate  duty  may  be  defined  to  be  the  price 
duty.  p{j5(j  fQp  clothing  the  executor  or  administrator  with  the 
right  to  take  possession  of  the  personal  estate  of  the  de- 
ceased perg^on.  The  duty  was  payable  in  respect  of  the 
value  of  all  personal  estate  of  the  deceased  person,  of 
which  the  executor  became  capable  of  taking  possession 
by  the  mere  fact  of  obtaining  the  grant  of  probate  or 
administration.  The  duty  was  only  payable  in  respect  of 
personal  property  within  tlie  jurisdiction  of  the  Court,  by 
which  the  grant  was  made,  and  from  which  the  authority 
of  the  executor  emanated.*  Since  the  duty  was  payable 
on  everything  of  which  the  executor  had  a  right  to  take 
possession  by  the  mere  fact  of  obtaining  the  grant,  it 
followed  that  personal  estate  chargeable  with  duty  in- 
cluded real  property  which  at  the  time  of  the  death  of  the 
deceased  was  personal  estate  in  the  eye  of  the  law.  Tbns^ 
real  property  which  the  deceased  had  contracted  to  sell 
was  chargeable  with  duty,  so  also  was  a  share  in  the 
assets  of  a  partnership,  notwithstanding  that  they  con- 
sisted of  real  property. 

Estates  490.  Estates    pur    autre'  vie   in    realty,  althoagh 

n>r"  ^    applicable  by  law  as  personal  estate,  continue  in  the  eye 

of  the  law  to  be  real  estate,  and  were  not  chargeable  with 

duty,  nor  did  any  direction  of  the  deceased  for  convertinjc 

♦  See  Ati.'Oen.  v.  LHmond,  1  Cr.  &  J.  at  360,  and  Att.-Otn,  ▼. 
Brur.ninff,  4  H.  <&  M.  94.  As  to  estate  pur  autre  vie,  see  ChatfUld  ▼. 
Berchfoldt,  L.  R.  7  Ch.  App.  192. 
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his  real  estate  into  personal  estate  render  it  chargeable 
with  duty  if  it  was  in  effect  real  estate  when  he  died,  as, 
for  instance,  a  direction  contained  in  the  will  for  an 
immediate  sale. 

401.  Probate  duty  was,  therefore,  payable  or  not  Probate 
payable,  according  to  what  was  the  condition  of  the  pro- payable  on 
perty  at  the  time  of  the  death,  if  it  was  then  personal  ^^^ 
estates,  duty  was  payable,  if  it  was  not,  duty  was  nott>niy. 
payable. 

492.  By  personal  property  was  understood  every  Personal^ 
interest  of  the  deceased  in  personal  property,  whether  in  defined 
possession  or  remainder,  whether  vested  or  contingent, 
also  personal  property  of  which  the  deceased  disposed 
by  his  will  under  a  general  power. 

498.   Property  to   which    the   deceased    was   only Tnwt  pro 
entitled  as  trustee  for  other  persons  was  not  subject  toiubjeciT 
probate  duty. 

494.  The  principal  Imperial  Probate  Act  was  55  Probate 
Geo.  ITI.  c.  184  (1815).    Probate  duty  was  abolished  after  aboLhed. 
1st  August,  1894. 

495.  Account  duty  was  at  the  same  rate  as  the  pro-  Account 
bate  duty.  The  property  on  which  the  duty  was  pay-^"^^* 
able  included  (a)  donationes  mortis  causGy  (b)  property 
voluntarily  transferred  to  the  deceased  and  any  other 
person  jointly  so  that  a  beneficial  interest  sCccrued  to  the 
latter  by  survivorship,  (c)  property  passing  by  a  voluntary 
settlement  with  a  reservation  of  life  interest  to  the 
settlor,  or  with  any  trust  in  favour  of  a  volunteer,  and 
whether  made  for  valuable  consideration  or  not,  (d) 
money  received  under  a  policy  of  life  insurance.  The 
account  was  to  be  delivered  by  every  person  who  ac- 
quired possession  or  assumed  the  management  of  any 
personal  property  of  the  foregoing  descriptions. 

496.  Account   duty   was   established   in   1881   by  object  ot 
section  38  of  44  Vict.  c.  12,  its  object  being  to  prevent  the^^"''*^ 
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evasion  of  probate  duty  by  gifts  of  property  made  in  anti- 
cipation of  death,  or  so  framed  as  to  enable  the  person 
making  them  to  retain  the  control  or  enjoyment  of  the 
property  during  his  life.  Section  38  was  amended  by 
section  11  of  52  Vict  c.  7,  and  as  amended  is  incorporated 
in  the  Imperial  Finance  Act  of  1894,  as  will  be  seen  later. 

^^y  497.  Legacy  duty  was  originally  imposed  in  1780, 

20  Geo.  III.  c.  28.  The  tax,  after  some  changes,  was 
finally  imposed  as  a  duty  on  property  actually  given  to  or 
devolving  on  the  legatee  or  next  of  kin. 

Lejfacy  499.  Legacy  duty  was  chargeable  not  only  on  lega- 

what^"  cies,  but  upon  gifts  such  as  residue,  rent  charges,  annui- 
abfe^  ties,  benefits  derived  from  appointments  under  powers, 
of  money  charged  on  real  estate,  and  even  forgiveness  of 
a  debt  due  to  the  testator.  Lega<;y  duty  attached  not 
only  on  gifts  by  will,  but  also  on  the  devolution  of  shares 
under  an  intestacy.  The  person  primarily  liable  to  pay 
was  the  executor  or  administrator. 

How  499.  Legacy  duty  became  payable  only  under  a  will 

duty         or  an  intestacy — ^the  term  legacy  being  applied  equally  to 
payable     ^  share  of  personal  property  passing  under  an  intestacy 
as  to  a  gift  by  will. 

Diflference         500.  Legacy   duty  differed   from  probate  duty  by 

legacy       looking  to  domicile  and  not  to  jurisdiction.    In  the  eye  of 

proLte*'    the  law  mobilia  sequuntur  personam,  •  personal  property 

duty.         devolving  under  an   intestacy  presented   no  difficulty. 

There  whatever  came  to  the  next  of  kin  of  the  intestate 

paid  duty  as  a  legacy,  but  personal  property  devolving 

under  a  will  in  order  to  be  liable  to  a  legacy  duty  had  to 

go  to  the  person  taking  as  an  act  of  bounty  from  the 

testator.    It  must,  in  fact,  have  been  a  gift 

•  Thus,  an  American,  domiciled  in  England,  may  by  his  will  leave 
£100,000  consols  to  a  legatee,  but  no  legacy  duty  is  payable. 
Where  the  domicile  of  the  deceased  was  British  his  assets  may  con- 
sist of  foreign  goyernment  securities,  debts  due  from  foreigners, 
ships  on  the  high  seas,  but  no  matter  what  they  are,  so  far  as  they 
go  to  the  legatee  or  next  of  kin  legacy  duty  was  payable.  Hanson 
(1897)  p.  20.    See  Thomson  v.  Adv.  CHmeral,  12  CI.  &  Fin.  1. 

As   to  partnership  interests   out   of   the   United   Kingdom,    see 
Forhf  V.  Stevens.  L.  R.  10  Eq.  479. 
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((Ol.  A  legacy  may  be  given  two  ways     It  may  be  How 
a  gift  out  of  the  testator's  own  free  personal  estate,  andm^L 
simply  attributable  to  his  bounty,  or  it  may  be  a  gift  outffiven. 
of  personal  estate  which  did  not  belong  to  the  testator, 
but  of  which  he  had  power  to  dispose. 

502.  Where  a  legacy   is   given    in    exercise    of  a  Legacy 
general  power  the  legatee  takes  it  through  the  bounty  of  Sider 
the  person  exercising  the  power.    Where  the  legacy  igflrenerai 
given  in  exercise  of  a  special  power  the  legatee  takes  it 
through  the  bounty  of  the  person  creating  the  power.    In 
the  former  case  it  does  not  matter  whether  the  power  was 
created  by  deed  or  by  will,  for  it  is  the  exercise  of  the 
power  that  is  the  governing  factor. 

SOS.   In  the  case  of  a  legacy  under  a  special  power,  Lejacy 
unless  the  power  was  created  by  will,  the  act  of  bounty  apedai 
proceeds  from  the  person  creating  the  power.    Where  a^*'^®'* 
general   power  is  created  by  a  will,  and   is  exercisable 
either  by  deed  or  by  will,  and  it  is,  in  fact,  exercised  by 
deed,  the  appointee  takes  simply  under  the  deed.    But  if 
a  special  power  is  created  by  a  will,  and  is  exercisable 
either  by  deed  or  by  will,  and  is,  in  fact,  exercised  by 
deed,  in  such  a  case  the  appointee  takes  a  gift  under  the 
original  will. 

Alt.'Gen.  v.  Pickard,  3  M.  &  W.  552. 

504.  The  person  w^ho,  under  a  will,  took  a  limited  Person 

Wltiil 

interest  in  personal  property,  and  also  a  general  power  of  general 
appointment  over  it,  was  considered,  upon  exercising  that  ^"^^^ 
power  either  by  deed   or  by  will,  to   have   received   a 
legacy  under  the  original  will. 

KOS,  Where  a  person   got  under  a  will  a  general  Person 
power  of  appointment  over  personal  proi)erty,  whether  intJJSt  in 
he  also  took  a  limited  interest  or  not,  which  in  default  of  ^®f*^*^.*^^ 

'  appomt- 

appointment  went  to  him  absolutely,  then  quite  inde-ment. 
pendently  of  his  exercising  the  power  he  was  held  to  have 
received  the  legacy  under  the  original  will. 

36  Geo.  HI.,  c.  52.  s.  18. 
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How  506.  As  to  who  was  the  legatee  under  a  will  the 

legatee 

wasascer-  rule  was  that  the  will  alone  was  to  be  regarded  in  deter- 
"  '  mining  who  was  the  legatee  for  the  purposes  of  duty.  A 
testator  might  give  property  to  A.  on  all  kinds  of  secret 
trusts,  but  A.  was  the  legatee,  so  far  as  the  revenue  was 
concerned.  Or,  the  testator  might  direct  the  actual 
legatee  to  be  selected  by  his  executors  or  other  persons, 
and  the  person  so  selected  was  the  legatee  for  such  pur- 
poses. 

Cullen  V.  Att.-Oen.  for  Ireland,  L.  R.  1  Eng.  &  Ir.  App.  190. 


ijegatee  507.  The  legatee  was  none  the  less  a  legatee  for 

benefit  of   purposes  of  duty  that  he  did  not  live  to  enjoy  his  legacy, 
legacy.      ^^^  ^. ^  ^^^  disposc  of  it  The  only  question  being  whether 

the  legacy  must  travel  through  his  estate  in  order  to  get 
to  the  person  actually  claiming  it  Thus,  where  a  testa- 
tor gave  the  legacy  to  a  son,  who  died  in  the  testator's 
lifetime  intestate,  leaving  issue,  by  virtue  of  the  Wills 
Act  the  gift  taking  effect  as  if  the  death  of  the  son  had 
immediately  followed  that  of  the  testator,  the  son  was 
a  legatee,  and  the  duty  had  to  be  paid  on  the  property  as  a 
legacy  from  the  father  to  the  squ,  and  again  as  a  legacy 
from  the  son  to  his  next  of  kin.  It  was  otherwise  where 
a  testator  gave  the  legacy  to  A.,  or  if  he  be  dead  to  the 
persons  who  would  have  been  entitled  thereto  if  A.  had 
died  immediately  after  him  (the  testator),  and  A.  died 
before  the  testator.  In  such  a  case  the  testator  him- 
self marked  out  the  persons  to  take  in  the  event  which 
happened  of  A.'s  death,  and  A.  was  not  a  legatee,  and 
the  legacy  was  considered  to  devolve  directly  to  the  per- 
sons indicated  by  the  testator. 

See  Att.-Gen.  v.  Lloyd,  1895.  1  Q.  B.  49(J. 

a  personal         50S.  The  duty  itself  was  a  personal  charge  on  the 
charge.      value  of  the  legacy,  calculated  according  to  the  relation- 
ship between  the  testator  from  whom  the  legacy  was 
taken  to  come  and  the  legatee. 

7^y\\\  *^^-  The  duty  fell  due  at  the  death,  but  was  par- 

^"®*  able  on  the  value  of  the  gift  or  legacy  as  it  stood  when 


DUTIES  OF   EXECUTORS. 


183 


the   duty   was  paid,  that  is,  with   all   accretions  to  the 
original  amount. 

»iO.  If  a  legatee  disclaimed  his  legacy  no  duty  wasi^tee 
<rhargeable  in  respect  of  it  as  a  legacy  to  him,  but  where jng  legacy, 
once  a  legatee  showed  his  acceptance  of  a  legacy, 
although  not  actually  paid  over,  his  executors  could  not 
disclaim  it  so  as  to  affect  the  duty.  If  a  legacy  was  re- 
leased for  seme  consideration,  or  compounded  for  less 
than  its  value,  duty  was  payable  according  to  the  value  of 
the  consideration  or  composition.  If  a  legacy  was  given 
in  satisfaction  of  another  legacy,  duty  was  paid  on  the 
subject  yielding  the  largest  duty.  The  executor  was 
primarily  liable  for  the  duty,  and  it  became  actually  ptiy- 
nbie  so  soon  as  the  legacy  was  paid  to  or  retained  for  the 
benefit  of  the  legatee.  A  severance  or  setting  aside  of  the 
legacy  for  purposes  of  administration  did  not  amount  to 
retainer  for  this  purpose.  It  had  to  be  so  appropriated 
as  to  take  it  out  of  the  possession  or  control  of  the  execu- 
tors, and  to  discharge  them  from  further  liability  in 
respect  of  it. 

Att.'Oen,  V.  Munby,  3  H.  &  N.  82C. 

fUl.  Of  all  the  death  duties  Legacy  duty  was  the  legacy 
least  affected  by  the  Finance  Act  of  1894;  its  incidence atfwt^y 
and  the  method  of  its  calculation  remain  the  same,  only^^^,*"^ 
the  class  of  exemptions  is  somewhat  widened. 

Hanson  (1897).  p.  19. 

C^13.   Succession  duty  was  a  duty  imposed  on  succes- Succession 
«ion  to  real  and  settled  personal  property  at  the  same  "  ^' 
rate  as  that  attaching  under  Legacy  duty.    It  was  pay- 
able only  on  property  which  was  not  subject  to  Legacy 
duty,  and  in  no  case  was  more  than  one  of  the  duties 
payable  on  the  same  property. 

518.   Succession  duty  was  a  tax  placed  on  the  gra- Succession 
tiiitouR    acquisition    of    property  which    passed  on    the  defined. 
death  of  any  person  by  means  of  a  transfer,  which  might 
be  either  a  disposition  or  a  devolution  from  one  person 
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called  the  predecessor,  to  aDOther  person  (the  successor). 
Property  chargeable   with   this  tax   was   called  a  suc- 


cession. 


What 
property 


>pe] 
lid 


oouia  be 
subject  of 
taxation. 


(1)  What  Property  could  be  the  subject  of  the  tax. 

514.    The  property  which   could  be  the  subject  of 
this  tax  was  all  real  and  leasehold  estate  situate  in  the 
United  Kingdom,  and  all  personal  property  not  subject  to 
legacy  duty.    Thus  estates  in  land  for  life  in  tail,  in  fee, 
and  for  years  were  subject  to  succession  duty  as  were 
also  the  corresponding  interests  in  personal  estate  except 
where  legacy  duty  was  payable.    If  the  forum  of  adminis- 
tration of  the  property  was  in  the  United  Kingdom  it 
was  property  liable  to  become  subject  to  succession  duty- 
Si  5.   If  a  testator  domiciled  abroad  by  his  will  be- 
queathed his  personal  estate  in  such  a  manner  as  would  if 
he  were  domiciled  in  England  create  liability  to  suc- 
cession duty,  no  succession  duty  was  payable,  although 
he  might  possess  personal  estate  in  England,  because  the 
forum  for  administration  of  his  estate  was  not  English. 

Sucoession  510.  On  a  succcssiou  arising  under  an  English 
settlement  (that  is,  in  English  form)  of  property  invested 
in  England  with  trustees  resident  in  England,  the  duty 
was  payable,  although  the  settlor  might  have  been  or 
might  be  domiciled  abroad,  and  although  the  persons 
entitled  to  the  property  were  domiciled  abroad. 

Re  Lovelace,  4  De  G.  &  J.  340. 


Testator 

domiciled 

abroad. 


arising 
under  an 
EnKlish 
settle- 
ment. 


Succession 
created 
under 
general 
power  of 
appoint- 
ment. 


51T.  A  succession  created  by  the  exercise  of  a 
general  power  of  appointment  was  liable  to  succession 
duty  if  the  settlement  (whether  by  deed  or  will)  which 
created  the  power  was  an  English  settlement.    It  made 

*A.  by  deed  settled  real  estate  on  himself  for  life,  remainder  to 
his  first  son  B.  and  the  heirs  of  his  body,  with  remainder  to  hia 
second  son  C.  and  the  heirs  of  his  bod!y,  with  remcunder  over. 

Suppose  A.  died  leaving  B.  alive  who  took  possession  and  died 
without  barring  his  ertate  tail.  If  A.  left  a  son,  he  took  by 
devolution  from  B.  But  if  B.  died  without  issue,  and  C.  or  one  of  his 
issue  came  into  possession  he  took  by  disposition  from  A.  the  settlor. 
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no  difiference  as  to  liability  to  succession  duty  whether 
the  property  was  invested  in  England  in  pursuance  of  the 
specific  directions  of  the  settlement,  or  in  consequence 
of  the  trustees'  exercise  of  a  discretion  lodged  in  them 
by  the  settlement  or  in  consequence  of  the  property 
haying  been  so  invested  prior  to  the  settlement  and 
allowed  to  remain  unchanged. 

Re  Wallop'8  TruBts,  1  De  G.  J.  &  S.  G56. 

SIS.  The  ultimate  test  whether  a  settlement  was  ultimate 
English  or  Dot  was  the  locality  of  the  Court  to  which  the^hether 
beneficaries  would  have  to  applv  for  administration  of**^*^***™^"*^ 
the  trusts  of  the  settlement  as  against  the  trustees.  English. 

Re  Cigala,  7  Ch.  D.  351. 

(2)  The  conditions  of  the  incidence  of  succession, 

€^10.  There  must  have  been  a  transfer,  the  effect  of  Transfer 
which  was  to  make  some  person  beneficially  entitled  upon  ^k© 
a  death,  and  the  date  of  the  death  must  have  been  since  succession 
the  19th  May,  1853,  the  date  when  the  Succession  Duty 
Act  came  into  operation.    For  example:    A  settlement 
by  which  property  was  limited  to  A.  for  life,  remainder 
to  B.,  conferred  a  succession  on  B.,  and  made  him  liable 
to  duty  whatever  the  date  of  the  settlement,  provided 
only  that  A.  died  after  the  19  th  May,  1853. 

Att.-Oen.  V.  Lard  Middleton,  3  H.  &  N.  125. 

S20.  Succession  duty  was  payable  by  a  successor  Successor 
who  came  into  possession  on  a  death,  although  he  would  go^nglntil 
by  a  lapse  of  time   come  into  the  same  property  if  the  ^^*®®***^"- 
death  had  not  taken  place.    Thus,  a  gift  to  A.  until  the 
expiration  of  twenty-one  3'ears,  or  until  he  died,  which- 
ever might  first  happen,  the  remainder  to  B.  if  A.  died 
before  the  end  of  twenty-one  years,  conferred   a  suc- 
cession on  B. 

Att.-Gen,  v.  Noyes,  8  Q.  B.  D.  125. 
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Interest  on         521.  A  person  became  entitled  on  a  death  so  as  to 

8UCC08810I1 

not  ac-      be  liable  to  succession  duty,  although  the  interest  of  a 

STf^""  succession  was  not  required  until  the  lapse  of  an  Interval 

death.        after  death.     Thus,  a  testator  leaving  property  to  his 

widow  during  widowhood,  and  then  to  A. ;  on  the  widow's 

re-marriage,  A.  took  upon  the  testator's  death  after  an 

interval,  and  was  liable  for  duty. 

Reversion-         533.  The  interest  acquired  by  a  successor  on  the 

ary  or 

contingent  death  of  any  person  need  not  be  immediate  or  even  cer- 

inteiest.     ^^.^     ^  rev:3rsionary,  or  contingent  interest  acquired  on 

a  death  rendered  the  person  entitled  to  it  liable  to  duty, 

although  the  duty  was  not  payable,  unless  and  until  the 

person  liable  had  beneficial  possession  of  tiie  property. 

Alt.  Gen.  v.  Gell,  3  H.  &  C.  616. 

l^t^Iv^S^         523.  The  transfer  might  be  either  by  disposition  or 
disposi-      devolution  of  law.    A  disposition  comprised  any  sort  of 
de^ofutiun  Conveyance,  will,  assignment,  covenant,  undertaking  con- 
tract, act  or  obligation  by  which  one  person  conferred  a 
beneficial  interest  in  property  on  another  otherwise  than 
for  money  or  moneys  worth. 

Att.'Oen.  V.  Montefiore,  21  Q.  B.  D.  4(x\. 

where  sue-  ^24.  Succession  duty  did  not  attach  in  cases  of  sale 
«e»s»«n  and  purchase.  Thus  not  only  were  ordinary  purchases  of 
not  attach,  reversionary  interests  in  real  or  personal  estate  not  sub- 
ject to  duty,  but  also  every  species  of  interest  which 
would  show  that  the  substance  of  the  transaction  was 
not  derived  from  any  predecessor  in  succession.  Mar- 
riage settlements  were  dispositions  which  gave  rise  to 
succession  duty.  The  marriage  being  the  cause  and 
motive  of  the  settlement,  decided  its  character  for  the 
purpose  of  succession  duty. 

Lord  Advocate  v.  Sidyicick^  4  Sco.  Sess.  Cas.,  4th  Ser.,  S15. 

Devoiu-  525.  Devolution  by  law  included  cases  of  trans- 

tion  by 

law.  mission  of  an  ancestors  property  on  his  death  intestate  to 

his  heir  and   next  of  kin,  and  also  the  case  of  an  heir 
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succeeding  to  an  estate  pur  autre  vie  as  special  occupant. 
The  predecessor  was  the  settlor,  testator  or  donor,  who 
conferred  the  property. 

^Stt.  The    person    whose    death    gave    rise  to  the  Who 
liability  to  succession  duty  might  be  anyone,  and  need  not  p^**^.* 
be,  and  often,  in  fact,  was  not  the  predecessor.    If  there **'^- 
were  more  predecessors  than  one,  and  the  proportional 
interest  derived  from  each  was  not  distinguishable,  then, 
in    default  of   an    agreement   being   come  to  with   the 
revenue,  the  succession  was  deemed  to  take  from  each 
successor  in  equal  proportions. 

1«  &  17  Vict.  c.  51,  sec.  13. 

SST.  The  successor  was  the  person  on  whom  the3ucce«»or 
property  was  conferred.  Mere  trustees  and  executors 
were  not  successors,  because  they  did  not  take  a  bene- 
ficial interest  in  property,  and  it  was  a  beneficial  acquisi- 
tion of  property  which  created  a  liability  to  succession 
dutv. 

"iG  &  17  Vict.  c.  51.  8.  2. 


It  was  a  matter  of  great  importance  to  deter- Rules  for 
mine  in  a  particular  case  who  was  the  predecessor  andingwho 
what  was  the  disposition  or  devolution  under  which  ^p^^^ 
given  succession  arose..  The  following  rules  have  been^^r. 
stated :  (1)  An  heir  coming  into  possession  either  as  heir 
in  tail  or  in  fee  as  of  a  previous  holder  took  for  the  pur- 
pose of   succession   duty  by  devolution    from   the   last 
possessor  of  the  estate,  who  was  the  predecessor. 

Lord  SaJtoun  v.  Adv.  Qen.,  3  Macq.  673. 

(2)  Where  a  person  coming  into  possession  did  so 
as  a  person  named  or  designated,  he  took  for  the  purpose 
of  succession  duty  by  disposition  from  the  settlor  or  tes- 
tator, who  was  the  predecessor. 

Earl  of  Zetland  v.  Lord  Adv.,  3  App.  Ca.  505. 

(3)  Where  a  succession  was  created  by  the  exercise 
«f  a  power  of  appointment  (whether  general  or  special) 
the  instrument  creating  the  power  whether  a  deed  or 
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will,  was  the  disposition.  The  appointment  was  read 
into  this  instrument,  and  the  predecessor  ascertained 
accordingly. 

Re  Lovelace,  4  De  G.  &  J.  340. 
Re  Barker,  7  H.  &  N.  109. 

Except  in  the  two  cases  following: 

(a)  If  the  power  was  a  general  power  which  could 
be  exercised  by  the  donee  for  his  own  benefit,  and  which 
took  effect  upon  the  death  of  any  person,  then  the  donee 
of  the  power,  when  he  exercised  it,  was  to  be  taken  to 
be  entitled  to  a  succession  from  the  donor  of  the  power. 
And  if  the  donee  of  the  power  so  exercised  the  power  as 
to  create  a  new  succes^on,  he  became  the  predecessor, 
his  appointment  the  disposition,  and  his  appointee  the 
successor. 

For  example — X.  by  deed  settled  property  on  A.  for 
life  the  remainder  to  B.  (A.'s  husband)  for  life,  remainder 
in  default  of  issue  of  A.  and  B.  as  A.  should  appoint 
This  power  took  effect  on  B.'s  death  without  issue,  and 
if  A.  sur\ived  and  exercised  the  power  she  took  a  suc- 
cession from  X.,  and  if  she  so  appointed  as  to  create  a 
succession,  she  was  the  predecessor,  and  the  instrument 
of  appointment  the  disposition. 

(6)  If  the  power  was  a  general  power,  and  the  pro- 
perty in  default  of  appointment  went  to  the  donee  of  the 
power  absolutely,  it  was  considered  that  any  transfer 
(creating  a  succession)  by  him,  whether  by  appointment 
or  conveyance,  was  a  disposition  by  him,  as  predecessor. 

See  Att.-Qcn.  v.  Charlton,  4  App.  Ca.  444. 

(4)  Succession  duty  being  essentially  a  tax  on  the 
transfer  of  property,  it  followed  that  a  person  could  not 
confer  a  succession  on  himself,  so  as  to  render  himself 
liable  to  duty  in  respect  of  that  succession,  for  in  such  a 
case  there  was  in  reality  no  transfer  at  all. 

Lov6  Braybrooke  v.  AM.-Geti.,  9  H.  L.  C.  158. 

(5)  A  person  could  not  take  a  succession  on  his  own 
death.    This  followed  necessarily  from  the  provisions  of 
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the  statutes  relating  to  succession  duty,  under  which  no 
one  was  liable  to  pay  the  duty  unless  and  until  he  was 
in  actual  enjoyment  of  the  property. 

16  &  17  Vict.  c.  51,  8.  19. 

tt20.  A  succession  arose  wherever  there  were  the  Three  fac- 
three  factors,  viz.,  a  predecessor,  a  successor,  and  a  dis-gucceasion. 
position  or  devolution   conferring    an   interest  to   take"^^"^^^ 
effect  on  a  death.    Sometimes  the  succession  was  "  post-ceuaion." 
poned."    Suppose  property  vested  in  A.  by  some  gratui- 
tous title,  which  did  not  create  a  succession,  to  be  subject 
to  a  charge  of  £100  a  year  in  favour  of  B.  for  his  life,  on 
B.'s  death,  as  A.  gets  an  increase  of  benefit  to  the  extent 
of  the  annuity,  which  then  ceases,  he  was  said  to  have 
"  postponed  "  succession. 

10  &  17  Vict.  c.  51,  8.  5. 

580.  There   could   be  a   succession    subject   to   asucoeesion 
charge  or  interest.    If  the  charge  was  created  by  the  ex-  chal^^^or 
pectant  succes-sor  himself  and  did  not  confer  a  separate  interest. 
or  new  succession,  he  had  to  pay  duty  when  the  success 
sion  fell  into  possession  exactly  as  if  he  had  created  no 
such  charge.    If  the  chai^ge  had  not  been  created  by  the 
expectant  successor,  then  the  successor  paid  duty  on  the 
property  miaus  the  charge,  and  on  the  determination  of 
the  charge  he  paid  on  the  increased  value  of  the  succes- 
sion which  then  accrued  to  him.    Thus,  under  a  will  pro- 
perty is  charged  with  an  annuity  to  X.  for  her  life,  and 
subject  thereto  settled  on  A.    On  the  death  of  the  tes- 
tator A.  paid  duty  on  the  property,  less  the  annuity,  and 
on  the  death  of  X.  paid  duty  on  the  increased  value  of 
the  succession  represented  by  the  amount  of  the  annuity. 

Re  Pevton,  7  H.  &  N.  287. 

ttSl.  Again,  a  case  of  succession  duty  payable  at  asucoessi.m 
deferred  period  on  an  increase  of  beneficial  interest  could fbiTa^X- 
arise  in?  another  way.    A  gratuitous  transfer  of  property  ^?"®^  Po- 
made to  take  effect  in  praesenti  so  that  no  succession  increa«e. 
-was  created,  but  the  grantor  reserved  a  benefit  to  himself 
or  some  other  person  ascertainable  only  by  reference  to 
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death.  In  sucb  a  case  the  grantee  as  successor  was 
deemed  to  take  a  succession  on  the  determination  of  the 
reserved  benefit,  the  annual  value  of  which  was  equal  to 
the  annual  amount  or  value  of  the  reserve  benefit.  Thus, 
A.  by  deed  of  gift  granting  real  estate  to  B.,  reserving  to 
himself  a  life  annuity,  no  duty  was  payable  on  the  execu- 
tion of  the  deed,  because  no  succession  was  created;  but 
on  A/s  death  B.  became  liable  for  duty  as  on  a  succes- 
sion from  A.,  the  annual  value  of  which  was  equal  to  and 
measured  by  the  annuity. 

Att'Ocrt.  V.  Noyes,  8  Q.  B.  D.  715. 

Ucm^ir*  582.  But  where  the  title  to  a  succession  was  accele- 

titie  to      rated  by  the  surrender  or  extension  of  a  prior  interest, 

*  the  duty  was  still  payable  at  the  same  time  and  in  the 

same  manner  as  if  no  acceleration  had  taken  place.    Thus. 

suppose  property  settled  on  A.  for  life,  remainder  to  B., 

and  A.  assigned  his  life  interest  to  B.,  B.  did  not  pay 

dutv  until  the  death  of  A. 

Sec  Ex  p.  SitweJl,  21  Q.  B.  D.  400. 

(3)  Who  had  to  pay  the  duty. 
Succession         533.   Succession  dutv  was  not  payable  until    the 

duty  when  *  .  . 

payable,  property  which  constituted  the  succession  was  m  actual 
enjoyment.  The  liability  to  the  duty  attached  from  the 
moment  of  the  creation  of  the  succession,  but  payment  of 
the  duty  was  not  enforceable  until  the  property  was  iaj 
possession;  thus,  property  settled  or  devised  by  X.  is 
favour  of  A.  for  life,  remainder  to  B.,  so  that  X.  was  the 
predecessor  and  B.  had  a  succession  expectant  on  A.'i 
death,  the  liability  to  duty  existed  from  the  date  of  thi 
settlement,  or  the  death  of  the  testator,  as  the  case  migbl 
be;  but  no  duty  was  payable  by  B.  until  A.'s  death  re- 
duced B.'s  succession  into  possession.  The  lapse  of  ti 
between  the  creation  and  the  discharge  of  the  liabilitv 
succession  duty  and  the  changes  which  events,  or  th 
acts  of  the  original  successor  might  produce  in  the  own 
ship  of  the  property  during  this  interval,  might  prodn 
all  sorts  of  complications. 

See  10  &  17  Vict.  c.  51.  s.  20. 
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5341.   If  the  original  successor  survived  and  retained  Superaw- 
the  proi)erty  until  it  fell  into  possession,  and  all  things  Ji*^*  by** 
remained  as  they  were  when  the  succession  was  created,  ^™^^ 
no  question  arose;  but,  although  the  successor  survived,  right, 
and  had  done  nothing  to  alter  his  interest  in  the  pro- 
perty, change  might  have  come  from  an  external  source. 
Thus   his   estate   might  have   been    superseded   by  the 
coming  into  operation  of  some  paramount  right,  or  the 
exercise  of  a  power  of  appointment.    In  such  a  case  the 
liability  to  duty  determined,  as  the  succession  never  came 
into  enjoyment. 

SSc^.  Suppose  a  joint  tenancy  created  in  A.  and  B.  Joint  ten- 
had  given  rise  to  a  succession,  A.  and  B.  paid  duty  each  eranoTof . 
in  respect  of  his  interest  in  possession ;  that  is,  an  interest 
in  a  moiety  of  the  property  during  the  joint  lives  of  A. 
and  B.  If  during  the  joint  lives  there  was  a  severance  of 
the  joint  tenancy,  no  further  duty  was  payable  by  either 
A.  or  B.  If,  however,  there  was  no  severance,  and  A. 
died  first,  so  that  the  whole  property  survived  to  B.,  he 
took  a  succession  in  the  whole  property  from  the  original 
settlor  as  predecessor;  but,  if  the  joint  tenancy  when 
created  did  not  give  rise  to  a  succession,  then  if  there  was 
no  severance  the  survivor  took  the  property  as  a  succes- 
sion from  the  deceased  joint  tenant  as  predecessor. 

JSee  10  &  17  Vict.  c.  51,  s.  3. 

S30.       The  successor  to  the  property  might  assign  Assijm 
the  succession  to  some  other  person  by  way  of  gift,  sOgueceBsor 
tliat  no  new  or  separate  succession  was  created  by  the  J^^^^^'^y  ^^ 
transfer.    The  duty  then  became  payable  by  the  assignee 
at  the  time  and  rate  at  which  it  would  have  been  payable 
if  no  assignment  had  been  made.    Thus  property  settled 
by  X.  on  A.  for  life,  remainder  to  B.,  and  B.  transferred   . 
his    succession   to   C,  on  the  death    of    A.,  C.    became 
liable  to  duty  at  the  rate  determined  by  B.'s  relationship 
to  X.     But  suppose  property  settled  on  A.  for  the  life 
of  B.,  remainder  to  B.,  here  B.  had  no  succession,  be- 
<.'ause  he  could  not  take  one  on  his  own  death;  but  if  he 
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assigned  to  C,  he  conferred  on  C.  an  interest  to  take 
effect  on  his  (B.'s)  death,  and  thereby  created  a  suc- 
cession. 

See  Ait.'Gen,  v.  Gardmr,  1  H.  &  C.  639. 

587.  Again,  suppose  B.  settled  property  on  A.  for 
life,  remainder  to  B.,  B.  was  the  predecessor,  and  no 
claim  to  duty  could  arise  on  his  disposition  in  his  own 
favour;  but  if  B.  assigned  his  reversion  to  C,  C.  took  a 
succession  from  B.,  and  became  liable  to  duty. 

Assign-  588.  An  expectant  successor  might  sell  his  sucees- 

^refon.'^  sion.  In  this  case  duty  became  payable  by  the  purchaser 
at  the  time  and  rat&  at  which  it  would  have  been  payable 
if  no  sale  had  taken  place.  An  expectant  successor  might 
assign  his  succession  so  as  to  create  a  new  succession. 
Thus,  suppose  X.,  having  settled  real  estate  on  A.  for 
life,  remainder  to  B.,  and  B.  assigned  his  reversion  to 
trustees  in  trust  for  himself  for  life,  remainder  to  his 
children,  and  died  in  the  lifetime  of  A.  On  A.'s  death 
B.'s  children  came  into  possession  and  paid  duty  on  the 
succession  from  their  father,  created  by  his  assignment 
of  his  reversion. 

Sale  by  ex-  589.  No  duty  was  payable  in  respect  of  B.'s  ex- 
suajcMor.  pcctaut  succes^iou,  because  that  duty  would  only  begin 
to  be  payable  after  B.  had  been  in  possession  of  the  pro- 
perty, and,  as  this  never  happened,  B.'s  succession  had  no 
taxable  value.  In  a  similar  case,  if  the  prop'»rty  were 
personal  estate  on  the  children  taking  possession,  one 
duty  only  would  be  payable,  but  at  the  highest  rate. 

Death  of  540.   If  the  expectant  successor  died,  the  result  was 

8u^^"!  the  same  whether  he  died  testate  or  intestate,  one  duty 

only  was  chargeable,  and  that  at  the  highest  rate  which 

was  applicable. 

IG  &  17  Vict.  c.  51.  8.  20. 

Succession         541.    Successlou  duty  was  a  personal  debt  due  to 

duty  per-  -^  m  .t 

sonaidebt  the  (jTOwn  irom  the  successor.    All  trustees,  guardians, 
to  Crown,  eommittces,  tutors  or  curators  in  whom  any  property  sub- 
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jeot  to  duty  or  the  management  of  it  waa  vested,  were 
similarly  liable.  Lastly,  all  persons  claiming  by  aliena- 
tion or  other  derivative  title,  in  whom  property  subject 
to  duty  was  vested  at  the  time  the  succession  became  an 
interest  in  possession,  were  personally  liable  for  the 
dnty. 

15  &  16  Vict.  c.  51.  8.  44. 

542.  Succession  duty  was  a  first  charge  on  all  pro- First 
perty  comprised   in   the   succession,  but  when  property ai^^^p^." 
was  sold  under  a  power  of  sale  which  required  the  pro-®'^y- 
ceeds  to  be  settled  in  the  same  manner  as  the  original 
property,  the  claim  and  charge  for  succession  duty  was 
shifted  from  the  property  sold  to  the  proceeds  of  sale  and 

to  the  substituted  property  when  purchased. 

15  &  16  Vict.  c.  51,  8.  41. 

543.  Succession  duty  consisted  of  a  percentage.  Consisted 
varying  according  to  the  relationship  between  the  pre-aitj?"^"^ 
decessor  and  successor,  upon  the  value  of  the  succession, 

i.e.,  the  property  or  interest  of  the  successor. 

544.  In  England,  by  the  Finance  Act  of  1894,  a  new  Estate 
duty   was  established   called   Estate  Duty.    This   duty,  expLined.* 
though  based  on  probate  duty,  also  effects  and  has  some- 
thing in  common  with  legacy  duty  and  succession  duty. 

It  superseded  probate  duty,  while  it  left  legacy  duty 
practically  untouched.  It  altered  succession  duty  by 
charging  it  according  to  the  principal  value  of  real  pro- 
perty, which  the  person  succeeding  is  able  to  dispose  of 
as  he  pleases.  What  it  taxes  is  not  the  interest  to 
which  some  person  succeeds  on  a  death,  but  the  interest 
which  ceased  by  reason  of  the  death.  It  is  leviable  in 
respect  of  all  property,  both  real  and  personal,  of  which 
the  deceased  could  dispose,  or  in  which  the  interest 
shifted  by  reason  of  his  death. 

67  &  68  Vict.  c.  30. 

^545.  In  the  case  of  a  person  domiciled  in  England  Adoi>te 
his  personal  property,  wherever  situate,  is  made  subject  SFuxFog 

K.1,A.— 13 
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personal  to  duty,  thus  adopting  the  principle  of  mobilia  seqauntur 
wherever  personam,  from  legacy  duty,  and  departing  from  the 
situate,  principle  which  governs  probate  duty,  namely,  that  the 
property  taxed  must  be  within  the  jurisdiction  of  the 
Court  granting  the  probate.  Real  and  leasehold  pro- 
perty situate  abroad  are  not  considered  a  subject  for 
taxation. 

wiS^dles        *4«.  Where  the  deceased  dies  abroad  estate  dutj 
abroad,      will  be  leviable  on  all  his  property,  whether  personal  or 
real,  situate  in  England. 

547 .  The  property  taxed  by  the  Finance  Act  falls 
into  two  main  divisions — ^property  of  which  the  deceased 
was  competent  to  dispose,  and  property  over  which  he 
had  no  power  of  disposition. 

(1)  The  property  of  which  the  deceased  was  com 
petent  to  dispose.    Such  property  includes: 

(a)  His  free  realty  or  free  personalty.  This  sort  of 
property  presents  no  difficulty.  It  makes  no  difference 
to  whom  the  property  is  left,  or  whether  the  deceased 
died  testate  or  intestate.  The  values  of  his  property 
are  added  together,  and  the  only  effect  of  the  difference 
in  their  nature  is  as  to  the  manner  in  which  the  duty  is 
payable. 

548.  The  words  "  competent  to  dispose  "  are  defined 
as  follows  (sec.  22;  2a,  2c,  of  57  &  58  Vict.  c.  30,  Imperial 
Finance  Act). 

'*Compe-  A  person  shall  be  deemed  competent  to  dispose  of  property  if  he 

tent  to  dis-  iias  such  an  estate  or  interest  therein,  or  such  general  power  as 

Dose      de« 

g^^^  would,  if  he  were  sui  juris,  enable    him  to  dispose  of  the  property, 

including  a  tenant  in  tail,  whether  in  possession  or  not;  and  the 
expression  **  general  power,**  includes  every  power  or  authoritT 
enabling  the  donee  or  other  holder  thereof  to  appoint  or  dispoae  of 
property  as  he  thinks  fit,  whether  exercisable  by  instrument  Inter 
vivos  or  by  will,  or  both,  but  exclusive  of  any  power  exercisable  in  a 
fiduciary  capacity  under  a  disposition  not  made  by  himself,  or  exer- 
cisable as  tenant  for  life  under  the  Settled  Land  Act,  1882,  or  is 
mortgagee.    (2a). 
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Money  which  a  person  has  a  general  power  to  charge  on  prop- 
erty shall  be  deemed  to  be  property  of  which  he  has  power  to  dis- 
pose.   (2c). 

540.  These  sub-sections  by  sec.  11  of  chapter  9  Ontario  Definition 
Acts  of  1899  are  adopted  as  clause  g  of  sub-section  1  of  section  by°<5ntario 
4  of  The  Ontario  Succession  Duty  Act,  E.  S.  0.  1897,  c.  24.  ^""^^  ^^'^' 
See  paragraph  571  post. 

(6)   Property,  whether  real  or  personal,  belong-  Property 
ing  to  the  deceased,  which  he  has  for  the  purpose  of  duty  in-  ualiy 
efFectually  parted  with  during  his  life.     The  object  of  the  J*[{^y 
section  dealing  with  this  matter  is  to  prevent  evasions.    The  deceased, 
account  duty  above  mentioned  was  imposed  to  achieve  the 
same  object;  but  this  duty  is  now  abolished,  the  estate  duty 
taking  its  place. 


Estate  duty  is  now  payable  in  all  cases  in  which  Estate 
account  duty  would  formerly  have  been  payable,  and  on  real  payaWeTn 
propertv  as  well  as  personal ;  the  sections  of  the  account  duty  *^)  ^**®® 

1^      ^       "  i  '  J  where  ac- 

act  being  extended  to  cover  real  property  as  well  as  personal,  count  duty 
and  omitting  any  reference  to  "  voluntary ''  transactions.         ^^* 

These  cases  are  therefore  defined  as  follows : 

(a)  Any  property  taken  as  a  donatio  mortis  causa  made  by  any  Clauses 
person  dying  after  the  first  day  oX  August,  one  thousand  eight  hun-  J^^P^^  ^^ 
dred  and  ninety-four,  or  taken  uuder  a  disposition,  made  by  any  ^gj^y         * 
person  so  dying,  purporting  to  operate  as  an  immediate  gift  inter 
tItos,  whether  by  way  of  transfer,  delivery,  declaration  of  trust  or 
otherwise,, which  shall  not  have  been  bona  fide  made  twelve  months 
before  the  death  of  the  deceased,  or  property  taken  uuder  any  gift, 
whenever  made,  of  which  bona  fide  possession  and  enjoyment  shall 
not  have  been  assumed  by  the  donee  immediately  upon  the  gift,  and 
thenceforward  retained  to  the  entire  exclusion  of  the  donor,  or  of 
any  benefit  to  him  by  ccoitract  or  otherwise. 

(6)  Any  property  which  a  person  dying  after  such  day  having 
been  absolutely  entitled  thereto,  has  caused  or  may  cause  to  be 
transferred  to  or  vested  in  himself  and  any  other  person  jointly, 
whether  by  disposition  or  otherwise,  including  any  purchase  or  in- 
vestment effected  by  the  person  who  was  absolutely  entitled  to  the 
property  either  by  himself  alone,  or  in  concert,  or  by  arrangement 
with  any  other  person,  so  that  the  beneficial  interest  therein  or  in 
some  part  thereof  passes  or  accrues  by  survivorship  on  his  death 
to  such  other  person. 
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(c)  Any  praperty  passing  under  any  past  or  future  settlement 
(including  any  trust,  whether  expressed  in  writing  or  otherwise), 
made  by  any  person  dying  after  such  day  by  deed  or  any  other 
instrument  not  taking  effect  as  a  will,  whereby  an  interest  in  such 
property,  or  the  proceeds  of  sale  thereof,  for  life  or  any  other  per- 
iod determinable  by  reference  to  death,  is  reserved  either  exprt»ssly 
or  by  implication  to  the  settlor,  or  whereby  the  settlor  may  hare 
reserved  to  himself  the  right,  by  the  exercise  of  any  power,  to  re- 
store to  himself,  or  to  reclaim  the  absolute  interest  in  such  property 
or  the  proceeds  of  sale  thereof. 

The  charge  under  the  said  section  shall  extend  to  mcuiey  received 
under  a  policy  of  assurance,  effected  by  any  person  dying  after  the 
first  day  of  August,  1894,  on  his  life,  where  the  policy  is  wholly 
kept  up  by  him  for  the  benefit  of  a  donee,  whether  nominee  or 
assignee,  or  a  part  of  such  money  in  propoi'tion  to  the  premiums 
paid  by  him,  where  the  policy  is  partially  kept  up  by  him  for  such 
benefit. 

(d)  Any  annuity  or  other  interest  purchased  or  provided  by  the 
deceased,  either  by  himself  alone,  or  in  concert,  or  by  arrangement 
with  any  other  person  to  the  extent  of  the  beneficial  interest  ac<*ru- 
ing  ox  arising  by  survivorship  or  otherwise  on  the  death  of  the  de- 
ceased. 

551.  It  will  be  seen  that  sub-sections  (r),  (d),  (e)  and 
(f)  of  E.  S.  0.  1897,  e.  24,  The  Succession  Duty  Act,  are 
copied  from  above  clauses  of  the  Imperial  Act.  These  clauses 
were,  as  before  stated,  originally  contained  in  section  38  (2) 
of  the  Imperial  Customs  and  Inland  Revenue  Act  of  1881  (44 
Vict.  c.  12),  defining  the  property  to  be  included  by  an  exe- 
cutor in  his  account  as  amended  by  section  11  of  the  Imperial 
Customs  and  Inland  Kevenue  Act,  1889  (52  Vict.  c.  7). 
See   post   paragraphs,   571-573. 

• 

Settled  552.    (2)   Property  over  which  the  deceased  had  no 

property,  po^cr  of  disposition.  Such  property  was  of  a  kind  with 
which  probate  duty  had  no  concern,  viz.,  settled  property. 
The  scheme  of  the  Act  is  to  tax  not  the  interest  which  has 
ceased,  but  the  property  out  of  which  the  interest  was  en- 
joyed; thus  A.  has  a  life  interest  in  £10,000,  estate  duty  is 
payable  on  his  death,  not  according  to  the  value  of  the 
life  interest  he  has  enjoyed,  but  on  £10.000.  It  would 
be  unfair  that  A.'s  estate  in  such  a  case  should  pay 
the    duty    on   the    full    value    of    the    property   in    which 
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he  onlj  had  a  partial  interest.    Consequently,  the  duty, 
is  made  payable  out  of  the  property  itself,  in  which  fresh 
interests  have  in  the  meantime  arisen.    It  is  not  easy  to 
adjust  taxation  on  the  one  person's  interest  out  of  an- 
other person's  estates — the  successor,  in  fact,  paying  for 
the  predecessor.    But  although  the  Act  taxes  property 
in  which  the  deceased  or  any  other  person  had  an  in- 
terest ceasing  on  the  death  of  the  deceased  to  the  ex- 
tent to  which  a  benefit  accrues  or  arises  by  the  cesser 
of  such  interest,  the  latter  would  only  show  the  area  of  Area  of 
taxation.    This  area  is  limited  to  the  property  covered 
by  that  interest.     If  the  interest  was  an  interest  in  the 
income  of  the  whole  property,  the  whole  capital  value 
is  charged  with  duty.    If  it  was  an  interest  in  part,  only 
so  much  of  the  capital  as  produced  that  part  is  taxed. 
The  interest  to  which  the  successor  succeeded  by  the 
death  is  immaterial,  the  only  question  is  in  what  amount 
of  property  did  an  interest  cease. 

57  &  58  Vict.  c.  30.  s.  7  (7). 

553.  The  interest  which  ceased  need  not  have  been  interest 
an  interest  which  the  deceased  had  in  the  property;  thusJJ^^j^ 
property  is  settled  on  A.  during  the  life  of  B.,  and  then  the  inter- 
over.    Estate  duty  is  payable  on  B.'s  death  in  respect  of  hig  to  d"? 
the  cesser  of  that  interest.    This  does  not  prejudice  B.,  ^•®**^- 
for  the  duty  is  not  paid  out  of  his  estate,  but  out  of  the 
property,  nor  is  the  property  aggregated  so  as  to  affect 
the  rate  of  duty  payable  on  his  estate.     The  interest  that 
ceased  on  death  may  only  have  ceased  in  the  sense  of 
having  altered  its  nature.    If  so,  it  malics  no  difference 
and  estate  duty  is  payable  on  the  principal  value  of  the 
property. 

55<i.  The  change  of  interest  to  be  taxable  with  change  of 
estate  duty  must  take  place  on  death;  If  a  life  interest  isj^^^^j^ 
given,  for  instance,  to  a  woman  during  widowhood,  and  place  on 
8he  marries  again,  no  estate  duty  is  payable  on  that  de-  fe^nc©  * 
volution.  So,  too,  it  only  attaches  to  property,  existing  ^^^*^"° 
at  the  death.    This  is  one  of  the  points  which  show  how  duty. 

■ 

estate  duty  differs  from  succession  duty.    Succession 
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duty,  deaHng  as  it  did  witb  successions,  had  to  provide, 
and  did  provide,  for  successions  taken  by  anticipation. 
Estate  duty,  being  of  the  nature  of  a  probate  duty,  is 
only  concerned  with  what  passes  at  the  death.  With 
previous  transactions,  in  so  far  as  they  are  genuine,  it 
has  nothing  to  do.  Consequently,  in  the  case  of  settle- 
ments, the  only  question  is  what  is  the  property 
comprised  in  the  settlement  at  the  date  of  the  death. 
For  instance,  property  settled  on  A.  for  life,  then  B.  for 
life,  then  for  their  children  as  they  jointly  appoint.  A. 
and  B.  appoint  part  of  the  trust  fund  to  a  child,  and  at 
the  same  time  release  their  life  interests,  so  that  the 
part  so  appointed  is  paid  out  at  once  to  the  child.  No 
estate  duty  is  payable  on  the  death  of  A.  in  respect  of 
the  trust  funds  so  taken  out  of  settlement, 

E8Ute  555.  Estate  dutv  is  not  payable  on  every  devolution 

duty  not  .,  r   ^  v 

payable  on  of  settled  property.  -  One  payment  frees  it  until  the  death 
olutfon.^^  of  some  person  who  has  been  able  to  dispose  of  the  pro- 
perty as  he  pleased.  Thus,  A.,  by  will,  settles  property 
on  B.  for  life,  then  on  C.  for  life,  then  on  D.  in  tail. 
Estate  duty  is  payable  on  A.'s  death,  and  will  not  again 
be  payable  until  the  death  of  D.;  but  duty  will  be  pay- 
able on  l>.'s  death,  notwithstanding  D.  may  have  dis- 
entailed and  resettled  the  estate  before  his  own  death. 
Bo  If  a  person  dies  prior  to  his  interest  in  settled  pro- 
perty coming  into  possession,  no  duty  is  payable  on  his 
death,  provided  that  subsequent  limitations  under  the 
settlement  continue  to  exist. 

57  &  58  Vict.  c.  30,  s.  5  (2). 

PrG|>erty  550.  Another  kind  of  property  of  which  the  de- 

nameaof  ceased  could  not  dispose,  and  which  is  liable  to  estate 
and  Home  ^^ty,  is  property  belonging  to  him  which  he  has  placed  in 
™*''"^^    the  joint  names  of  himself  and  some  other  person.    For 

instance,  A.  transfers  £500  stock  into  the  joint  names  of 

himself  and  his  wife,  and  dies  in  his  wife's  lifetime. 

Estate  duty  is  payable  notwithstanding,  on  his  death, 

on  the  value  of  the  stock. 

57  &  58  Vict.  c.  30,  8.  21  (6). 


son. 


DUTIES  OF  EXECUTORS.  199 

557.  The  value  in  respect  of  which  the  estate  duty  Value  on 
is  levied  is  in  nearly  every  case  the  principal  value  of  the  tate  duty 
pvopertj  in  which  an  interest  passes.    This  is  so  whether  "  i®^^®*^- 
the  interest  is  absolute  or  limited;  thus  the  deceased 
leaves  a  freehold  estate,  to  which  he  was  entitled  in  fee, 

and  was  also  entitled  to  a  life  interest  in  another  free- 
hold estate  and  in  certain  personal  property  ;  estate 
duty  is  payable  on  the  principal  value  of  the  real  and 
personal  estate,  in  which  he  had  only  a  life  interest,  in 
exactly  the  same  way  as  on  the  principal  value  of  the 
estate  of  which  he  was  the  owner  in  fee  simple. 

558.  When  the  deceased  enjoyed  the  income  of  pro- When  de 
perty,  that  property  is  taxable  according  to  its  principal  ^^yg  in"* 
value.    If  he  had  only  an  interest  in  part  of  the  income,  ^^"^^ 
the  principal  value  of  the  whole  property  is  apportioned 
according  to  the  income  it  is  actually  producing.    For 
example,  if  the  deceased  had  a  rent  charge  of  £200  issu- 
ing out  of  property,  the  principal  value  of  which  is 
£20,000,  producing  an  annual  income  of  £800,  the  princi- 
pal and  taxable  value  of  that  rent  charge  is  £5,000. 

559.  In  the  case  of  reversionary  interests  of  the  de-  Reversion- 
ceased,  if  the  duty  is  paid  at  once,  the  value  for  estate^ *"**'"■ 
duty  is  the  selling  value  of  that  interest  at  the  time  of 

the  death.  The  principal  value  of  any  property  is  taken 
to  be  its  market  value. 

57  &  68  Vict.  c.  30.  b.  7  (6). 

500.  The  principal  value  having  been  arrived  atDeduc- 
certain  deductions  are  allowed  in  calculating  the  duty,     lo^^? 

(1)  Reasonable  funeral  expenses. 

(2)  As  to  personal  property  abroad  which  is  taxable  Mode  of 
in  England  by  additional  expense  in  administering  it  ISTr'^^'f 
or  realizing  it  by  reason  of  the  property  being  abroad,  ^^^^^^o'^- 
up  to  five  per  cent,  may  be  allowed  and  duty  paid  in  a 
foreign  country  may  be  deducted  from  the  value  of  the 
property. 


AfiTKrega- 
tion. 
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(3)  Debts  and  incumbrances  whether  payable'ont  of 
the  general  personal  estate  or  charged  on  specific  pro- 
perty, are  allowed  with  this  exception,  that  if  incurred 
or  created  by  the  deceased,  they  must  have  been  for  full 
consideration  in  money  or  money's  worth,  wholly  for  the 
benefit  of  the  deceased,  and  taking  effect  out  of  his  in- 
terest. Thus,  if  the  deceased  on  his  daughter's  marriage 
has  covenanted  to  pay,  or  has  charged  his  property  with 
a  certain  sum  of  money,  that  sum,  if  owing  at  his  deaths 
cannot  be  deducted  as  a  debt  or  an  incumbrance. 

(4)  So,  too,  debts  owing  by  the  deceased  to  pergonsi 
resident  abroad,  unless  they  are  charged  on  propertv 
in  England,  or  are  to  be  paid  in  England,  must  be  de- 
ducted in  the  first  instance  from  the  deceased's  personal 
estate  abroad,  if  he  has  any. 

57  &  58  Tict.  c.  30.  s.  7. 

501  The  value  of  the  personal  estate  of  the  de- 
ceased, of  his  real  estate,  and  of  any  property  of  which  he 
was  not  able  to  dispose,  but  which  passes  on  his  deaths 
in  fact,  of  each  subject  of  property  is  taken  separately,  so 
that  the  duty  may  be  adjusted  according  to  the  nature 
of  the  subject  of  property  payable  by  different  persons, 
and  borne  in  different  ways.  But  for  the  purpose  of 
ascertaining  the  rate  at  which  estate  duty  is  payable  on 
each  subject  of  property,  the  principal  value  of  the  dif- 
ferent subjects  of  property  is  added  together.* 

57  &  58  Vict,  c.  30.  s.  4. 

When  502.  In  the  case  of  reversionary  interests  of  the  de- 

be  ^id*^  ceased,  duty  may  be  paid  at  the  option  of  the  person 
accountable,  either  with  the  duty  in  respect  of  the  rest  of 
the  estate,  or  when  the  interest  falls  into  possession.    If 

•  Thus  suppose  the  deceased  had  a  life  interest  on  10,000J,  a 
general,  power,  of  appointment  over  40,000/,  a  freehold  estate  for 
20,000/,  and  free  personalty  extending  to  5,0001;  the  rate  at  which 
estate  duty  will  be  payable  on  each  of  these  subjects 'of  property  is 
determined  by  their  aggregate  value  namely,  75,0001;  so  that  the 
general  rate  will  be  5j<  on  each  of  these  sums,  although  if  there  were 
no  such  aggregation  the  rate  of  duty  would  be  considerably  less. 

This  principle  is  called  aggregation  and  was  new  in  the  Finance 
Act  of  1S&4, 
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the  duty  is  not  paid  at  the  death,  the  value  of  the  rever- 
sionary interest  is  taken  for  aggregation  purposes,  i.e., 
for  determining  the  rate  of  duty  on  the  rest  of  the  estate 
at  its  then  present  value,then when  the  interest  falls  into  * 
possession  the  duty  is  paid  according  to  its  value  at  that 
date,  and  the  rate  is  determined  by  adding  the  value 
of  tho  rest  of  the  estate  as  ascertained. 

57  &  58  Vict.  c.  30,  s.  7  (6). 

50S.  It  is  only  property  in  respect  of  which  estate  What 
duty  is  leviable  that  is  aggregated;  so  that  any  property ^^^a^es 
free  from  duty  is  also  free  from  aggregation.  There  are 
some  exceptions  to  aggregation  which  need  not  be  repeat- 
ed here.  I  have  thought  it  well  to  mention  this  feature  of 
the  Imperial  succession  duty  as  our  system  is  one  ol 
calculation  of  the  aggregate  value,  not  varying  with  a 
particular  species  of  property. 

S04.  The  person  to  pay  the  duty  varies  according  towhopay» 
the  nature  of  the  property.  The  duty  in  respect  of  all  per-^*®  •^" 
sonal  property,  whether  situate  abroad  or  in  England, 
of  which  the  deceased  could  dispose,  must  be  paid  by 
his  legal  personal  representative,  who  may  also  pay  the 
duty  on  any  property  which  by  the  will  is  under  his 
control,  or  which  the  persons  accountable  for  duty  ask 
him  to  pay. 

ru  &  58  Viot.  c.  30,  »..  0  (2). 

565.  As  to  the  duty  on  the  personal  estate  which  he  Duty  on 
must  pay,  and  for  which  he  is  accountable,  the  duty  is^^^ho^r 
payable  as  in  probate  duty,  out  of  the  residuary  personal  P*y»bie. 
estate.  Where  the  personal  estate  is  locallysituateabroad, 
and  therefore  does  not  pass  to  the  legal  personal  represen- 
tative as  such,  the  duty  is  recoverable  from  the  trustees 
or  other  persons  into  whofe  hands  it  comes.    As  to  per- 
sonal estate  of  which  the  deceased  could  dispose  by  virtue 
of  a  general  power,  if  he  exercised  the  power  and  ap- 
pointed an  executor,-  so  that  the  executor  would  be  en- 
titled to  receive  the  fund,  the  duty  would  be  paid  out 
of  the  residuary  personal  estate.     If  the  deceased  did 
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not  exercise  the  power,  and  the  property  passed  to  some 
other  person,  although  the  executor  would  have  to  pay 
the  duty  out  of  the  residuary  x>ersonal  estate,  he  tjould 
recover  it  from  the  trustees  or  owners  of  the  property  so 
passing. 

57  &  58  Vict.  c.  30,  ss.  8  (3).  9  (5). 

From  500.  With  regard  to  property  which  is  under   the 

funds  exe-  control  of  the  executor  by  virtue  of  the  will,  he  may  pay 
pay*di^yf  the  duty  at  once  out  of  the  residuary  personal  estate,  and 
the  same  as  to  other  property  not  under  his  control,  but 
the  duty  on  which  the  persons  accountable  ask  him  to 
pay;  in  both  cases,  however,  the  duty  so  paid  is  recover- 
able again-st  the  property  itself,  the  payment  out  of  the 
residue  being  only  by  way  of  couvenience.  In  cases  in 
which  the  legal  personal  representative  is  not  account- 
able for  the  duty,  the  property  itself  bears  its  own  duty, 
and  the  only  burden  which  the  taxation  of  property  of 
which  the  deceased  could  not  dispose,  imposes  on  his 
own  free  property  is  that  there  may  be  an  increase  of  the 
rate  of  duty  on  the  latter  property  owing  to  the  principal 
of  aggregation.  The  manner  in  which  the  duty  is  raised 
is  either  by  sale  or  mortgage,  or  a  terminable  charge  on 
the  property,  and  the  person  to  so  raise  it  is  the  account- 
able person  whether  he  has  an  interest  in  the  property 
or  not. 

57  &  58  Vict.  c.  30,  s.  9  (5). 

50T.  The  duty  is  collected  by  stamps  and  Commis- 
sioners of  Inland  Revenue  are  appointed  to  manage  the 
duty. 


Liability  508.  The  liability  for  the  duty  attaches  to  the  legal 

wh»t"prop^  Personal  representative  as  to  all  personal  property  of 
tacLed  which  the  deceased  was  competent  to  dispose ; 
as  to  all  other  property,  to  the  person  account- 
able. A  bona  fide  purchaser  for  valuable  consider- 
ation without  notice  is  in  no  case  liable  to  or  ac- 
countable for  estate  duty.  In  addition  to  this  personal 
liability,  where  property  does  not  pass  to  the  executor, 
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a  rateable  part  of  the  estate  duty  is  charged  on  the  property 
in  respect  to  which  it  is  payable.  The  duty  remains  charged 
until  a  certificate  of  the  discharge  has  been  obtained,  or  in 
the  case  of  purchasers  for  value  or  mortgagees  six  years  have 
elapsed  from  the  date  of  notice,  or  two  years  from  the  time 
for  the  payment  of  the  last  instalment  of  the  duty,  or  in  the 
absence  of  notice,  twelve  years  from  the  event  which  gave 
rise  to  a  claim. 

57  &  58  Vict.  c.  30,  s.  8. 

S60.  Settlement  estate  duty  is  an  extra  duty  of  1  per  Settle- 
cent,  imposed  on  settled  property,  that  is,  property  for  the  tate  duty, 
time  being  limited  to  or  in  trust  for  any  persons  by  way  of 
succession. 

570.  The  area  of  taxation  is  the  actual  or  net  amount  ^rea  of 
of  the  settled  property,  and  the  duty  is  paid  i'n  the  same  man- 
ner and  at  the  same  time  as  the  rest  of  the  estate  duty. 

57  &  58  Vict.  c.  30,  s.  22. 
K71 .  The  above  sketch  of  the  English  Act,  upon  which  Scheme  of 

..-IT.,,  .,  ,  ,,      Ontario 

our  system  is  founded,  will  now  enable  us  to  understand  the  Act,  R.  s. 
scope  of  our  Act.     This  Act  is  printed  in  an  appendix  at  the  ^*'  ^'  ^^* 
end  of  this  book  in  full  as  amended  in  1899,  1901  and  1902, 
but  some  parts  of  it  must  be  repeated  here.     The  following 
sections,  as  amended  1899  c.  9,  1891  c.  8,  and  1892  c.  12, 
i^tate  what  property  in  Ontario  is  subject  to  succession  duty. 

4.  (1)  Save  as  aforesaid,  the  following  property*  shall  be  sub-  Property 

ject  to  a  succession  duty  as  hereinafter  provided,  to  be  paid   for  "*"*®  ^ 

•■  '  r  succession 

the  use  of  the  Province  over  and  above  the  fees  payable  under  The  duty.  Rev. 
Surrogate  Courts  Act.  Stat.  c.  69. 

(a)  All  property  situate  within  this  Province,  and  any  interest  Property 
therein  oi*  income  therefrom,  whether  the  deceased  person  owning  situated  in 
or  entitled  thereto  was  domiciled  in  Ontario  at  the  time  of  his  death    '^^*'*^' 
or    was  domiciled   elsewhere,   and   all   movable   or  personal   property 
locally  situate  out  of  this  Province  and  any  interest  therein  where 

•The  word  "  property  *'  in  this  Act  includes  real  and  personal  Property, 
property  of  every  description,  and  every  estate  or  interest  therein  nieanmgof 
capable  of  being  devised  or  bequeathed  by  will  or  of  passing  on  the 
death  of  the  owner  to  his  heirs  or  personal  representatives.     Sec. 
2  of  Act.     The  exceptions  are  stated  below,  paragraph  572. 
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the  owner  was  domiciled  in  this  Province  at  the  time  of  his  deaths 
whether  such  property  passes  by  will  or  intestacy.  (As  amended  by 
1901,  c.  8,  8.  6  (1),  and  1902,  c.  12,  s.  6  (2). 

Property  (6)    All  property  situate  as  aforesaid  or  any  interest  therein  or 

yoluntar-     income    therefrom,    which   shall   be   voluntarily    transferred   by    deed, 

ferredin     grant,  bargain,  sale  or  gift,  made  in  contemplation  of  the  death  of 

contem-       the  grantor^  bargaincu^,  vendor  or  donor,  or  made  or  intended  to  take 

death.         effect,  in  possession  or  enjoyment  after  such  death,  to  any  person  in 

trust  or  otherwise,  or  by  reason  whereof  any  person  shall  become 

beneficially  entitled  in  possession  or  expectancy  to  any  property,  or 

the  income  thereof. 

Ifona-  (c)  Any  property  taken  as  a  donatio  mortis  causa  made  by  any 

tianes  mor-  person  dying  on  or  after  the  7th  day  of  April,  1896,  or  taken  onder 
voluntary    a  disposition  made  by  any  person  so  dying,  purporting  to  operate 
disposi-        as  an  immediate  gift  inter  vivos,  whether  by  way  of  transfer,  deli- 
within  six  ^^'*y»  declaration  of  trust,  or  otherwise,  which  shall  not  have  been 
months  be  •  bona    fide    made    twelve    months    before    the    death    of    the    de- 
fore  death,  (jeased,  including  property  taken  under  any  gift,  whenever  made,  of 
which  property  bona  fide  possession  and  enjoyment  shall  not  have 
been  assumed  by  the  donee  immediately  upon  the  gift,  and  thence- 
forward retained  to  the  entire  exclusion  of  the  donor,  or  of  any 
benefit  to  him  by  contract  or  otherwise. 

Property  (d)  Any  property  which  a  person  dying  on  or  after  the  7th  day 

transfer-  ^f  April,  1896,  having  been  absolutely  entitled  thereto,  has  caused,. 
^Ito  or  may  cause  to  be  transferred  to,  or  rested  in  himself,  and  an, 
hiinself  other  person  jointly,  whether  by  disposition  or  otherwise,  so  that 
wiUi  ^me  *^®  beneficial  interest  therein,  or  in  some  part  thereof,  passes  or 
other  per-  accrues  by  survivorship  on  his  death  to  such  other  person,  includ- 
■®'**  ing  also  any  purchase  or  investment  effected  by  the   person   who 

was  absolutely  entitled  to  the  property  either  by  himself  alone  or  In 
concert,  or  by  arrangement  with  any  other  person. 

Pro^ierty  (e)  Any  property  passing  under  any  past  or  future  settlement, 

P*^***^  including  any  trust,  whether  expressed  in  writing  or  otherwise,  and 
settlement  1^  contained  in  a  deed  or  other  instrument  effecting  the  settlement, 
whether  such  deed  or  other  instrument  was  made  for  valuable  con- 
sideration or  not  as  between  the  settlor,  and  any  other  person,  made 
by  any  person  dying  on  or  after  the  7th  day  of  April,  1896,  by  deed 
or  other  instrument  not  taking  effect  as  a  will,  whereby  an  interest 
in  such  property  or  the  proceeds  of  sale  thereof  for  life,  or  any 
other  period,  determinable  by  reference  to  death,  is  reserved  either 
expressly  or  by  implication  to  the  settlor,  or  whereby  the  settlor 
may  have  reserved  to  himself  the  right  by  the  exercise  of  any 
power  to  restore  to  himself  or  to  reclaim  the  absolute  Interest  in 
such  property  or  the  proceeds  of  sale  thereof,  or  to  otherwise  re- 
settle the  same  or  any  part  thereof. 
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if)  Any  annuity  or  other  interest  purchased  or  provided'  by  any  Annuities, 
person  dying  on  or  after  the  7th  day  of  April,  1896,  either  by  him-  ®*^ 
self  alone  or  in  concert  or  by  arrangement  with  any  other  person, 
to  the  extent  of  the  beneficial  interest  accruing  or  arising  by  sur- 
vivorship or  otherwise  on  the  death  of  the  deceased. 

(//)  Any  property  of  which  a  person  dying  after  the  coming  into  Property 

force  of  this  section  was  at  the  time  of  his  death  competent  to  dis-  5i^!!l?5 

pose;  and  a  person  shall  be  deemed  competent  to  dispose  of  property  was  com- 

if  he  has  such  an  estate  or  interest  therein,  or  such  general  or  lim-  petent  to 

diflDOse 
ited  power,  as  would,  if  he  were  sui  juris,  enable  him  to  dispose  of  liableto 

the  property  as  he  thinks  fit,  or  to  dispose  of  the  same  for  the  benefit  duty.  Imp. 
of  his  children,  or  some  of  them,  whether  the  power  is  exercisable  yj^J  ^' 'gj 
by  instrument  inter  vivos  or  by  will,  or  both,  including  the  power  s.  2  (a),  22 
exercisable  by  a  tenant  in  tail,  whether  in  possession  or  not,  but  ^^^' 
exclusive  of  any  power  exercisable  in  a  fiduciary  capacity  under  a 
disposition  not  made  by  himself  or  as  mortgagee.     A  disposition  tak- 
ing   effect   out   of   the   interest   of   the    person    so    dying   shall    be 
deemed  to  have  been  made  by  him,  whether  the  concurrence  of  auy 
other  person  was  or  was  not  required.     Money  which  a  person  has 
a  general  power  to  charge  on  property  shall  be  deemed  to  be  prop- 
erty of  which  he  has  the  power  to  dispose. 

(h)  Any  estate  in  dower  or  by  the  curtesy  in  any  land  of  the  Estates  in 
persons  so  dying  to  which  the  wife  or  husband  of  the  deceased  be-  l^^*"^|.^' 
comes  entitled  on  the  decease  of  such  person.  Imp.  Act,* 

iff)  and  {h)  added  to  H.  8.,  by  1899,  c,  9,  8,  11.  57-68  Vict 

0.  30,  8.  22 

(2)  The  descriptions  of  properties  in  clauses  (c),  (d),  (e),  (f),  is)  (3). 

-shall  not  be  construed  to  restrict  the  generality  of  the  descriptions  Particular 

■contained  in  clauses  (a)   and   (6).  ti^noF 

As  amended  by  1901,  c.  8,  «.  6  (5).  property 

liable  not 
(8)  Provided  also  that  any  portion  of  the  estate  of  any  deceased  to  affect 

person,  whether  at  the  time  of  his  death  such  person  was  domiciled  ^ords. 
in  the  Province  of  Ontario  or  was  domiciled  elsewhere,  which  is  Proviso  as 
brought  into  the  Province  by  the  executors  or  administrators  oi  the  toproper- 
eBtate  to  be  administered  or  distributed  in  this  Province,  shftll  be  jn^Q^J^ 
liable  to    the    duty  hereinbefore    imposed,  but  if    any  succession    or  province 
legacy  duty  or  tax  has  been  paid  upon  such  property  elsewhere  ?o'  adrain- 
than  in  Ontario,  and  such  duty  or  tax  is  equal  to  or  greater  than 
the  duty  payable  on     property  in  this  Province,  no  duty  shall  be 
payable    thereon    in    this    Province;    and  if  the   duty   or  tax   so 
paid  elsewhere  is  less  than  the  duty  payable  on  property  in  this 
Province,  then  the  property  upon  which  such  duty  or  tax  has  been 
paid  elsewhere  shall  be  subject  to  the  payment  of  such  portion  only 
of  the  succession  duty  provided  for  in  the  preceding  sub-sections  of 
this  section  as  will  equal  the  difference  between  the  duties  payable 
under  this  Act  with  respect  to  property  in  the  Province  of  Ontario 
and  the  duty  or  tax  so  paid  elsewhere. 
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When  Act  572.  The  exceptions  to  the  Act  are  contained  in  sec- 
appiy.       tion  3  of  the  Act  as  amended.     They  are  : 

(1)  Any  estate  the  value  of  which,  after  payment  of  the  allow- 
ances authorized  by  this  Act,  does  not  exceed  $10,000. 

(2)  Property  given,  devised  or  bequeathed  for  religious,  chari- 
table or  educational  purposes. 

(3)  Property  passing  under  a  will,  intestacy  or  otherwise,  to  or 
for  the  use  of  the  father,  mother,  husband,  wife,  child,  grandchild,, 
daughter-in-law  or  son-in-law  of  the  deceased,  where  the  aggregate 
value  of  the  property  of  the  deceased  does  not  exceed  $100,000  in 
value.     Ont.  Stats.  1892,  c.  6,  s.  3,  1901,  c.  8,  s.  4. 

Sectiona  of  57S.  A  Comparison  of  the  above  sections  with  the  sec- 
Impenal  ^j^^^g  ^£  ^^^  Imperial  Act  above  quoted,  paragraphs  548,  550, 
aiopted  by  ^ju  g^ow  that  they  are  the  same.     The  duties  pavable  are 

Ontario  '^  t  •  .  *    i       * 

Act.  set  out  in  sub-sections  3,  4,  5,  6  and  7  of  section  4  of  the  Act, 

which  see  as  amended  in  appendix. 

Property  It  must  be  bome  in  mind  that  hereafter  in  determining 

outside  of  ^^^  ^"^  purposes  of  sub-sections  3  to  6  of  section  4,  the  aggre- 
must'bi     gate  value  of  the  property  of  any  person  dying  after  1st  April, 
included.    1899,  the  value  of  his  property  situate  outside  of  this  Pro- 
vince must  be  included,  as  well  as  the  value  of  the  property 

situate  within  this  Province. 

Ont.  Stats.  1899,  c.  9,  s.  12. 


"  Aggre- 


574.  By  section  2  of  chapter  8,  Ontario  Statutes,  1901, 


f »^  •  K?^"  "  ^^8^^^^^  value  "  means  the  value  of  the  property  before 

value.        any  debts  or  other  allowances  or  exemptions  are  deducted. 

'*  Dutiable  value  ^^  means  the  value  after  the  debts  or  other 

allowances  or  exemptions  authorized  by  the  Act  are  deducted. 

See  these  sections  in  full  as  amended  in  appendix. 

When  575.   As  to  future  estates  : 

duty  pay- 
able on  Where  the  dutiable  property  (real  or  personal) 

tates  or  in-  includes  any  future  or  contingent  estate,  income  or  interest, 
terests.       ^^^   ^^^^  ^^   ^^^^^   estate,  income   or   interest  may  be  pai3 

within  the  time  limited  by  sub-section  1  of  section  12,  (see 
paragraph  582,  post)  and,  where  so  paid,  the  duty  shall  be 
on  the  value  of  such  estate,  income  or  interest  computed 
under  section  8  (see  paragraph  579  post,  ad  finem),  as  at 
the  death  of  the  deceased.      By  consent  of  the  Provincial 
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Treasurer  in  writing,  duty  may  be  paid  after  the  time  so 
limited  and  before  such  estate,  income  or  interest  comes  into 
possession ;  but  in  event  of  such  consent,  the  duty  shall  then 
be  on  a  value  not  less  in  any  event  than  the  value  of  such 
estate,  income  or  interest  computeH  under  section  8  as  at  the 
date  when  the  duty  is  paid ;  and  no  deduction  shall  be  made 
for  duty  paid  or  payable  on  any  prior  estate,  income  or  in- 
terest. The  duty  on  any  future  contingent  estate,  income 
or  interest,  if  not  sooner  paid  (as  in  this  sub-section  pro- 
vided) shall  be  payable  forthwith  when  such  estate,  income 
or  interest  comes  into  possession,  in  which  case  the  duty  shall 
be  on  the  value  computed  under  section  8  as  at  the  date  of 
such  coming  into  possession ;  and  no  deduction  shall  be  made 
for  duty  paid  or  payable  on  any  prior  estate,  income  or  in- 
terest. 

Ont.  Stat.  1901,  c.  8,  s.  8. 

^76.   Where  the  duty   on   any   future  or   contingent  J^^ty  pa»<* 
estate,  income  or  interest  has  been  paid  by  the  executor,  ad-  estate 
ministrator  or  trustee  before  such  estate,  income  or  interest  ^^^^ion? 
comes  into  possession,  the  duty  so  paid  shall  be  charged  on 
such  future  or  contingent  estate,  income  or  interest,  and 
shall  be  paid  with  interest  at  the  rate  mentioned  in  section  8, 
to  the  executor,  administrator  or  trustee,  as  the  case  may  be, 
by  the  person  who  is  to  become  entitled  to  such  future  or 
contingent  estate,  income  or  interest;   and  if  not  sooner  re- 
paid shall  then  be  repaid  at  the  time  when  such  estate,  in- 
come or  interest  comes  into  possession. 
Ihid. 

57*7.   Where,  in  respect  of  any  future  or  contingent  Where  no 
estate  or  interest,  there  is  no  person  beneficially  entitled  to  ^tfSed^ 
the  present  income  or  enjoyment,  or  where  there  is  some  part  ^'^^j. 
thereof  to  which  there  is  no  person  so  entitled,  the  duty  on  enjoyment 
such  future   or   contingent   estate   or   interest,  or  one  part  or  contin- 
thereof,  as  the  case  may  be,  shall  be  payable  as  in  sections  fg{^*te. 
11  and  12  provided. 
Ihid. 

5*78.   The  duty  payable  in  respect  of  a  future  estate  or  Commut- 
interest  may  be  commuted  for  a  present  payment,  a  present  *" 
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on  future    value  being  set  upon  such  duty,  regard  being  had  to  the  con- 
interests,    tingencies  affecting  the  liability  to  and  rate  and  amount  of 
the  duty  and  interest. 

R.  S.  O.  1897,  c.  24,  s.  11  (3),  1901,  c.  8,  s.  8  (4). 

Executors  579.  On  an  application  for  letters  probate  or  admin- 

ventory  istration,  where  the  estate  is  subject  to  the  Act,  the  applicant 
for  pay-  must  file  under  oath  an  itemized  inventory  of  all  the  pro- 
duty!*^^  perty  of  the  deceased  person  and  its  market  value,  and  a 
statement  showing  the  several  persons  to  whom  the  property 
will  pass  under  the  will  or  intestacy,  and  degree  of  relation- 
ship in  which  they  stand  to  the  deceased.  The  applicant 
must  also  deliver  to  the  Surrogate  Eegistrar  a  bond  in  a  penal 
sum  equal  to  10  per  cent,  of  the  sworn  value  of  the  property 
liable  to  succession  duty  executed  by  himself  and  two  sureties, 

B.  S.  O.  1897,  c.  24,  s.  5. 

A.DDrftl86*  _ 

ment,  val-  5ftO.  In  all  such  cases  if  the  Treasurer  of  the  Pro- 
pro^rty  vince  is  not  satisfied  as  to  the  value  sworn  to  or  with  the  cor- 
andmode  rectness  of  the  inventory,  the  Surrogate  Registrar  shall,  at 
aing.  the  instance  of  the  Provincial  Treasurer,  direct  the  sheriff 

of  the  county  to  make  a  valuation  of  the  appraised  property 
as  stated  in  the  inventory  or  omitted  from  it.  The  sheriff 
must  then  give  written  notice  to  the  persons  interested  of  the 
time  and  place  that  the  appraisement  will  be  made.  The 
appraisement  must  then  be  made  of  the  property  at  its  fair 
market  value  and  a  report  must  be  made  by  the  sheriff  in 
writing  to  the  Surrogate  Registrar,  and  the  report  must  be 
filed  in  his  office.  Where  the  parties  do  not  agree  on  the 
valuation,  the  Surrogate  Registrar  must  assess  and  fix  the 
cash  value  at  the  date  of  the  death  of  the  deceased  of  all 
estates,  interests,  annuities  and  life  estates  or  terms  of  years 
growing  out  of  such  estate,  and  the  duty  to  which  they  are 
liable.  The  value  of  future  or  contingent  or  limited  estates, 
incomes  or  interests  in  respect  of  which  the  duty  is  payable 
is  determined  by  the  rule,  method  and  standards  of  mortality 
and  of  value  which  are  employed  by  the  Provincial  Inspec- 
tor of  Insurance  in  ascertaining  the  value  of  policies  of  life 
insurance  and  life  annuities  for  the  determination  of  the 
liabilities  of  life  insurance  companies,  except  that  the  rate 
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of  interest  to  be  taken  for  all  purposes  of  computation  under 
this  section  is  four  per  cent,  per  annum. 

591.  When  this  appraisement  is  made  the  Surrogate 
Registrar  must  notify  the  result  to  the  parties  interested  hav- 
ing for  the  purpose  of  the  Act  the  power  to  appoint  a  guar- 
dian for  infants  who  have  no  guardian. 

B.  S.  O.  1897,  c.  24,  ss.  5-8,  as  ameaded  by  Ont.  Stats. 
1809,  c.  9,  8.  14;  1901,  c.  8,  s.  7  (1),  (2). 

S93.  Any  person  dissatisfied  with  the  appraisement  or  Appeal 
assessment  has  the  right  of  appeal  within  thirty  days  to  the  appraiae- 
Surrogate  Judge  of  the  county.     The  Judge  has  jurisdic- ™®'**^  °' 
tion  to  determine  all  questions  of  valuation  and  of  the  liabil-  in«'nt. 
ity  of  the  appraised  estate  or  any  part  thereof  for  such  duty 
and  his  decision  is  final  unless  the  property  in  respect  of 
which  such  appeal  is  made  shall  exceed  in  value  $10,000.    In 
this  last  case,  a  further  appeal  lies  to  the  High  Court,  and 
from  the  High  Court  to  the  Court  of  Appeal,  whose  decision 
is  final. 

R.  S.  O.  1897,  c.  24,  s.  9. 

5^8.  The  duties  imposed  by  the  Act  are  due  and  pay-  Duties  to 
able  at  the  death  of  the  deceased  or  within  eighteen  months  ^.?*^^-^ 
afterwards.    If  they  are  paid  within  eighteen  months  no  in-  ±£^ 
terest  is  charged,  but  if  not  paid  interest  at  the  rate  of  six  of  owner, 
per  cent,  per  annum  is  charged,  and  the  duties  with  the  in- 
terest are  a  lien  upon  the  property  in  respect  to  which  they 
are  payable.     Duties  on  annuities  are  payable  in  four  equal 
payments,  which  period  may  be  extended  by  the  Lieutenant- 
Governor. 

R.  S.  O.  1897,  c.  24,  8.  12;  1901,  c.  8,  s.  9  (1),  (2). 


Sections  8,  9,  and  10  of  chapter  9  of  the  Ontario  Deciara- 
Statutes  of  1899  provide  that  if  any  property  which  has  pre-  y^^yl  ^^  f 
vious  to  the  death  of  a  person  whose  estate  is  subject  to  duty  property 
been  conveyed  or  transferred,  the  duty  may  be  declared  to  before 
be  a  lien  on  the  property,  and  a  purchaser  of  the  property,  ^*^*^*** 
even  for  valuable  consideration,  may  be  ordered  to  pay  the 
duty.    The  lien  may  be  preserved  by  registration  of  a  caution 
by  the  Provincial  Treasurer,  but  the  rights  of  the  Crown  are 
secured  independently  of  any  caution. 
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585.  Section  13  of  the  same  Act  also  provides  as  fol- 
lows: 

13.  No  foreign  executor  or  administrator  shall  assign  or  trans- 
fer any  stocks  or  shares  in  this  Province  standing  in  the  name  of 
a  deceased  person,  or  in  trust  for  him,  which  are  liable  to  pay  sac- 
cession  duty  until  such  duty  is  paid  to  the  Treasurer  of  the  ProTimre, 
or  security  given  as  required  by  section  5  of  the  said  Act,  and  any 
corporation  allowing  a  transfer  of  any  stocks  or  shares  contrary  to 
this  section  shall  be  liable  to  pay  the  duty  payable  in  r*'«p«n 
thereof. 

^""^^'aI,  *^*-   Sections  8,  9,  10  and  13  of  the  Act  of  1899  are 

intended  ^     ^ 

to  protect  intended  to  protect  the  rights  of  the  Crown.  They  are  cer- 
tainly stringent,  and  it  remains  to  be  seen  whether  the  clos- 
ing words  of  section  10  may  not  cause  injustice  in  the  case 
of  an  innocent  purchaser  for  value, 

Admmis  5M7.  An  executor  or  administrator  must  deduct  the 

trators, 

«tc.,  to  de-  duty  or  collect  it  upon  the  appraised  valuation  from  the  per- 
beforede^  SOU  entitled  to  the  property,  and  he  must  not  deliver  any 
property     Property  subject  to  duty  until  he  has  collected  it. 

"  R.   S.  O.  1897,  c.  24,  s.  14. 

Refunding  58ft.  Where  any  debts  are  proved  against  the  estate  ot 
subsequent  a  deceased  person  after  the  payment  of  legacies  or  distribu- 
deote.^'^^  °^  tion  of  property  from  which  the  duty  has  been  deducted,  or 
upon  which  it  has  been  paid,  and  a  refund  is  made  by  the 
legatee,  devisee,  heir  or  next  of  kin,  a  proportion  of  the  duty 
paid  must  be  re-paid  to  him  by  the  executor  or  by  the  Pro- 
vincial Treasurer. 

R.  S.  O.  1897,  c.  24,  s.  17. 


Power  to 
sell  for 
I)ayment 
of  duty. 


580.  Executors  or  administrators  have  power  to  sell  so 
much  of  the  property  of  the  deceased  as  will  enable  them 
to  pay  the  duty  in  the  same  manner  as  they  have  by  law  for 
the  payment  of  debts. 

R.  S.  O.  1897,  c.  24,  s.  15. 

tim^**^"^  •  500.  The  Surrogate  Judge  mav  extend  the  time  for 

be  granted,  pavmcnt  of  the  duty  where  it  appears  that  pavment  within 

the  time  prescribed  by  the  Act  is  impossible  owing  to  some 

cause  over  which  the  person  has  no  control. 
R.  S.  O.  1897,  c.  24,  s.  11  (5). 
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591.  By  the  before    mentioned   chapter  9  of    the  Duties  »re 

^  .       *     ,         -   -^^^  .   .  \      •        ^.  debts  due 

Ontm-io  Acts  of  1899,  provisions  are  made  for  the  re- co  Crown, 
covery  of  succession  duties  as  debts  due  to  the  Crown. 
The  Act  is  printed  in  the  appendix,  and  further  reference 
here  to  these  provisions- is  unnecessary. 

8.  PAYMENT  OF   DEBTS. 

ti9fS.  Before  any  debt  or  duty  whatsoever   funeral  Order  of 
expenses,  with  the  proper  limitation  as  to  amount,  are  to  of  debt 
be  allowed  out  of  the  estate  of  the  deceased. 

The  next  thing  to  justify  and  occasion  expense  is  the 
proving  of  the  will  or  taking  out  of  administration. 

SOS.  The  third  occasion  of  disbursement  by  the 
executor  or  administrator  is  the  payment  of  debts,  and 
in  such  payment  he  must  be  careful  to  observe  the  rules 
of  priority,  for  if  he  pay  those  of  a  lower  degree  first  he 
mast  on  a  deficiency  of  assets  answer  those  of  a  higher 
out  of  his  own  estate. 

2  Black.  Comm.  511. 

594.  In  Ontario  as  appears  from  the  following  sec- 
tion of  R.  S.  0. 1897,  c.  129,  The  Trustee  Act,  all  debts  are 
payable  pari  passu. 

34.  On  the  administration  of  the  estate  of  a  deceased  person,  in  j^  ^g^g^  ^f 
case  of  a  deficiency  of  assets,  debts  due  to  the  Crown  and  to  the  deficiency 
executor  or  administrator  of  the  deceased  person,  and  debts  to  others,  Sg^teto 
including  therein  respectively  debts  by  judi^ment  or  order  and  other  rank  part 
debts  of  record,  debts  by  specialty,  simple  contract  debts,  and  suohl''''*"* 
claims  for  damages  as  by  statute  are  payable  In  like  order  of  ad- 
ministration as  simple  contract  debts,  shall  be  paid  pari  passu,  and 
without  any  preference  or  priority  of  debts  of  one  rank  or  nature 
over  those  of  another;    but  nothing  herein  contained  shall  prejudice  ^^^^  ^ 
any  lien  existing  during  the  lifetime  of  the  debtor  on  any  of  his^^^^ 
real  or  personal  estate.    R.  S.  O.  1897,  c.  129,  s.  34  (s.  32,  R.  S.  O.  ^*®"** 
1887,  c.  110). 

Administration  pari  passu. 

Chamberlain  v.  Clarke  1  O.  B.  185.    (See  paragraph  614). 

In  the  administration  of  the  Ontario  estate  of  a  deceased  domi- 
ciled abroad,  foreign  creditors  are  entitled  to  dividends  pari  passu 
with  Ontario  creditors. 

Re  Kloebe,  28  Ch.  D.  175,  followed.    Milne  v.  Moore,  24  O.  R.  456. 
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Executor 

paying 

statute 

barred 

debt. 


595.  A  discretion  is  allowed  executors  and  admin- 
istrators as  to  settling  debts  due  the  estate. 

33.  (1)  It  shall  be  lawful  for  any  executors  to  pay  any  debts 
or  claims  upon  any  eyidence  that  they  may  think  sufficient,  and  to 
accept  any  composition  or  any  security,  real  or  personal,  for  any 
debts  due  to  the  deceased,  and  to  allow  any  time  for  payment  of 
any  such  debts  as  they  may  think  fit,  and  also  to  compromise,  com- 
pound or  submit  to  arbitration  all  debts,  accounts,  claims  and  things 
whatsoever  relating  to  the  estate  of  the  deceased,  and  for  any  of 
the  purposes  aforesaid  to  enter  into,  give  and  execute  such  agree- 
ments, instruments  of  composition,  releases  and  other  things  as 
they  may  think  expedient,  without  being  responsible  for  any  loss 
occasioned  thereby. 

(2)  None  of  the  powers  in  this  section  conferred  shall  take  effect 
or  be  exercisable  by  virtue  of  this  Act  by  any  trustees  or  executors 
if  it  is  expressly  declared  in  the  deed,  will,  or  other  instrument  creat- 
ing such  trustees  or  executors,  that  such  trustees  or  executors  shall 
not  have  such  power. 

(3)  This  section  shall  apply  and  extend  to  both  present  and 
future  trustees  and  executors.  R.  S.  O.  1897,  c.  129,  s.  33  (s.  31, 
R.  S.  O.  1887,  c.  110). 

596.  Though  as  a  general  rule  an  executor  may  pay 
a  statute-barred  debt,  he  may  not  pay  such  a  debt  when 
it  has  been  judicially  declared  to  be  statute-barred. 
Whether  an  executor  may  pay  a  statute-barred  debt 
against  the  declared  wish  of  his  co-executor,  qusere. 

59T.  An  executor  against  the  wish  of  his  co- 
executor  paid  a  debt  which  had  been  declared  on  an  ad- 
ministration summons,  to  be  statute-barred: — Held,  that 
both  he  and  the  payee  who  had  received  the  money 
through  the  wrongful  act  of  her  agent,  and  that  agent 
who  had  notice  of  all  the  facts,  were  liable  to  refund. 

MidoUy  v.  Uidgley  (1893)  3  Ch.  282. 

Payment  by  administrator  under  advice. 
Mayhexo  v.  Stone,  26  S.  C.  R.  58. 

Payment  over  to  wrong  person. 

Huggina  v.  Law,  11  O.  R.  565. 

Paying  a  claim  w^hich  should  have  been  doubtful. 
Re  WiUiama,  27  O.  R.  405. 

Deficiency  of  assets,  over-payment  of  one  creditor. 
Chamberlain  v.  Clark,  9  A.  R.  273. 
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S9S.    The  mere  circumstance  of  want  of  notice  of  Executor 
a  debt  or  claim   against   the   estate   of   the   deceased,  to  satisfy 
will  not  excuse  an  executor  or  administrator  from  the^^^^^"^ 
payment  or  satisfatition  of  it  if  the  assets  were  originally 
sufficient  for  the  purpose,  notwithstanding  that  in  ignor- 
ance of  the  existence  of  the  debt  or  claim  he  has  bona 
fide  handed  over  the  assets  to  legatees  or  parties  entitled 
in  distribution ;  but  lapse  of  time  may  operate  as  a  waiver 
of  the  right  of  a  creditor  or  claimant  by  way  of  laches 
on  his  part  so  as  to  preclude  him  from  the  claiming  of 
the  insuflQciency  of  the  assets.    And  now  by  the  Ontario 
Statute  (R.  S.  0. 1897,  c.  129,  The  Trustee  Act). 

38.  **  Where  a  trustee  or  assignee,  acting  under  the  trusts  of  Distnbu- 
a    deed  or  assignment  for  the  benefit  of  creditors  generally,  or  u  *ion  of 
particular  class  or  classes  of  creditors,  where  the  creditors  are  not  er  trust 
designated  by  name  therein,  or  an  executor  or  an  administrator  has  ^®®^®  ^^^ 

given  such  or  the  like  notices  as  in  the  opinion  of  the  Court  in  which  creditors 
such  trustee,  assignee,  executor  or  administrator  is  sought  to  be  or  of  the 
charged,  would  have  been  given  by  the  High  Court  In  an  action  for  J^^Jt?^  * 
the  execution  of  the  trusts  of  such  deed  or  assignment,  or  an  ad-  after  no- 
ministration  suit,  as  the  case  may  be,  for  creditors  and  others  to  Jjc«  fiTJven 
send  in  to  such  trustee,  assignee,  executor  or  administrator,  their  assignee 
claims  against  the  person  for  the  benefit  of  the  creditors  of  whom  executor 
such  deed  or  assignment  Is  made,  or  the  estate  of  the  testator  or  |g*trator" 
intestate,  as  the  case  may  be,  the  trustee,  assignee,  executor  or  ad- 
ministrator shall,  at  the  expiration  of  the  time  named  in  the  said 
notices,  or  the  last  of  the  said  notices,  for  sending  in  such  claims,  be 
at  liberty  to  distribute  the  proceeds  of  the  trust  estate  or  the  assets 
of  the  testator,  or  intestate,  as  the  case  may  be,  or  any  part  thereof, 
amongst  the  parties  entitled  thereto,  having  regard  to  the  claims  of 
which    the    trustee,  assignee,  executor  or  administrator,  has    then 
notice,  and  shall  not  be  liable  for  the  proceeds  of  the  trust  estate  or 
assets,  as  the  case  may  be,  or  any  part  thereof  so  distributed  to  any 
person  of   whose    claim    the  trustee,  assignee,  executor  or  adminis- 
trator, had  not  notice  at  the  time  of  the  distribution  thereof,  or  a 
part  thereof,  as  the  case  may  be;  but  nothing  in  this  Act  contained 
shall  prejudice  the  right  of  any  creditor  or  claimant  to  follow  the 
proceeds  of  the  trust  estate  or  assets,  as  the  case  may  be,  or  any  part 

thereof  into  the  hands  of  the  person  or  perons  who  niny  have 
receiTed  the  same  respectively.  R.  S.  O.  1897,  c.  129,  s.  38  (s.  3G, 
R.  S.  O.  1887,  c.  110). 

500.  A  notice  by  an  executor  or  trustee  under  soc-Requsite 
tion  38  R.  S.  O.  1897,  c.  129,  besides  calling  for  claims ^'''"'''^'*' 


214  EXECUTORS  AND  ADMINISTBATOHS. 

against  the  estate,  should  state  that  the  effect  of  noo- 
compliance  with  it  will  be  the  exclusion  of  persons  fc  iling 
to  comply  therewith  from  participation  in  the  estate  to  be 
divided,  and  such  notice  should  be  published  in  localities 
where  claimants  on  the  estate  reside,  or  in  the  "  Ontario 
Gazette  "  if  their  residence  is  unknown. 

600.  Where  the  executors  of  a  sole  surviving  execu- 
tor of  an  estate  in  giving  notice  for  claims  under  the 
statute,  omitted  to  give  the  proper  notice  for  claims 
against  the  estate  of  which  their  testator  had  been  to 
their  knowledge  executor,  with  which  they  had  never  in- 
termeddled and  of  the  existence  of  claims  against  which 
they  were  unaware,  they  were  held  liable  to  the  cestui 
que  trust  to  whose  knowledge  the  existence  of  the  notice 
was  not  shewn  to  have  come,  for  a  fund  for  which  thar 
testator  wafc?  respooisible;  and  the  fact  that  administration    1 

de  bonis  nonof  the  estateof  which  their  testator  had  been 

1 

executor  was  subsequently  granted  to  another  person, 
did  not  under  the  circumstances  of  this  case  affect  their 
liability. 

SUurart  v.  Snyder,  30  O.  R.  110. 

Publication   in    the    Ontario    Gazette   of   an    advertisement    for 
oreditors,  porsnant  to  B.  S.  O.  1897t  o.  129,  s.  88,  is  not  necessary  to 
release  executors  from  liability  for  payments  made  by  them. 
Re  Cameron,  15  P.  R.  272. 

Overpayment  after  advertisement,  action  to  recover. 
Leitch  V.  Molsons  Bank,  27  O.  R.  621. 

Distribution  after  statutory  advertisement. 

Scott.  Equit.  Life  Co.  v.  Beatty,  29  L.  R.  Ir.  290. 

601.  An  executor  or  administrator  may  compel  a 
creditor  to  enforce  his  claim  by  action  if  he  takes  advan- 
tage of  the  following  provision: 

If  claim  is  35.  In  case  the  executor  or  administrator  gives  notice  in  writing 
rejected  referring  to  this  section,  and  of  his  Intention  to  avail  himself  thereof 
g?ven  an*^  to  any  creditor,  or  other  person  of  whose  claims  against  the  estate 
action  he  has  notice,  or  to  the  attorney  or  agent  of  such  creditor  or  other 
bwueht  person*  ^^^^  ^^'  *^®  executor  or  administrator,  rejects  or  disputes 
within  a  the  claim,  it  shall  be  the  duty  of  the  claimant  to  commence  his  ac- 
^^^^  tlon  in  respect  of  the  claim  within  six  months  after  the  notice  Is 
*  given,  in  case  the  debt  or  some  part  thereof  is  due  at  the  tlnae  of 
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the  notice,  or  within  six  months  from  the  time  tlie  debt,  or  some 
part  thereof,  falls  due.  If  no  part  thereof  is  due  at  the  time  of  tlie 
notice,  and  in  default  the  claim  shall  be  forever  barred;  provided 
always,  that  in  case  the  claimant  shall  be  nonsuited  at  the  trial, 
the  claimant  or  his  executors  or  administrators  may  commence  a 
new  action  witliin  a  furtlier  period  of  one  month  from  the  time  of  the 
uonsuit.    R.  S.  O.  1897,  c.  129,  s.  35  (s.  33,  R.  S.  O.  1887,  c.  110). 

002.  With   respect   to  contingent  debts   and  lia-Contin- 
bilities,  a  question  of  great  importance  arises  namely,  J^d  liabii-** 
whether  an  executor  can  safely  make  payment  of  lega-  '^***"* 
<!ie8,    or   deliver    over    a    residue,    where   there   is    an 
outstanding  covenant  of  his  testator  (or  bond,  with  a  con- 
dition, or  the  like),  which  has  never  yet  been  broken, 

and  which  may  or  may  not  be  broken  hereafter.  When 
such  liabilities  exist  an  executor  is  not  bound  to  part 
Avith  the  assets  either  to  a  particular  or  residuary  legatee 
without  a  sufficient  indemnity,  or  without  impounding  a 
sufficient  part  of  the  residuary  estate  for  that  purpose. 
For  otherwise  if  the  contingent  covenant,  etc.,  should 
afterwards  be  broken,  the  executor  would  be  liable  to 
answer  the  damages  de  bonis  propriis  without  any  fault 
in  him. 

Wms.  p.  1204. 

003.  As  to  contingent  liabilities  on  covenants  in 
leases  an  executor  may  proceed  as  follows: 

30.  Where  an  executor  or  administrator,  liable  as  such  to  the  As  to  li- 

rents,  covenants  or  agreements  contained  in  any  lease  or  agreement  ability  of 

fixt^cutoi' 
for  a  lease  granted  or  assigned  to  the  testator  or  intestate,  whose  ^^  admin- 
estate  is  being  administered,  has  satisfied  all  such  liabilities  under  istrator  m 
the  said  lease  or  agreement  for  a  lease  as  have  accrued  due  *°<i^venMite 
been  claimed  up  to  the  time  of  the  assignment  hereinafter  men-  etc.,  in 
tioned,  and  has  set  apart  a  sufficient  fund  to  answer  any  future^®***®®* 
claim  that  may  be  made  in  respect  of  any   fixed  and  ascertained  22-2S  V.  c. 
«aM,  covenanted  or  agreed  by  the  lessee  to  be  laid  out  on  the  pro-  35  s.  27. 
lierty  demised  or  agreed  to  be  demised,  although  the  period  for  laying 
out  the  same  may  not  have  arrived,  and  has  assigned  the  lease  or 
agreement  for  the  lease  to  a  purchaser  thereof,  he  shall  be  at  liberty 
to  distribute  the  residuary  personal  estate  of  the  deceased  to  and 
among  the  parties  entitled  thereto  respectively,  without  appropriat- 
ing any  part  or  any  further  part  (as  the  case  may  be)  of  the  per- 
sonal estate  of  the  deceased  to  meet  any  future  liability  under  the 
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said  lease  or  agreement  for  a  lease;  and  the  executor  or  admlius- 
trator  so  distributing  the  residuary  estate  shall  not,  after  haTins 
assigned  the  said  lease  or  agreement  for  a  lease,  and  having,  where 
necessary,  set  apart  such  sufficient  fund  as  aforesaid,  be  personaUy 
liable  in  respect  of  any  subsequent  claim  under  the  said  lease  or 
agreement  for  a  lease;  but  nothing  herein  contained  shall  prejudice 
the  right  of  the  lessor,  or  those  claiming  under  him,  to  follow  the 
assets  of  the  deceased  into  the  hands  of  the  person  or  persons  to 
or  amongst  whom  the  said  assets  may  have  been  distributed.  R.  S. 
O.  1897.  c.  129,  s.  36  (s.  34.  R.  S.  O.  1887,  c.  110). 

As  to  li-  37.  In  like  manner  where  an  executor  or  administrator,  liable 

ability  of    ^s  such  to  the  rent,  covenants  or  agreements,  contained  in  any  con- 
executor  ».,  *.  .1.  ri..  .  ^.^ 
in  respect    veyance  on  chief  rent  or  rent-charge  (whether  any  such  rent  be  by 

to  rentH,      limitation  of  use,  grant  or  reservation),  or  agreement  for  such  con- 
^'!ri?        veyance  granted  or  assigned  to  or  made  and  entered  into  with  the 

convoy* 

ances  testator  or  intestate  whose  estate  is  being  administered,  has  satls- 

on  rent,      ^^^  ^n  guch  liabilities  under  the  said  conveyance  or  agreement  for  a 

ciiarges, 

etc..  Imp.    conveyance  as  may  have  accrued  due  and  been  claimed  up  to  the 

Act  22-23  time  of  the  conveyance  hereinafter  mentioned,  and  has  set  apart 
^  '  "a  sufficient  fund  to  answer  any  future  claim  that  may  be  made  in 
respect  of  any  fixed  and  ascertained  sum  covenanted  or  agreed  by 
the  grantee  to  be  laid  out  on  the  property  conveyed  or  agreed  to  be 
conveyed,  although  the  period  for  laying  out  the  same  may  not  have 
arrived,  and  has  conveyed  such  property  or  assigned  the  said  agree- 
ment  for  such  conveyance  as  aforesaid  to  a  purchaser  thereof,  he 
shall  be  at  liberty  to  distribute  the  residuary  personal  estate  of  the 
deceased  to  and  amongst  the  parties  entitled  thereto  respectively 
without  appropriating  any  part  or  any  further  part  (as  the  case  may 
be)  of  the  personal  estate  of  the  deceased  to  meet  any  future  liability 
under  the  said  conveyance  or  agreement  for  a  conveyance;  and  the 
executor  or  administrator  so  distributing  the  residuary  estate  shall 
not,  after  having  made  or  executed  such  conveyance  or  assignment, 
and  having,  where  necessary,  set  apart  such  sufficient  fund  as  afore- 
said, be  personally  liable  in  respect  of  any  subsequent  claim  under 
the  said  conveyance  or  agreement  for  conveyance;  but  nothing 
herein  contained  shall  prejudice  the  right  of  the  grantor,  or  those 
claiming  under  him,  to  follow  the  assets  of  the  deceased  into  the 
hands  of  the  person  or  persons  to  or  among  whom  the  said  assets 
may  have  been  distributed.  R.  S.  O.  1897,  c.  129.  s.  37  (s.  35,  R,  S. 
O.   1887.  c.   110). 

Direction  604.   If  a  testator  directs  his  executor  to  make  an 

to  dtstri^'^  equal  distribution  of  the  assets  among  all  his  creditors, 
^^i,y     such   direction    must    be  read  subject  to  the  creditors 
priorities  among  themselves,  if  any. 
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OOI5.  The  only  absolutely  privileged  debts  are  such  Abwiiute- 
as  are  secured  by  some  particular  security  assigned  byl^cTcTJbtB. 
the  testator  for  the  better  securing  such  particular  debts. 

OOO.  It  was  formerly  a  privilege  of  the  executor 
that  he  had  a  right  to  retain  for  his  own  debt  due  to  him 
from  the  deceased  in  preference  to  all  other  creditors  of 
equal  degree,  thus  remedying  errors  from  the  mere  opera- 
tion of  law,  on  the  ground  that  it  would  be  absurd  and  iu- 
congrnous  that  he  should  sue  himself,  or  that  the  same 
hand  should  at  once  pay  and  receive  the  debt. 

OOT.  He  could  retain  not  only  for  debts  which  he  Right  of 
claimed  beneficially,  but  also  for  those  to  which  he  was  ^^,I"^J„t. 
entitled  as  trustee.     This   right  of    retainer    exists    no^^- 
longer. 

WUlis  V.  Willis,  20  Gr.  396;  Re  Rosa,  29  Gr.  385. 

008.  An  executor  is  entitled  to  take  the  personal  Executor 
property  at  its  value  for  a  debt  due  by  the  estate  to  himy^^'^at 
and  his  purchase  at  public  auction  of  the  testator's  per-  p"^>J?c 

*^  *r  Mr        auction. 

sonal  estate,  in  lieu  of  money  due  him  was  held  valid. 

Tost  V.  Crombie,  8  C.  P.  159. 

009.  He  may  retain  a  debt  barred  by  the  statute.  May  re- 
Qacere,  where  the  personal  estate  of  a  testator  is  exhaust- bal^e/by 
ed  can  he  retain  such  a  debt  out  of  the  proceeds  of  real  s*^*"^- 
estate. 

Crooks  V.  Crooks,  4  Chy.  015. 

010.  Under  their  father's  will  two  of  his  sons  were  Executor 
to  receive  a  share  of  the  proceeds  of  certain  land  to  be  "**y  i™- 

'^  pound 

sold  on  the  death  of  his  widow,  who  was  still  alive.    They  shares  to 
also  owed  the  testator  a  certain  debt,  which,  by  the  will,o?^reon8 
was  to  be  payable  in  five  yearly  instalments  from  the®"***^^^* 

time  of  his  deat  . 

About  two  years  subsequent  thereto  the  sons  made 
an  assignment  for  the  benefit  of  their  creditors  under 
R.  S.  O.  1897,  c.  147. 
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Held^  (1)  that  the  efifeet  of  the  assignment  wa»  by 
virtae  of  section  21,  sub-seetion  4,  of  that  Act,  to  accele- 
rate payment  of  the  debt  due  to  tiie  estate. 

(2)  That  the  executors  being  also  trustees  of  the  land 
of  which  the  sons  were  to  receive  shares  when  sold,  under 
the  will,  held  security  for  their  claim,  within  the  mean- 
ing of  that  Act,  having  (because  of  the  Devolution  of 
Estates  Act)  the  rrght  to  impeand  the  bobb^  riiare  under 
the  will  as  against  their  debt  to  the  estate.  This  security 
the  executors  and  trustees  should  value  pursuant  to  R- 
S.  O.  c.  147. 

Tillie  V.  SpHnger,  2j  O.  R.  585. 

i^t^llV^         611.    If  a  debtor  dies  domiciled  in  Ontario,  where 
era  in  ad-  debts  are  payable  pari  passu,  and  leaves  assets  in  a  for- 
™on  o/as-  cdgn  country,  by  the  law  of  which  some  debts  are  pre- 
sets, ferred  to  others,  and  administration  is  duly  taken  out  in 
Ontario,  and  also  in  the  place  of  the  situs  of  the  foreign 
assets,  what  rule  is  to  govern  in  the  administration  of 
the  assets?    The  law  of  the  domicile?    Or  the  law  of 
the  situs?    It  is  held  (Wilson  v.  Lady  Dunsany,  18  Beav. 
293),  that  the  personal  assets  of  the  testator  must  be 
administered  on  the  principle  of  the  law  of  his  domicile. 
Later  authority,  (Carron  Iron  Co.  v.  Maclaren,  5  H.  L. 
455),  seems  to  fa.vour  the  law  of  the  situs  of  the  assets 
this  seems  a  more  reasonable  view  to  take. 

Re  Kloebe,  28  Ch.  D.  175.     Followed  in  Milne  v.  Moort^  24 
O.  B.  456.     See  parafpraph  594  ante. 

Mi^uK^*^  612.    If  an  executor  or  administrator  pays  a  debt 

debt  of  an  of  a  lowcr  degree  before  one  of  a  higher  he  must,  on  a 
nature,  deficiency  of  assets,  answer  that  of  a  higher  out  of  bis 
own  estate,  provided  at  the  time  of  such  payment  he  had 
notice  of  the  existence  of  the  superior  debt.  An  executor 
may  voluntarily  pay  a  debt  of  an  inferior  nature  before 
one  of  a  superior  of  which  he  had  no  notice;  otherwise 
it  would  be  in  the  power  of  a  superior  creditor  to  ruin 
an  executor  by  suppressing  his  security  till  all  the  assets 
were  exhausted  in  the  payment  of  debts  of  an  inferior 
degree. 

Hannan  v.  Harman,  2  Show.  492. 


I 
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018.   Among  creditors  of  equal  degree  an  executor  Creditor* 
may  pay  one  in  preference  to  another.    A  voluntary  pay-  degree, 
ment  of  a  creditor  by  an  executor  or  administrator,  with 
notice  of  the  commenceraeat  of   an  ax^tion   by  another 
creditor  and  before  judgment,  is  a  good  payment  and 
mil  be  allowed  to  him  in  passing  his  accounts. 

Re  RadcHltty  7  C.  D.  733. 

«14.  The  effect  of  section  34  of  R.  S.  O.  (1897),  c.  Executor 
129,  is  to  disable  an  executor  from  giving  preference  to^'-JJ^in 
one  creditor  over  another,  so  that  where  he  pays  one  ^"*^  ^a^^f^ 
creditor  in  full  the  presumption  is  that  he  has  assets  tion  of  •» 

Hfttfl  to  1  lAV 

suflBcient  to  pay  all;  and  if,  upon  a  final  adjustment  of^u. 
the  accounts  of  the  estate,  it  is  made  to  appear  that  one 
creditor  has  received  payment  in  full,  either  voluntarily 
or  by  process  of  law,  and  that  there  is  a  deficiency  of 
assets,  such  creditor  will  be  ordered  to  refund  at  the  in- 
stance of  the  other  creditors,  the  statute  thus  placing 
creditors  and  legatees  in  this  respect  upon  the  same 
footing. 

Chamherlain.  v.  Clark,  9  A.  R.  273. 

OlS.  Before  the  passing  of  the  Devolution  of  Estates  Order  in 
Act  the  order  in  which  assets  could  be  resorted  to  was  assets  re-*^ 

1.  The  general  personal  estate  not  bequeathed  at  all 
or  by  way  of  residue  on»ly. 

2.  Real  estate  devised  in  trust  to  pay  debts. 

3.  Real  estate  descended  to  the  heir  and  not  charged 
with  the  payment  of  debts. 

4.  Real  or  personal  estate  charged  with  the  payment 
of  debts,  and  (as  to  realty)  devised  specifically  or  by  way 
of  residue,  or  suffered,  by  reason  of  lapsed  devise,  to 
descend,  or  (as  to  personalty)  specifically  bequeathed, 
subject  to  that  charge. 

5.  Specific  legacies  (including  demonstrative  legacies) 
and  demonstrative  legacies  which  have  become  general. 
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6.  Specific  Jegacies  (including  demonstrative  legacies 
that  so  remain),  specific  devises  and  residuary  devises  not 
charged  with  debts. 

7.  Eeal  or  personal  estate  subject  to  a  general  power 
of  appointment  which  has  been  actually  exercised  by 
deed  (in  favour  of  volunteers)  or  by  will. 

8.  Paraphernalia  of  widow. 

After  Act.         616.  Since  the  passing  of  the  Act  the  order  will  be: 

1.  The  general  real  and  personal  estate  not  devised 
or  bequeathed  at  all,  or  devised  or  bequeathed  by  way  of 
residue  only,  whether  charged  or  not  with  payment  of 
debts,  and  by  reason  of  lapsed  devise  suffered  to  de- 
scend subject  to  that  charge. 

2.  Real  estate  devised  in  trust  to  pay  debts. 

3.  Real  and  personail  estate  devised  or  bequeathed 
specifically  charged  with  the  payment  of  debts. 

4.  General  pecuniary  legacies,  including  annuities 
and  demonstrative  legacies  which  have  become  general. 

5.  General  pecuniary  legacies,  including  annuities 
that  so  remain,  and  specific  devises,  not  charged  with 
debts. 

6.  Real  or  personal  estate  subject  to  a  general  power 
of  appointment  which  has  been  actually  exercised  by 
deed  (in  favour  of  volunteers),  or  by  will. 

7.  Paraphernalia  of  widow. 

Canadian  Law  Times,  1890  Ed.,  97. 
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CHAPTER  II. 

ESTATES  OF  INSOLVENT   DECEASED   PERSONS. 

©17.  The  estates  of  insolvent  deceased  persons  may 
be  administered  according  to  the  provisions  of  R.  S.  O. 
1897,  c.  132,  which  is  as  follows: 

1.  (1)  On  the  aiiministration  of  the  estate  of  a  deceased  person,  Creditor 
in  case  of  a  deficiency  of  assets,  every  creditor  in  proving  his  claim  holdinp: 
shall  state  whether  he  holds  any  security  for  his  claim  or  any  part  value  tin- 
thereof,   and   shall  give  full  particulars  of  the   same,   and   if  such  same, 
security  is  on  the  estate  of  the  deceased  debtor,  or  on  the  estate  of  a 

third  party  for  whom  the  estate  of  the  deceased  debtor  is  only  in- 
directly or  secondarily  liable  the  creditor  so  proving  his  claim  shall 
pat  a  specified  value  on  such  security,  and  the  executor  or  adminis- 
trator, under  the  authority  of  the  other  creditors  of  the  estate  of  the 
deceased,  or  of  the  Court,  if  the  estate  is  being  then  administered  un- 
der the  direction  of,  or  by  a  Court,  may  either  consent  to  the 
creditor's  ranking  for  the  claim  after  deducting  such  valuation,  or  he 
may  require  from  the  creditor  an  assignment  of  the  security  at  an 
advance  of  ten  per  cent,  upon  the  specified  value  to  be  paid  out  of 
the  estate  as  soon  as  the  executor  or  administrator  has  realized  such 
security,  in  which  he  shall  be  bound  to  the  exercise  of  ordinary 
diligence;  and  in  either  of  such  cases  the  difference  between  the 
value  at  which  the  security  is  retained  and  the  amount  of  the  gross 
claim  of  the  creditor  shall  be  the  amount  for  which  he  shall  rank 
upon  the  estate  of  the  deceased  debtor. 

(2)  If  the  claim  ot  the  creditor  is  based  upon  negotiable  instru-  when 

ments  upon  which  the  estate  of  the  deceased  debtor  is  only  indirectly  cUim  is 

or   secondarily   liable,   and   which   are   not   mature   or  exigible,   the*^***^.^" 

negotiable 
creditor  shall  be  consideied  to  hold  security  within  the  meaning  ofinstru- 

this   section,    and   shall   put   a   value  on   the  liability  of  the  party  ™®J^t- 

primarily  liable    thereon    as    being    his    security   for   the  payment 

thereof,  but  after  the  maturity  of  such  liability  and  its  non-payment, 

he  shall  be  entitled  to  amend  and  re-value  his  claim.    Ont.  Acts,  18«9. 

c.  22,  s.  1. 

2.  A  creditor  holding  any  security,  as  aforesaid,  on  the  estate  of  Creditor 

a  deceased  debtor,  or  on  the  estate  of  a  third  party,  for  whom  the  holding 

''  secuntv 

estate  of  such  debtor  is  only  secondarily  liable,  may  release  or  deliver  may  assign 

up  such  security  to  the  executor  or  administrator,   or  he  may   by  same  and 

statutory  declaration  delivered  to  the  executor  or  administrator  set  a  ^*     ^ 
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unsecured  value  upon  such  security;  and  from  the  time  he  shall  have  so  relea9e<4 
creditor.  ^^  deli/ered  up  such  security,  or  valued  the  same,  the  debt  to  which 
such  security  applied  shall  be  considered  as  an  unsecured  debt  of  the 
estate,  or  as  being  secured  only  to  the  extent  of  the  value  set  upon 
such  security;  and  the  creditor  may  rank  as,  and  exercise  ail  the 
rights  of  an  ordinary  creditor,  for  the  amount  of  his  claim,  or  to  the 
extent  only  of  any  balance  thereof  above  and  beyond  the  value  set 
upon  such  security  as  the  case  may  be.    Ont.  Acts,  1889,  c.  22,  s.  2. 


When 

creditor 

holding 

Recurity 

fails  to 

value 

same. 


3.  in  case  a  person  claiming  to  be  entitled  to  rank  on  the  e«tat»> 
holds  security  for  his  cla^m,  or  any  part  thereof,  of  such  a  nature  thai 
he  is  required  by  this  Act  to  value  the  same,  and  he  fails  to  valu»» 
such  security,  the  Judge  of  the  Surrogate  Court,  who  granted  tb** 
probate  or  letters  of  administration,  may,  upon  summary  applieatioii 
Ify  the  executor  or  administrator,  of  which  application  three  days* 
notice  shall  be  given  to  such  claimant,  order  that  unless  a  specified 
value  shall  be  placed  on  such  security,  and  notified  in  writing  to  the 
executor  or  administrator  within  a  time  to  be  limited  by  the  order, 
such  claimant  shall,  in  respect  of  the  claim,  or  the  part  thereof  for 
which  the  security  is  held,  in  case  the  security  is  held  for  part  only 
of  the  claim,  be  wholly  barred  of  any  right  to  share  in  the  proceeds 
of  such  estate,  and  if  a  specified  value  is  not  placed  on  such  security, 
and  notified  in  writing  to  the  executor  or  administrator,  according  to 
the  exigency  of  the  said  order,  or  within  such  further  time  as  the 
said  Judge  may  by  subsequent  order  allow,  the  said  claim  or  the  said 
part,  as  the  case  may  be,  thall  be  wholly  barred  as  against  such 
estate.     Ont.  Acts,  1899,  c.  22,  s.  3. 


Adminis- 


4.  When  the  estate  is  being  administered  by  or  under  the 
eip*Jhe  d^r-  *^^^^^tion  of  a  Court,  such  Court  shall  exercise  the  jurisdiction  con- 
ection  of  a  ferred  by  the  preceding  section  upon  the  Judge  <tf  the  Surrogate 
Court.         Court.    Ont.  Acts,  1889,  c.  22,  s.  4. 
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CHAPTEK  III. 

OF  THE  LIABILITY  OF  THE  EXECUTOR  OR  AD- 
MINISTRATOR IN  RESPECT  TO  THE  ACTS  OF 
DECEASED. 

OlS.  Besides  the  payment  of  the  debts  of  the  de- Liabilities 
ceased,  the  executor  or  administrator  must  settle  the^^^**^*^®** 
liabilities  of  the  deceased.  These  liabilities  were  formerly 
of  two  kinds,  personal  and  real.  The  personal  liabilities 
were  a  charge  on  the  assets  come  to  the  hands  of  the 
executor.  The  real  liabilities  were  a  charge  on  the  heir 
so  far  as  assets  descended  to  him.  Now  under  section  10 
of  the  Devolution  of  Estates  Act,  the  personal  represen- 
tative has  to  satisfy  both  kinds  of  liabilities,  receiving 
for  that  purpose  both  kinds  of  assets. 

61  •.    Section  10  above  referred  to  is  as  follows: 

When  any  portion  of  the  real  estate  of  a  person  dying,  or  after  ^^j^^^  ^^ 
the  first  day  of  July,  1886,  vests  in  his  personal  representatives  under  sonal  rep- 
this  Act,  such  personal  representatives,  in  the  interpretation  of  any  resenta- 
statute  of  this  Province,  or  in  the  construction  of  any  instrument  to  deemed 
which  the  deceased  was  a  party,  or  in  which  he  is  interested,  shall,  "heirs." 
while  the  estate  remains  in  them,  be  deemed  in  law  his  heirs,  as 
respects    such    portion,  unless    a    contrary     intention    appears,  but 
nothing  in  this  section  contained  shall  affect  the  beneficial  right  to 
any  property,  or  the  construction  of  words  of  limitation  of  any  estate 
in,  or  by  any  deed,  will,  or  other  instrument.    Out.  Stats.  1897,  c.  14, 
fl.  31. 

620.  With  respect  to  such  claims  as  are  founded  Claims  on 

I  •  I 

upon  any  personal  obligation,  contract,  debt,  covenant  or^^hi^f 
other  duty,  the  right  of  action  on  which  the  testator  or  ^J*^"  ^^' 
intestate  might  have  been  sued  in  his  lifetime,  survives 
his  death  and  is  enforceable  against  his  executor  or  ad- 
ministrator. 

Wms.  p.  1593. 


vives. 
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Executor  621.   The  executors  or  administrators  are,  therefore. 

Answer-  ' 

able  for  answerable,  as  far  as  they  have  assets^  for  debts  of  everj 
amount  of  description  due  from  the  deceased,  whether  debts  of  re- 
***^^-  cord,  as  judgments  or  recognizances,  or  debts  due  on 
special  contract,  as  for  rent  or  on  bonds  and  the  like 
under  seal,  or  debts  on  simple  contracts,  as  notes  un- 
sealed, and  promises  not  in  writing  either  expressed  or 
implied. 


dara^es'^  022.   There  is  no  difference  between  a  promise  to 

pay  a  debt  certain  and  a  promise  to  do  a  collateral  act 
which  is  uncertain  and  rests  only  in  damages,  as  a  pro- 
mise by  the  testator  to  give  such  a  fortune  with  his 
daughter,  to  deliver  up  such  a  bond,  etc.,  for  wherever,  in 
those  cases,  the  testator  himself  is  liable  to  an  action  bis 
executors  shall  be  liable  also. 

Sanders  v.  Esterhie,  1  Roll.  Rod.  2G6. 

neS'u^t'^  623.  The  executors  or  administrators  so  completely 

be  named  represent  their  testator  or  intestate  with  respect  to  the 
present  their  testator  or  intestate  with  respect  to  the 
liabilities  above  mentioned  that  every  bond  or  covenant 
or  contract  of  the  deceased  includes  them,  although  they 
are  not  named  in  the  terms  of  it,  for  the  executors  or 
administrators  of  every  person  are  implied  in  himself. 

Hyde  v.  Skinner,  2  P.  Wms.  197. 

^*ain8t^  624.  In  many  cases  a  liability  may  accrue  against 

executor  the  cxccutor  or  administrator  after  the  death  of  the  testa- 
nam^."*^  executor  or  administrator  after  the  death  of  the  testa- 
tor or  intestate  upon  a  contract  made  in  his  lifetime, 
although  the  executor  or  administrator  be  not  named 
therein.  Thus  an  executor  is  liable  upon  a  bond  which 
becomes  due,  or  a  note  payable  subsequently  to  the  death 
of  the  testator.  So,  if  A.  is  bound  to  build  a  house 
for  B.  before  such  a  time,  and  A.  dies  before  the  time, 
his  executors  are  bound  to  fulfil  this  contract,  and  in 
cases  of  this  kind  the  executors  will  be  liable,  even 
where  the  heir  is  named  and  the  executors  are  not 
named  in  the  contract. 

Williams  v.  Barrel,  1  O.  B.  402. 
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025.  The  executors  or  administrators  formerly  more  The  heir 
actually  represeoted  tieir  testator  or  intestate  than  the"ni<^""^ 
heir  did  the  ancestor,  for  if  a  man  binds  himself  his  execu-^""®^- 
tors  or  administrators  are  bound  though  not  named,  but 

it  was  not  so  of  the  heir,  however  large  an  amount  of  the 
real  assets  may  have  descended  to  him.  But  as  executors 
and  administrators  will  hereafter  be  "heirs  "  under  sec- 
tion 10  above — in  all  cases  if  a  man  binds  himself  his 
whole  estate  will  now  be  liable. 

026.  Executors   or   administrators  are   not  liable  Executor 
upon  a  contract  of  the  deceased  if  not  named,  where  the  "„ personal 
contract  is  personal  to  the  testator  or  intestate,  for  in^"*^"^*^^- 
such  an  instance  no  liability  attaches  upon  the  executors 

or  administrators,  unless  a  breach  was  incurred  in  the 
lifetime  of  the  deceased.  Thus,  if  an  author  undertakes 
to  compose  a  work,  and  dies  before  completing  it,  his  ex- 
ecutors are  discharged  from  this  conftract,  for  the  under- 
taking is  merely  personal  in  its  nature,  and  by  the  in- 
tervention of  death  has  become  impossible  to  be  per- 
formed. 

Robingan  v.  Dt^vison,  L.  R.  6  Exch.  269,  274. 

027.  With  regard  to  the  liability  of  an  executor  in  Liability 
respect  of  the  tortious  acts  of  the  deceased,  it  was  a  prin-cutor  foT 
ciple  of  the  common  law  that  if  an  injury  was  done  either  *o^^^<^**- 
to  the  person  or  property  of  another  for  which  damages 

only  could  be  recovered  in  satisfaction,  the  action  died 
with  the  person  by  whom  the  wrong  was  committed. 

Kirk  V.  Todtl,  21  C.  D.  484. 

028.  And  if  the  cause  of  action  was  founded  upon  Actions 
any  malfeasance  or  misfeasance,  was  a  tort,  or  arose  ex  [eLance 
delicto,  such  as  trespass  for  taking  goods,  trover,  false  or  misfeas- 
iraprisonment,  assault  and  battery,  slander,  libel,  divert- 
ing a  watercourse,  obstructing  lights,  and  in  many  other 
eases  of  the  like  kind  the  rule  was  actio  personalis  mori- 
tur  cum  persona,  and  if  the  person  by  whom  the  injury 
was  committed  died  no  action  of  that  kind  could  be 
brought  against  his  executor  or  administrator. 

K.F.A.— 15 


anoe. 
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Forms  of  620.  Under  the  old  practice  in  some  of  the  cases 

action  now  ^ 

aboiieheci.  above  mentioned  a  remedy  which  could  not  be  had  in  one 
form  of  action  might  be  had  in  another.  Thu^,  although  at 
the  common  law  an  action  of  trover  upon  a  conversion  of 
the  testator's  goods  died  with  him,  yet  if  the  goods,  etc.. 
taken  away  continued  still  in  specie  in  the  hands  of  the 
executor  or  administrator  of  the  wrongdoer,  replevin  or 
detinue  lay  against  such  executor  or  administrator  t(» 
recover  them  back,  or  trover  laying  the  conversion  to  have 
been  by  the  executor,  or  in  case  they  were  sold  an  actiou 
for  money  had  and  received  to  recover  their  value  again. 
An  action  on  the  custom  of  the  realm  against  a  commou 
carrier  is  for  a  tort  and  supposed  crime,  and  the  pleii 
was  not  guilt}',  therefore,  at  the  common  law  it  did  not 
lie  against  the  carrier's  executors,  but  an  action  of  as- 
sumpsit. So,  if  a  man  took  a  horse  of  another  and 
brought  him  back  again,  an  action  of  trespass  did  not 
lie  at  the  common  law  against  his  executor,  though  it 
would  against  him,  but  an  action  for  the  ,use  and  hire 
of  the  horse  lay  against  the  executor.  So,  if  a  man  dealt 
as  agent  for  another  without  authority,  his  executor, 
though  he  could  not  be  sued  for  the  tort,  might  be  made 
liable  upon  an  impHed  contract. 

Actions  of         6BO.  Again,  at  common  law  an  action  of  trespass 

trespass,  07  x^ 

ejectment  for  mcsue  pi  ofits  could  uot  be  maintained  against  an 
an  was  .  ^^^^^^.^p  ^j,  administrator,  yet  he  was  perhaps  liable  in  an 
action  for  use  and  occupation  for  the  rent  .up  to  the  date 
of  the  demise  in  the  action  of  ejectment.  But  if  there 
was  a  recovery  in  ejectment  no  action  lay  against  the 
executor  for  use  and  occupation  for  the  rent  subsequent 
to  the  day  of  the  demise  laid  in  the  plaintiff's  pleading; 
because  having  treated  the  holding  as  founded  on 
trespass,  the  plaintiff  could  n-ot  afterwards  treat  it  as 
founded  on  contract.  So  an  action  of  waste  did  not  lie 
at  the  common  law  against  an  executor  for  waste  com- 
mitted by  his  testator  it  being  a  tort  which  dies  with  the 
person,  nor  was  an  executor  chargeable  for  the  injury 
done  by  his  testator  in  cutting  down  another  man's  trees. 
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but  for  the  benefit  arising  to  his  testator  from  the  sale 
or  value  of  the  trees  he  was. 

031.  So  if  a  man  committed  equitable  waste  and 
died;  as  where  a  tenant  for  life,  without  impeachment  of 
waste,  and  as  such  having  a  right  at  law  to  cut  timber 
on  the  estate  and  the  property  in  the  trees  abused  that 
power  by  cutting  ornamental  trees  or  trees  not  ripe  for 
cutting,  the  Court  of  Equity  had  the  jurisdiction  to  make 
the  personal  representatives  of  the  party  who  committed 
such  waste  accountable  for  the  produce  of  it. 

I.angdoicne  v.  Lansdotcne^  1  Madd.  116. 

032.  In  the  modern  practice  these  distinctions  are 
abolished,  and  forms  of  action  no  longer  exist. 

03B.   The  rights  and  liabilities  of  executors  and  ad- Rights  and 
ministrators  with  respect  to  torts  or  injuries  to  the  per-Jjfexecu^ 
son,  or  to  the  real  or  personal  estate  of  the  deceased  are J^*"**  "n^**' 
as  already  stated  enlarged  by  sections  10,  11  and  12  of  The  Act. 
Trustee  Act,  K.  S.  O.  1897,  c.  129.    These  sections  netd 
not  be  repeated.    They  are  set  out  in  full  in  paragraph 
340. 

634.  Courts   of  Equity   have  always  charged   per-  Breaches 
sons  in  the  character  of  trustees  with  the  consequence  of  ^  ^'^""^ 
a  breach  of  trust,  and  their  representatives  also  whether 
they   derive  benefit   from   the   breach   of  trust  or  not. 

Wataham  v.  Stinton,  1  De  G.  J.  &  S.  678. 

635.  An  executor  or  administrator  is  bound  as  far  Executor 
as    he   has   assets   to   satisfy  all    judgments  recovered -"/yju^j,. 
against  the  testator  or  intestate  without  regard  to  the"^^"*^- 
circumstance  whether  a  judgment  was  founded  on   a 
cause  of  action  which  would  not  survive  his  death,  e.g., 
libel,  or  slander. 

636.  An   executor   or  administrator  is  also  liable  RecoRniz- 
upon  a  recognizance  entered  into  by  the  deceased,  and*"^^' 
upon  all  the  inferior  debts  of  record  of  the  deceased  as 

fines  imposed  by  justices  or  at  the  Assizes  or  General 
Sessions,  or  the  like. 
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Joint  con-  037.  In  case  of  a  joint  contract,  where  several  con- 
tract  on  the  same  part,  if  one  of  the  parties  die  his  execu- 
tor or  administrator  was  formerly  discharged  fom  all  lin- 
bilitj,  and  the  survivor  or  survivors  alone  could  be  sued, 
and  if  all  the  parties  were  dead  the  executor  of  the  last 
survivor  was  alone  liable.  It  has  already  appeared  (para- 
graph 352)  that  by  section  15  of  the  The  Trustee  Act, 
R.  S.  O.  1897,  c.  129,  representatives  of  deceased  joint 
contractors  are  liable  although  the  other  joint  contrac 
tors  be  living. 

P»»"^n®^-  638.  In  the  case  of  a  partnership  debt,  although  at 

law,  upon  the  death  of  a  partner,  the  remedy  against  his 
executor  was  formerly  extinguished,  inasmuch  as  a  part- 
nership contract  is  joint,  yet  they  always  could  be  sued 
in  Equity,  and  now  may  be  sued  as  in  any  other  case. 

Liability  OSU.  The  estate  of  a  deceased  partner  is  liable  io 

to  credit-  *^ 

ore  of  firm.  Equity  to  the  creditors  of  the  firm,  although  the  legal 
remedy  exist  only  against  the  survivors.  The  joint 
creditor  may  in  the  first  instance  resort  to  the  assets  of 
Ihe  deceased  partner,  leaving  the  personal  r,epre8enta- 
tives  of  the  deceased  partner  to  their  remedy  over  against 
the  surviving  partner. 

Kendall  t.  Hamilton,  3  C.  P.  D.  403.     Re  Hodgson,  31  C. 
D.  177. 

Discharsre  040.  The  deceased  partner's  estate  must  continue 

of  Q^CCAStiO 

partners  liable  Until  the  debts  which  affected  him  at  the  time  of 
estate.  j^jg  death  are  in  some  way  fully  discharged.  The  dis- 
charge may  lake  place  in  various  ways,  not  only  by 
direct  payment,  but  also  by  dealings  with  the  continuing 
partners  operating  as  a  payment  of  the  joint  debt,  or 
from  the  creditors  having  agreed  to  take  and  taking  the 
security  of  the  surviving  partners  in  discharge  of  the  joint 
debt.  Further,  if  the  dealing  of  the  creditor  with  the 
surviving  partners  has  been  such  as  to  make  it  equit- 
able that  he  should  go  against  the  assets  of  the  deceased 
partner,  he  will  not,  upon  general  rules  and  principles,  be 
entitled  to  the  benefit  of  the  demand. 

Winter  v.  Innes,  4  Miln.  &  Cr.  101. 
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041.  The  liability  of  executors  ajid  shareholders  in  Joint 

.    ,  stock  com- 

joint    stock   companies   as /Axed   by  the  Dommion  andpanies. 
Ontario  Joint  8tock  Companies  Acts  respectively,  and  in 
respect  of  bank  shares,  has  already  been  state<l. 

The  liability  of  executors  in  respect  of  bank  shares  Bank 
has  already  been  stated  (paragraph  345). 

042.  In  every  case  where  the  testator  is  bound  by  a  Covenant 
covenant  the  executor  shall  be  bound  by  it,  if  it  be  not  °^  *««tator 
fleternined  by  the  death  of  the  testator;  that  is,  unless  it 

is  such  a  covenant  as  was  to  be  performed  by  the  per- 
son of  the  testator. 

Bally  V.  Wells,  3  Wils.  27. 

043.  The  executor  is  not  only  liable  upon  all  cove-  Breaches 
uants  by  the  testator,  which  have  been  broken  in  his  life-  antbyexe 
time,  but,  moreover  he  is  answerable  for  all  breaches  ia  ^^^^^ 
his  own  time,  as  far  as  he  has  assets,  for  the  privity  of 
contract  of  the  testator  is  not  determined  bv  his  death. 

Coghill  V.  Freelove,  3  Mod,  326. 

644.  Airain,  although  a  covenant  in  a  lease  should  povenants 

m  leases. 

be  of  a  nature  such  as  to  run  with  the  land  so  as  to 
make  the  assignee  of  the  term  liable  for  a  breach  of  it 
after  the  assignment.  Yet  this  shall  not  discharge  the 
executor  of  the  original  lessee  from  a  concurrent  liability 
on  the  covenant  as  far  as  he  has  assets,  even  although  the 
lessor  shall  have  accepted  the  assignee  as  his  tenant. 
Therefore,  where  the  lessee  has  assigned  the  term  in  his 
lifetime  the  lessor  may  still  maintain  an  action  of  cove- 
nant against  the  executor  of  the  lessee  upon  an  express- 
ed covenant  for  payment  of  rent,  even  although  the 
lessor  has  accepted  the  assignee  for  his  tenant,  and  so 
may  the  assignee  of  the  reversion  by  virtue  of  the  statute 
32  Henry  VIII.  c.  34. 

Rowley  v.  AdamSt  4  M.  &  Or.  534. 

045.  Bo  if  the  executor  himself  assigns  the  term  the  Assign- 
lessor  may  afterwards  bring  covenant  against  the  ex-te^*by 
ecutor,  notwithstanding  any  acceptance  of  the  assignee  ^''^*^"^''- 
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as  tenant,  and  so  may  also  the  assignee  of  the  reversion. 
Therefore,  the  executor  has  a  right  to  require  from  the 
purchaser  of  a  lease  that  such  purchaser  shall  covenant 
for  indemnity  against  the  payment  of  rent,  and  per- 
formance of  covenants,  notwithstanding  the  executor 
himself  is  not  bound  to  enter  into  a  covenant  for 
title,  but  only  that    he   has    done  no  act  to  encumber. 

Rotcley  v.  Adams,  4  M.  &  Cr.  540. 

tion  be"  ^*^-  Th^re  is  a  distinction   with    respect    to    this 

tweenex-  Habilitv  between  an   expressed    covenant  and    a    men* 

pressed  *"  . 

covenant  covcnant  in  law.  For  no  action  lies  agamst  an  extH:utor 
antin^Uw.  o'"  administrator  upon  a  covenant  in  law  which  is  not 
broken  till  after  the  death  of  the  testator.  An  executor 
will  be  liable  for  rent  accrued  after  the  death  of  the 
t(»stator  so  long  as  the  lease  continues,  and  as  far  as  ht- 
has  assets,  notT\'ith8tanding  the  lessor  assigned  the  term 
before  his  death  or  the  executor  has  done  so  since.  Bui 
if  the  lessor  has  accepted  the  assignee  as  his  tenant, 
then,  although  an  action  of  covenant  may  be  maintained 
on  an  expressed  covenant  for  its  payment  during  the 
continuance  of  the  lease,  no  action  of  debt  will  lie 
against  the  executor  for  rent  accrued  since  the  assign 
nient.  If  the  whole  rent  was  incurred  in  the  lifetime  of 
the  testator  an  action  to  recover  it  from  the  executor 
must  be  brought  against  him  in  his  representative  char 
acter;  but  in  an  action  of  debt  for  rent  incurred  after 
the  death  of  the  lessee,  if  the  executor  enters  upon  the 
demised  premises  the  lessor  has  his  election  either  to 
sue  him  as  executor  to  charge  him  personally  as  assigntn* 
m  respect  of  the  perception  of  the  profits.  If  the  ex 
ccutor  does-  not  enter  he  is  still  chargeable  as  executor, 
l)ecause  he  cannot  so  waive  the  term  is  not  to  be  liable 
tor  the  rent  as  far  as  he  has  assets. 

Liability  647.  Where  the  executor,  having  entered,  is  snetl 

after  entiy  for  nmt  incurred  after  his  entry,  he  cannot  plead  plene 

by  execu    admiuistravit^  even  although  he  be  sued  as  executor,  for 

if   the   rent  be  of   less  value  than  the  land,  as  the  la^ 
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prima  facie  supposes  so  nmeh  of  the  profits  as  suffice  to 
make  up  the  rent  is  appropriated  to  the  leasor,  and  can- 
not be  applied  to  anything  else,  and,  therefore,  the  defence 
of  plene  administravit  confesses  a  misapplication,  since 
no  other  payment  out  of  the  profits  can  be  justified  till 
the  rent  is  answered,  Jind  if  judgment  be  given  against 
the  executor  it  is  de  bonis  propnis.  But  if  the  land  be  of 
less  value  than  the  rent,  the  executor  may  plead  a  special 
matter,  namely,  that  he  has  no  assets,  and  that  the  land 
is  of  less  value  than  the  rent. 

04S.  The  executor  is  chargeable  personally  with  so  Extent  of 
much  of  the  land  as  the  premises  are  worth;  therefore  if  Habliity'oii 
the  profits  have  been  less  than  the  land,  and  therefore  *®*^^- 
cover  a  part  only,  that  part  should  be  admitted  and  the 
rest  defended  for. 

049.  On  the  fcame  principle  although  an  executor,  Waiver  of 
gf^nerally  si>eaking,  cannot  waive  the  term,  for  he  niust  ^^^^^^f^^^^^ 
renounce  the  executorship  in  toto  or  not  at  all,  yet  if  the 
value  of  the  land  is  of  less  amount  than  the  rent,  and 
there  is  a  deficiency  of  assets,  he  may  waive  such  a  lease. 
And  if  there  are  assets  to  bear  the  yearly  loss  for  some 
years,  but  not  during  the  whole  term,  then  the  executor 
must  pay  the  rent  as  long  as  the  assets  hold  out,  and 
must  then  waive  the  possession,  giving  notice  to  the 
reversioner.  But  if  the  executor  be  sued  as  executor  for 
rent  incurred  after  the  death  of  the  testator,  he  may 
plead  plene  administravit,  for  that  is  a  good  defence 
wherever  no  other  judgment  can  be  given,  but  only 
against  the  defendant  as  executor.  So  where  an  execvi 
tor  is  charged  as  executor  in  covenant  for  non-payment 
of  rent  incurred  in  the  defendants  own  time  plene  ad- 
ministravit is  a  good  defence,  although  the  defendant 
might  have  been  charged  as  assignee  of  the  term. 

CoUifiB  V,  Crouch,  13  Q.  B.  542. 

6ISO.  If  the  term  was  assigned  by  the  testator,  it  Term  as 
^eems  clear   that    the    executor   cannot   be  charged  as  testator/ 
assignee,  because  the  lease  did  not  pass  to  him,  but  still 
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he  will  be  liable:*  as  executor  for  the  reut,  unless  the  lessor 
has  accepted  the  assignee  as  his  tenant,  and  even  in  that 
case  the  executor  will  be  liable  as  executor  on  the 
covenant. 

^teH^""  ^^*-   I^  th^  executor  enters  and  afterwards  himself 

assigning   assigned  the  lease,  then  he  is  chargeable  as  assigoee  for 

that  time  only  during  which  he  occupied,  and  if  he  is 

sued  for  rent  incurred  by  himself  since  the  assignment 

he  is  liable  in  his  representative  character  only. 

Purchaser         652.  If  the  purchaser  of  real  estate  dies  without 

of  real  es-  '^ 

tate  dying  having  paid  the  purchase  money  his  heir-at-law  or  the 
paying  devisee  of  the  land  purchased  will  be  entitled  to  have 
purchase    ^^^  estate  paid  for  bv  the  executor  or  administrator,  and 

money.  *^  •' 

if  the  personal  estate  cannot  be  got  in,  and  the  heir  or 
devisee  pays  for  the  land  oat  of  his  own  pocket  he  may 
afterwards  call  upon  the  personal  representative  to  rein^- 
Uurse  him.  So,  if  the  personal  estate  is  insuflScient  t«> 
perform  the  contract,  and  the  agreement  is  on  that  ac- 
count rescinded,  yet  the  heir  or  devisee  will  be  entitled 
(o  the  personalty  so  far  as  it  goes.  But  if  by  reason 
of  the  complication  of  the  testator's  affairs,  the  pur- 
chase money  cannot  be  immediately  paid,  and  the  ven<lor 
for  that  reason  rescinds  the  contract,  yet  on  the  coming 
in  of  the  assets  the  devisee  of  the  estate  contracted  for 
may  compel  the  executor  to  lay  out  the  purchase  money 
In  the  purchase  of  other  estates  for  his  benefit.  But  if 
a  title  cannot  be  made,  or  there  was  not  a  perfect  con 
tract,  or  the  Court  should  think  the  contract  ought  not 
1o  be  executed,  in  all  these  cases  there  is  no  conversion 
of  real  estate  into  personal  upon  which  the  right  of  the 
executor,  on  the  one  hand,  and  of  the  heir  or  devisee,  on 
the  other,  depends,  and  therefore,  if  the  vendor  dies  the 
estate  will  go  to  the  heir-at-law  of  the  vendor  in  the 
same  manner  as  if  no  contract  had  been  entered  into, 
and  the  heir  or  devisee  of  the  purchaser  will  not  be  en- 
titled to  the  money  agreed  to  be  paid  for  the  lands,  or 
to  have  any  other  estate  bought  for  him. 

Broome  v.  Monck,  10  Ves.  597. 
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053.  Where  a  Bpeeific  legacy  is  pledged  or  charged  Specific 
by  the  testator,  the  specific  legatee  is  entitled  to  ha.ve  his  charged  by 
legacy  redeemed  or  exonerated  by  the  executor,  and  if  *®^^*^^ 
the   executor   fails  to  perform   that   duty,   the   specific 
legatee  is  entitled  to  compensation  of  the  amount  of  his 
legacy  out  of  the  general  assets  of  the  testator.    There- 
fore, if  a  legacy  be  of  a  silver  cup  or  of  a  jewel,  and  it  be 

in  pledge  at  the  testator's  death,  the  legatee  has  a  right 
to  call  upon  the  executor  to  redeem  it,  and  to  deliver  it  to 
him. 

054.  Legatees  of  specific  legacies  of  shares  in  bank-  Calls  on 
ing  or  other  companies  are,  generally  speaking,  liable  to  ^  "^*'' 
pay  calls  made  subsequent  to  the  testator's  death. 

095.  On  the  death  of  a  master  the  agreement  for  Services 
services  on  the  part  of  an  apprentice  is  at  an  end.  tic*^^*^^" 
generally  speaking,  and  it  seems  that  the  executors  of  the 
master  are  discharged  from  all  agreements  and  covenants 
for  the  instruction  of  the  apprentice;  for  these  are  con- 
fiidercd  as  personal  to  the  testator  and  determined  by  his 
death.  But  the  covenant  on  the  part  of  the  master  for 
maintenance  of  the  apprentice  still  continues  in  force; 
and  therefore  executors  are  liable  in  an  action  on  cove- 
nant as  far  as  he  has  assets,  if  he  neglects  to  maintain 
him. 

R.  V.  Chaplain,  Comberb,  324. 

^^%.  If  a  man   perform   services  for  the   testator  Services 
without  any  view  to  a  reward,  but  in  expectation  of  a^rtestr-^ 
legacy,  he   cannot,  in   the  absence  of  an  understanding  ^^'■• 
between  the  parties  that  he  was  to  be  paid  only  by  a 
legacy  set  up  any  demand  for  his  services  against  the 
executor  or  administrator. 

LeSaife  v.  Couasmaker,  1  Esp.  188. 

OI5T.   An  executor  cannot  be  compelled  to  complete  ^>ft  of  tes 

tator 

the  ^ft  of  the  testator,  therefore,  an  act  of  bounty  which 
has  not  been  perfected  by  the  testator  is  of  no  avail 
agaiust  his  executor. 

yield  V.  Smith,  14  Ves.  491. 
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A  son  working  at  home  upon  his  father's  place  would  not  be  entitled 
to  recover  for  work  and  labour  in  the  absence  of  an  agreement  to  that 
effect. 

Campbell  v.  MeKerricher^  6  O.  R.  85. 

Where  services  are  performed  for  a  relative  or  other  person  upon 
a  mere  reliance  that  the  party  serving  will  share  his  bounty  under  bis 
will,  such  services  will  not  support  an  action  as  upon  &n  implied  assump- 
sit to  pay  in  money. 

Whyatt  V.  Marsh,  4  U.  C.  R.  485. 

See  McClarty  v.  McClarty,  19  C.  P.  311. 

Compensation  may  be  recovered  as  damages  for  breach  of  the 
promises. 

Smith  v.  McGugan,  21  A.  R.  542. 
See  Murdoch  v.  West,  24  S.  C.  R.  305. 


Escrow. 


Continu- 
ing guar- 
itntf'c. 


65^.  If  a  person  who  has  delivered  a  deed  as  an 
escrow  to  be  handed  over  to  the  pai-ty  for  whose  use  it  is 
made,  upon  tlie  performance  of  some  condition,  happen  to 
die  before  the  performance  of  the  condition,  and  tlu* 
condition  be  afterwards  performed,  the  deed  is  available, 
notwithstanding  the  death  of  him  who  made  it. 

Copcland  v.  StephenSy  1  B.  &  A.  GOC. 

050.  If  a  man  enters  into  a  continuinc:  guarantee 
and  dies  his  executor  is  not  liable  upon  it  for  advance 
made  after  the  testator's  death,  which  operates  as  a  revo- 
cation. 

Bradley  v.  Morgan,  1  Hurlst.  &  C.  240. 

Under  the  Devolution  of  Estates  Act  the  executor  of  a  deceased 
lessor  can  make  a  valid  renewal  of  a  lease  pursuant  to  the  covenant  of 
the  testator  to  renew. 

Re  C.  P.  R.  and  National  Club,  24  O.  R.  205. 
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CHAPTER  IV. 

PAYMENT  OF  LEGACIES. 

The  next  duty  of  an  executor  after  payment  of  debts 
is  payment  of  legacies.  % 

0«0.  A  lecaev  is  defined  to  be  "  some  pai*ticular  i^gRcy  dc 
thing  or  things  given  or  left,  either  by  a  testator  in  liis 
testament,  wherein  an  executor  is  appointed,  to  be  paid 
or  performed  by  his  executor,  or  by  an  intestate  in  a 
codicil  or  last  will,  wherein  no  executor  is  appointed,  to 
be  paid  or  performed  by  an  administrator/' 

Ward  T.  Grey,  2G  Beav.  485. 

Legacy  validated  by  codicil. 

PurctU  V.  Btrgin,  20  A.   U.  .13r». 

Acceptance  of  legacy. 

Robertson  v.  Junkin,  20  S.  C.  K.  at  100. 

OOl.  Of  legacies  there  are  two  kinds — general  and  Kinds  of 
sjiecific.  A  legacy  is  general  when  it  is  so  given  as  not  to  '^^f**-**^*** 
amount  to  a  bequest  of  a  paiiicular  thing  or  money  of  a 
testator  distinguished  from  all  others  of  the  same  kind.  A 
legacy  is  specific  when  it  is  a  bequest  of  a  specified  part 
of  the  testator's  personal  estate,  which  is  so  distinguish- 
ed. Thu»,  for  example,  "  I  give  a  diamond  ring,"  is  a 
general  legacy,  which  may  be  fulfilled  by  the  delivery  of 
any  ring  of  that  kind;  while,  ^*  I  give  the  diamond  ring 
presented  to  me  by  A.,"  is  a  specific  legacy,  which  can 
only  be  satisfied  by  the  delivery  of  the  identical  subject 
Again,  if  the  testator,  having  many  brooches  or  horses, 
bequeath  a  "  brooch  ^'  or  "  a  horse  "  to  B.,  in  these  cases 
the  legacy  is  general.  But  a  bequest  of  such  a  part  of 
my  stock  of  horses  which  A.  shall  select,  to  be  fairly  ap- 
praised, to  the  value  of  f  800,"  or  of  "  all  the  horses  which 
I  may  have  in  my  stable  at  the  time  of  my  death,"  is 
specific. 

Wms.  p.  1019. 
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Diflference  662.  The   distinction   between    these  two  sorts  of 

between 

general  legacies  is  of  the  grecatest  importance;  for,  if  there  be  a 
fie  le^Ses  deficiency  of  assets,  a  specific  legacy  will  not  be  liable  to 
abate  with  the  general  legacies;  while,  on  the  other 
hand,  if  the  specific  legacy  fail  by  the  ademption  or  in- 
adequacy of  its  subject,  the  legatee  will  not  be  entitled 
to  any  recompense  or  satisfaction  out  of  the  general  per 
sonal  estate.  So  that,  though  specific  legacies  have  in 
some  respects  the  advantage  of  those  that  are  general, 
yet  in  other  respects  they  are  distinguished  from  them 
to  their  disadvantage. 

Wms.  p.  1020. 


«*nce. 


Specific  003.  Again,  if  there  be  a  specific  bequest  of  a  thing 

ueotiest  of 

thing  not  described  as  already  in  existence,  and  no  such  thing  ever 
in  exist-  ^1^  exist  amoug  the  testator's  effects,  the  legacy  fails. 
Thus,  although  a  gift  of  "  my  grey  horse  "  will  pass  a 
black  horse,  which  is  not  strictly  grey,  if  it  be  found  to 
have  been  the  testator's  intention  that  it  should  pass  by 
that  description;  yet  if  the  testator  had  no  horse,  the 
executor  is  not  to  buy  a  grey  one.  On  the  other  hand, 
if  the  bequest  is  of  "  a  horse,"  and  no  horse  be  found  in 
the  testator's  possession  at  the  time  of  his  death,  the 
executor  is  bound,  provided  the  state  of  the  assets  will 
allow  him,  to  procure  a  horse  for  the  legatee. 

Wms.  p.  1020. 

004.  It  seems  to  havo  loen  once  considered  as  the 
criterion  of  a  specific  legacy,  that  it  is  liable  to  ademjv 
tion.  But  this  has  since  betm  repeatedly  denied.  And  it 
has  evt»r  been  held  that  a  legacy  may  be  si>ecific,  not  with 
standing  the  testator  expressly  provides  that  it  "  shall 
not  be  deemed  specific,  so  as  to  be  capable  of  ademption." 

Jacques  v.  ChamherSf  2  CoU.  435. 


Ademp- 
tion. 


««5.  A  testator  bequeathed  to  W.  L.  £1,500,  '*  due  to 
me  by  R.  C,  and  secured  by  mortgage."  After  th*' 
making  of  this  will,  and  in  testator's  lifetime,  R.  C.  »oW 
to  one  H.,  the  property  mortgaged,  and  the  testator,  to 
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facilitate  the  sale  and  secure  the  debt  due  him,  took  from 
E.  a  mortgage  of  this  and  other  property,  and  a  covenant 
to  pay  the  amount;  retaining  the  mortgage  from  R.  C, 
under  which  he  held  the  legal  estate  in  the  land,  and 
the  bond  originally  obtained  from  R.  C.  for  the  debt. 
The  testator  died  without  altering  his  will  in  regard  to 
this  legacy.    Held,  that  the  legacy  was  not  adeemed. 

Loring  v.  Loring,  12  Chy.  103. 

^^^.  The  testator  bv  his  will  made  in  Julv,  1877, 
devised  to  his  son  G.  certain  real  estate  and  brewery,  ex- 
pressing that  "this  devise  be  accepted  by  and  to  be  in 
full    discharge  of   any  and   every  claim   he   shall   have 
against  my  estate  at  the  time  of  my  decease."    In  a  subs<*- 
(inent  clause,  "  L.,"  the  testator  declared  that  in  the  event 
of  selling  landii  specifically  devised,  the  proceeds  were  to 
be  substituted  for  the  lands  by  charging  the   proceeds 
against  the  real  estate  of  the  testator.    The  testator  was 
indebted  to  G.  in  the  sum  of  f  36,146.86,  and  on  the  8th  of 
October,  1879,  the  parties  met  and  agreed  that  the  testa- 
tor should  sell  part  of  the  lands  devised  to  him,  includ- 
ing the  brewery,  to  G.  for  |27,000,  and  the  brewery  plant 
for  f 6,987.20,  which  was  credited  on  G.'s  claim  against 
the     testator.    G.     subsequently,     under     clause     "L." 
claimed  against  the  estate  of  the  testator,  payment  of 
the  amount  for  which  the  brewery  premises  and  plant 
were  sold,  he  swearing  that  he  was  ignorant  of  the  con- 
tents of  the  will.    Thereupon  the  plaintiffs,  two  of  the 
executors  and  trustees,  instituted  proceedings  seeking  to 
obtain  a  construction  of  the  will.     Held,  reversing  the 
fudgment  of  the  Court  below,  that  the  agreement  entered 
into  between  the  father  and  son  superseded  the  devise 
[a  the  son. 

Archer  v.  Severn,  8  A.  R.  725. 

^OT.  Courts  in  general  are  averse,  from  construing  Courts  ad 
eg^ci^s,  to  be  specific,  and  the  intention  of  the  testa- gj^J^i'fi^ 
or  ^with  reference  to  the  thing  bequeathed  must  be  clear.  i«?(rac»e8. 
['o  enter  into  a  discussion  as  to  what  legacies  are  to  be. 


238 


EXECUTOUS   AND   ADMINISTUATOUS. 


Cases  of 

specific 

legacies. 


construed  as  specific,  and  what  general,  is  part  of  the 
subject  of  construction  of  a  will. 

OO^.  It  may  be  stated,  however,  that  as  to  lega- 
cies of  money.  Under  some  circumstances  such  legacies 
may  be  held  to  be  specific,  as,  of  a  certain  sum  of  money 
in  the  hands  of  A. 

2.  Every  devise  of  land  is  specific,  and  so  is  a  be- 
quest of  a  lease  for  years  of  a  farm. 

3.  As  to  bequests  contained  in  the  residuary  claose, 
the  question  whether  such  bequests  are  specific  or  gen- 
eral may  become  important  where  it  is  contended  that 
the  bequest  is  specific,  so  as  to  exonerate  the  personal 
estate,  which  is  the  subject  of  it,  from  debts  and  legacies, 
and  charge  the  realty  therewith,  or  where  the  personal 
estate  so  bequeathed  comprises  property  which  is  wear 
ing  out  rapidly,  such  as  leaseholds  or  lon^  annuities,  an^l 
it  is  given  to  one  for  life,  remainder  to  another. 


OOO.  The  bequest  of  all  a  man's  personal   estate 


( f  eneral 
bequests  of 

personal  generally  is.not  specific,  but  if  a  man  having  personal  pro- 
perty  at  A.,  and  elsewhere  bequeath  all  his  personal 
estate  at  A.  to  a  particular  person,  the  legacy  is  sjiecific. 

Robertson  v.  Broadbent,  8  App.  Cas.  812. 


General 

residuary 

clause. 


OTO.  A  general  residuary  clause  is  not  the  less 
general  because  it  contains  an  enumeration  of  some  of  the 
particulars  of  which  it  may  consist.  Nor  does  the  fact 
that  a  specific  legacy  is  excepted  out  of  a  general  residue 
make  a  gift  of  that  general  residue  specific. 

Taylor  v.  Taylor,  6  Sim.  24G. 

Contin-  OTl.    Contingent  and   executory   interests,   though 

gent  and  ,  ,  *     .   •         •     i  i 

Hxecutory  they  do  not  vest  in  possession,  may  vest  in  right,  so  as  \o 
interests.  ^^^  transmissible  to  the  executors  or  administrators  of  th»* 
party  dying  before  the  contingency  upon  which  they  de- 
pend takes  effect.  Where  that  contingency  is  the  endur- 
ance of  life  of  the  party  till  a  particular  period,  the  inter- 
ests will  obviously  be  altogether  extinguished  by  his 
death  before  that  period. 

Wms.  p.  1071. 
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•T2.  The  general  principle  as  to  the  lapse  of  loga-  f*P«e  ^^ 
eies  by  the  death  of  the  legatee,  may  be  stated  to  be  that 
if  the  legatee  die  before  the  testator's  decease,  or  before 
any  other  condition  precedent  to  the  vesting  of  the  legacy 
is  performed,  the  legacy  lapses,  and  is  not  payable  to  the 
executors  or  administrators  of  the  legatee. 

073.  tJnless  a  legatee  survives  the  testator  theExtinR- 
legacy  is  extinguished,  neither  can  the  executors  or  ad-  "*^  *™**" 
ministrators  of  the  legatee  demand  it. 

Old  authorities,  Wms.  p.  1072. 

074.  Even  where  a  legacy  is  given  to  a  man  and  his  Leg^atee 

dvinflr  be- 

executors,  administrators  and  assigns,  or  to  a  man  and  fore  testa- 
his  representatives,  if  the  legatee  dies  before  the  testa-  ^^^' 
tor,  though  the  executors^  are  named  yet  the  legacy  is 
lost.  If,  instead  of  personal  representatives,  the  word 
"  heirs  "  be  used,  it  has  been  held  that  this  shows  an  in- 
tention on  the  part  of  the  testator  that  the  persons  he 
designates  a»  heirs  are  to  take  by  way  of  substitution 
whenever  the  legatee  may  die,  and  there  shall  be  no 
lapse,  though  he  die  in  the  lifetime  of  the  testator. 

Re  Porter'9  Trusts,  4  Kay  &  J.  188. 

•T5.  A  testator  bequeathed  personal  estate  to  his 
two  sisters,  M.  and  S.,  and  to  their  children,  all  to  share 
alike  if  living.  One  of  the  sisters  died  before  the  testator. 
Held,  that  her  share  lapsed. 

Bradley  t.  Wilson,  13  Ohy.  642. 

UTO.  A  testator  devised  all  his  estate  ("  lands  and 
chattels  ")  to  his  mother  for  life,  and  after  her  death  to 
his  sister  P.  H.,  absolutely,  charged  with  legacies  to 
sev^  ral  persons.  One  of  the  legatees  died  after  the  testa- 
tor, but  before  his  mother,  the  tenant  for  life.  Held,  that 
the  legacy  did  not  lapse,  but  was  a  vested  interest  in  the 
legatee,  and  as  such  went  to  his  personal  representative. 

PoVard  v.  Hodgson,  22  Chy.  287. 
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Testator  OT7.  A  testator  may  declare  on  the  face  of  a  will 

may  de- 
clare that  that  the  legacy  shall  not  lapse,  and  he  may  provide  a 

shatfnot    Substitute  for  the  legatee  dying  in  his  lifetime.    To  effect 

lapse.        this  object  he  must  declare  expressly,  or  in  terms  from 

which   his  intention   can   be   with   sufficient    cl(Mmes# 

collected,  what  person  or  persons  he  intends  to  substitute 

for  the  legatee  dying  in  his  lifetime. 

Broicn  v.  Hope,  L.  R.  14  Eq.  343. 

Legacy  to  678.  If  a  legacy  be  given  to  two  persons  jointly',  al- 

jointiy.  though  one  of  them  happen  to  die  before  .the  testator, 
such  interest  will  not  be  considered  lapsed  or  undisposed 
of,  but  will  survive  to  the  other  legatee;  but  when* 
legacies  are  given  to  legatees  as  tenants  in  common,  if 
any  of  them  die  before  the  testator,  what  was  intended 
for  those  legatees  will  lapse  into  the  residue. 

Mwrley  v.  Bird,  3  Ves    628. 

Legacy  to  6TO.  In  case  of  a  legacy  to  a  legatee  for  life,  witb 

or  I  e  p^jjj^in^^  fQ  another  legatee,  if  the  tenant  for  life  dies 
before  the  testator,  the  remainder  over  takes  effect  upon 
the  death  of  the  testator. 

Lee  V.  Pain,  4  Hare,  225. 

Legacy  680.  If  a  legacy  be  given  to  a  person  with  a  limita- 

tation'overtion  over  if  he  should  die  under  twenty-one,  or  before  the 

happening  of  any  other  event,  and  he  dies  in  the  lifetime 

of  the  testator  under  the  prescribed  age,  or  before  such 

other  event  happens,  the  legacy  over  does  not  lapse. 

Re  GaitskelVa  Tru8t9,  L.  R.  15  Eq.  386. 

wh^n  O^l.   If  a  legacy  be  given  generally  without  specify- 

legacypay.  ing  the  time  when  it  is  to  be  paid,  it  is  due  on  the  day  of 
the  death  of  the  testator,  though  not  payable  till  the  end 
of  the  vear  next  after  the  testator's  death.  This  delav  is 
merely  an  allowance  of  time  for  the  convenience  of  the 
executor,  and  does  not  prevent  the  interest  vestinj^  im- 
mediately on  the  testator's  death.  Hence,  if  the  legatee 
happen  to  die  within  the  year  his  personal  representa- 
tive will  be  entitled  to  the  legacy. 

Oarthshore  v.  Chalie,  10  Ves.  13. 
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OS2.  When  a  future  time  for  the  payment  of  a  legacy  Future 
is  defined  by  the  will  the  lega<?y  will  be  vested  or  con-  payment 
tingent  according  as,  upon  construing  the  will,  it  appears  dle^!^ 
whether  a  testator  meant  to  annex  the  time  to  the  pay- 
ment of  the  legacy  or  to  the  gift  of  it. 

In  ascertaining  the  intention  of  the  testator  in  this  Rules  of 
respect,  the  Courts  of  Equity  have  established  two  posl-  SSi?"^*^ 
tjve  rules  of  construction:  1st.  That  a  beq-uest  to  a  per- 
son payable,  or  to  be  paid  at  or  when  he  shall  attain 
twenty-one  years  of  age,  or  at  the  end  of  any  other  cer- 
tain determinate  term,  confers  on  him  a  vested  interest 
inunediately  on  the  testator's  death,  as  debitum  in  prae- 
senti  solvendum  in  futuro,  and  transmissible  to  his  ex- 
ecutors or  administrators,  for  the  words  "  payable  "  or 
**  to  be  paid,"  are  supposed  to  disannex  the  time  from  the 
gift  of  the  legacy,  so  as  to  leave  the  gift  immediate,  in 
the  same  manner  in  respect  of  its  vesting,  as  if  the  be- 
quest stood  singly,  and  contained  no  mention  of  time. 
2nd.  That  if  the  words  "  payable  "  or  "  to  be  paid  "  are 
onaitted,  and  the  legacies  are  given  at  twenty-one,  or  if, 
when,  in  case,  or  provided  the  legatees  attain  twenty-one 
or  any  other  future  definite  period,  these  expressions 
annex  the  time  to  the  substance  of  the  legacy,  and  make 
the  legatee's  right  to  it  depend  on  his  being  alive  at  the 
time  fixed  for  its  payment.  CJonsequently,  if  the  legatee 
happens  to  die  before  that  period  arrives,  his  personal 
representative  will  not  be  entitled  to  the  legacy. 

Shrimpton  v.  Sihrimpton,  31  Beav.  425. 
Hanson  v.  Orafiamt  6  Ves.  245. 

OSS.  The  exceptions  to  the  first  rule  are:  1.  The  rule  Excep 
itself  is  always  subservient  to  the  intention  of  the  testa- 5?*^?®  ^' 

nret  rule. 

tor,  and,  therefore,  if  upon  construing  the  whole  will,  it 
clearly  appears,  that  the  testator  meant  the  time  of  pav- 
ment  to  be  when  the  legacy  should  vest,  no  interest  shall 
be  transmissible  to  the  executors  or  administrators  if  the 
legatee  dies  before  the  period  of  payment.  If  the  testator 
thinks  proper  to  say  distinctly  that  his  legatees,  general 

K.B.A.— 16 
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Excep- 
tions to 
second 
rule. 


or  residuary,  shall  not  be  entitled  to  the  property  nnleiis 
they  live  to  receive  it,  there  is  no  law  against  such  in- 
tention, if  clearly  expressed. 

Johnson  V.  Crook,  12  C.  D.  639. 

2.  If  the  event  upon  which  the  legacy  is  directed  to 
be  paid  be  uncertain  as  to  its  taking  place,  then  the 
legacy  becomes  a  conditional  legacy,  and  will  not  de- 
volve on  the  executors  or  administrators  unless  the  con- 
ditions be  performed  by  the  happening  of  the  event. 

Old  Authorities,  Wms.  p.  1091. 

084.  The  exceptions  to  the  second  rule  are: 

1.  Where  a  testator  bequeaths  a  legacy  to  a  person 
at  a  future  time,  and  either  gives  him  the  intermediate 
interest  or  directs  it  to  be  applied  for  his  benefit,  the 
Court  there  construes  the  disposition  of  the  interest  to  be 
an  indication  of  the  testator's  intention  that  the  legatee 
should,  at  all  events,  have  the  principal,  and  on  these 
grounds  holds  such  legacies  to  be  vested. 

Vaudry  v.  Oeddes,  1  R.  &  M.  208. 

2.  Where  a  person  bequeathe  a  sum  of  money,  or 
other  personal  estate  to  one  for  life,  and  after  his  decease 
to  another,  the  interest  of  the  second  legacy  is  vested, 
and  his  personal  representatives  will  be  entitled  to  the 
property,  though  he  dies  in*  the  lifetime  of  the  person  to 
whom  the  property  is  bequeathed  for  life. 

Leake  v.  Robinson,  2  Meriv.  363. 

Children  68S.  In    Construing   a   settlement    or    will    which 

take  vest- 

ed  interest  makes  a  provision  for  children  subject  to  a  pnor  life- 
interest,  the  Court  leans  strongly  in  favour  of  that  cou- 
struetiou  by  which  the  cliildren  will  take  a  vested  interest 
at  twenty-one  or  marriage,  whether  they  survive  the  ten- 
ant for  life  or  not.  The  presumption  is  that  the  child 
acquires  a  vested  and  transmissible  interest  at  the  period 
when  it  is  most  needed,  viz.,  at  twenty-one,  if  a  son,  or 
on  marriage  or  at  that  age,  if  a  daughter. 

Re  Knowles,  21  C.  D.  806. 
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OiiO.  As  to  lei^acies  payable  out  of  real  estate  only,  l^egacies 
the  first  rule,  as  above  stated,  as  adopted,  with  reference^tof  real 
to  legacies  payable  out  of  the  personal  estate,  viz.,  that  ^^^ 
when  the  gift  and  time  of  payment  are  distinct  the 
legacy    vests    immediately,,    does    not    hold,    generally 
speaking. 

Wins.  p.  If  17. 

•ST.  There  is  an  exception  to  this  rule  respecting  Excep- 
vesting  of  legacies  charged  on  land.    Thus,  when  a  legacy  ^le^s  to 
is  bequeathed   to  a  child   on    attaining    twenty-one   or^^^^^^^^ 
marrying,  or  any  other  event  personal  to  him,  the  legacy  laud. 
is  evidently  postponed  to  the  time  specified,  from  its 
being  considered  that  the  legatee  will  then  want  the 
benefit  of  the  legacy;  whereas,  when  the  estate  is  de- 
vised to  a  person  for  life,  and  after  his  decease  is  charged 
wath  the  legacy,  the  legacy  is  evidently  postponed  tiil  the 
decease  of  the  devisee  for  life  from  its  being  incompatible 
with   his  life  estate,   that  it   should   be  raised  in  his 
lifetime. 

08S.  It    sometimes    happens    that     legacies    are  Legacies 
charged  on  a  mixed  fiind;  that  is,  both  on  real  and  per- JnS 
sonal  estate.    In  that  case  the  personal  estate  is  consider-  ^""^* 
ed  to  be  the  primary  fund  and  the  real  estate  to  be  tho 
auxiliary  fund  for  the  payment  of  legacies.    So  far  as  tlie 
personal  fund  will  extend  to  pay  them  the  case  is  govern- 
ed by  the  same  rules  as  if  the  legacies  were  payable  out 
of  the  personal  estate  only.    So  far  as  the  real  estate 
must  be  resorted  to  for  the  payment  of  the  legacies,  th<» 
ease  is  governed  by  the  same  rules  as  if  they  were  charged 
on  real  estate  onlv. 

Re  Hudson's  Trusts,  1  Dru-  6. 

OSO.  Lega'cies  directed  to  be  paid  out  of  a  mixed 
residue  are  a  charge  on  land. 

Young  v.  Pwrv€9,  11  O.  R.  597. 

•OO.  A  conditional  legacy  is  defined  to  be  a  bequest,  Condition 
whose  existence  depends   upon  the  happening  or  not* 
happening  of  some  uncertain  event  by  which  it  is  either 
to  take  place  or  be  defeated. 
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Conditions         OOl.  Conditions  are  either  precedent  or  subsequent. 

precedent  , 

or  subse-    When  a  condition  is  precedent  the  legatee  has  no  vested 
quent        interest  till  the  condition  is  performed.    When  a  con- 
dition is  subsequent  the  interest  of  the  legatee  vests  in 
the  first  Instance,  subject  to  be  divested  by  the  non-per 
f  ormance  or  breach  of  the  condition. 

impos-  002.  When  a  condition  precedent  to  the  vestinc  of 

Bible  con-      _  x  c 

dition  pre-  the  legacy  is  impossible  the  bequest  is  discharged  of  the 
*^®"**      condition,  and  the  legatee  will  be  entitled  as  if  the  legacy 
were  unconditional.     If    the    impossibility  of   the    condi- 
tion is  unknown  to  the  testator,  the  impracticability  of 
the  performance  will  be  a  bar  to  the  claim  of  the  legatee. 

Lowther  v.  Caven4ish,  1  Eden,  116. 

8^K»n-  OOS.  Where  a  condition  subsequent  is  impossible. 

^dition  sub- the  Condition  is  void,  and  the  legacy  single  and  absolute. 

sequent.  <=»     •/  c? 

If  a  condition  precedent  requires  an  act  which  is  malum 
in  se  then  not  only  the  condition  but  the  bequest  itself  is 
void. 

Walker  v.  Walker,  2  De  G.  F.  &  J.  255. 

Perform-  094.  When  a  performance   of   a   c<Midition    subse- 

ance  of 

condition  queut  is  illegal,  then  the  condition  is  void,  and  the 
quent  ii-  bcqucst  freed  from  it  as  though  it  had  been  given  uneon- 
legai.        ditionally. 

Egerion  v.  Lord  BroicnloWf  4  H.  L.  C.  1. 

Perform-  095.  Although  the  general  rule  is  that  conditions 

anoe  of  c^  c? 

condition  precedent  must  be  strictly  performed,  yet  if  the  condition 
precedent.  .^  performed  so  as  to  substantially  fulfil  the  testator's  in- 
tention it  is  sufficient.  But  the  observance  of  the  time 
mentioned  in  the  condition  may  be  material  to  tbe  doe 
performance  of  it.  In  all  cases  where  there  is  a  limita- 
tion over  of  the  legacy,  upon  the  legatee  not  performing 
a  condition  within  the  time  prescribed  for  that  purpose, 
if  the  terms  are  not  literally  applied,  when  the  con- 
dition will  be  held  not  to  be  performed  within  the  intent 
and  meaning  of  the  testator. 
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OOO.  With  respect  to  the  performance  of  conditions  Perfonn- 
sobseqaent,  the  general  rule  is  that  they  are  to  be  con- conditions 
strued  with  great  strictness,  as  they  go  to  divest  estates*"^ 
already  vested;  therefore,  the  very  event  must  happen, 
or  the  act  with  all  its  details  must  be  done  in  order  to- 
deprive  the  legatee  of  his  legacy. 

Re  Clark's  Trusts,  L.  R.  9  Eq.  378. 

•OT.  A  condition  that  the  legatee  shall  not  dispute  Condition 
Ibe  will  is  valid,  though  it  has  been  in  general  considered  tee  sh^ 
as  in  terrorem  merely,  and  will  not  operate  as  a  f orf ei-  '^JJ^j^-n 
ture  by  reason  of  the  legatees  having  disputed  the  vali- 
dity or  effect  of  the  will,  but  where  the  legacy  is  given 
over  to  another  person,  in  case  of  a  breach  of  such  con- 
dition, then  if  the  legatee  controvert  the  will  his  interest 
will  cease  and  vest  in  the  other  legatee.    If,  instead  of 
being  given  over  to  a  stranger,  the  legacy  is  limited  over 
to  the  executors,  in  the  event  of  the  condition  being 
broken,  such  condition  is  still  merely  regarded  as  in  ter- 
rorem and  not  obligatory. 

Cooke  V.  Turner,  15  M.  &  W.  727. 

•OS.  As  to  conditions  in  restraint  of  marriage,  con-  Condi- 
ditions  which  do  not  directly  or  indirectly  import  aUgJ^nJ^oT 
absolute  injunction  to  celibacy  are  valid;  thus,  conditions ™*^"*'^ 
restraining  marriage  under  twenty-one,  or  other  reason- 
able age,  without  consent  of  executors,  guardians,  etc.,  or 
requiring  or  prohibiting  marriage  with  particular  per- 
sons, and  the  like,  are  valid  and  legal  conditions. 

Hodgson  v.  HaVford,  11  C.  D.  959. 

BOO.  The  law  will  not  allow  conditions  in  absolute  in  abeo- 

lute  r^* 

restraijit  of  marriage,  but  if  property  is  limited^  to  a  per-  straint  of 
8on  until  that  person  marries,  and  when  such  marriage  '^*"^*^® 
happens,  then  over,  such  limitation  may  be  valid. 

Jones  V.  JoneSt  1  Q.  B.  D.  179. 

TOO.  As  to  conditions  in  restraint  of  marriage  with-  in  re- 
out  consent,  not  under  the  age  of  twenty-one  or  other  rea-  maniage 
sonable  age,  but  generally,  such  conditions  are  in  ter-^^g^^t 
rorem   merely,   if    there   is   no    disposition    over,    and, 
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whether  precedent  or  subsequent  are  inoperative  for 
the  vesting  or  divesting  of  a  legacy;  but  if  there  is  a 
direction  that  the  legacy,  in  the  event  of  a  breach  or 
non-performance  of  such  a  condition,  shall  go  over 
to  another  legatee,  the  condition  is  obligatory. 

Llopd  V.  Brantoftf  3  Mer.  116. 

Requiring         TOl.   In  the  instance  of  conditions  requiring  marri- 

withcin    age  With  the  consent  of  executors  or  trustees,  it  has  been 

decided  that  such  consent  must  be  obtained  before  or  at 

the  marriage.    A  subsequent  approbation  will  not  be  a 

performance  of  the  condition. 

Clarke  v.  Parker,  19  Ves.  17. 

Unoondi-  702.  A  general  consent  given  to  the  legatee  after 

r^ent.  attaining  majority  will  be  sufficient,  and  an  unconditional 
consent  once  given  cannot  be  retracted  unless  for  g^otwi 
reasons,  moral  or  pecuniary,  afterwards  discovered. 

LeJeune  y.  Budd,  6  Sim.  441. 

Refusal  to  703.  If  an  executor  or  trustee,  whose  consent  is 
required,  refuse  to  execute  his  power,  the  Court  will 
direct  an  enquiry  into  the  proposed  marriage  and  as  to 
its  propriety. 

Clarke  v.  Parker,  19  Ves.  18. 

Legacies  704.  Where  legacies  are  given  to  persons  in  the 

to  person  ^  _  _  .  - 

as  execu-    character  of  executors,  and  not  as  marks  of  personal  tv- 

^"*         gard  only,  such  bequests  are  considered  to  be  given  upon 

an   implied   condition,  namely,  that  the   parties  clothe 

themselves  with  the  character  in  respect  of  which  the 

benefits  were  intended  for  them. 

Abbot  V.  Maaaie,  3  Ves.  148 

Presump-  705.  The  presumptiou  is  that  a  legacy  to  a  person 

8uoh  ofcses.  apiK)inted  executor  is  given  to  him  in  that  character,  and 
it  is  on  him  to  show  something  in  the  nature  of  the 
legacy,  or  other  circumstances  arising  on  the  will  to 
repel  the  presumption.  The  presumption  will  be 
butted,  if  it  appears  either  from  the  wording  of  the 
quest  or  from  the  fair  construction  of  the  will  that  t 
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bequest  is  given  to  him  independently  of  his  character  as 
executor. 

Re  Appleton^  29  G.  D.  803. 

TOO.  If  the  legatee  prove  the  will  with  an  intention  Perform- 
to  act  under  it,  that  will  be  a  sufficient  performance  of  condition 
the  condition,  or  if  the  legatee  unequivocably  manifests 
an  intention  to  act  in  the  executorship,  as  by  giving 
directions  about  the  funeral  of  the  testator,  and  be  pre- 
vented by  death  from  further  entering  upon  his  office, 
that  will  also  be  a  performance  of  the  condition. 

Lexcis  V.  MattheiCB,  L.  R.  8  Eq.  277. 

TOT.  Where  the  testator  has  twice  bequeathed  aTwoiega- 

CI  68  ti) 

legacy  to  the  same  person,  it  becomes  a-question  whetlii^r  game  per- 
the  legatee  be   entitled  to   both  or  one  only;   that   is,  ®°"- 
whether  the  second  legacy  shall  be  regarded  as  merely  a 
repetition  of  the  prior  bequest,  or  whether  it  shall  be  cou-Cumuia-  . 
stnied  as  an  additional  bounty  and  cumulative  to  thecies. 
former  benefit. 

Lohley  V.  8iocli9,  19  Beav.  393. 

T08.  1st.  Where  there  is  no  internal  evidence  of  in- Internal 
tention,  the  following  positions  of  law  appear  established.  oMn^ten^ 

I.  If  the  same  specific  thing  is  bequeathed  twice  to  tator. 
the  same  legatee  in  the  same   will,  or  in  the  will,  and 
again  in  a  codicil,  in  that  case  he  can  claim  the  benefit 
only  of  one  legacy,  because  it  could  be  given  no  more 
than  onee. 

II.  Where  two  legacies  of  quantity  of  equal  amount 
are  bequeathed  to  the  same  legatee  in  one  and  the  same 
instrument,  there  also  the  second  bequest  is  considered 
a  mere  repetition,  and  he  shall  be  entitled  to  one  legacy 
only. 

III.  Where  two  legacies  of  quantity  of  unequal 
amount  are  given  to  the  same  person  in  the  same  instru- 
ment, the  one  is  not  merged  in  the  other,  but  the  latter 
shall  be  regarded  as  cumulative,  and  the  legatee  is  en- 
titled to  both. 
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IV.  Lastly,  where  two  legacies  are  given  simpliciter 
to  the  same  legatee  by  different  instruments,  In  that  case^ 
also,  the  presumption  is,  that  the  latter  is  cumnlatiTe, 
whether  its  amount  be  equal  or  unequal  to  the  former. 

Wms.  p.  1156. 

2nd.  Where  there  is  initernal  evidence  of  the  inten- 
tion of  the  testator.  In  many  cases  the  will  or  codicil 
affords  intrinsic  evidence  that  the  second  gift  was  in- 
tended by  the  testator  as  a  mere  substitution  for  the 
first,  and  consequently  that  one  legacy  alone  was  in- 
tended. For  example,  where  a  later  codicil  appears  to 
be  a  mere  copy  of  the  former,  with  the  addition  of  a 
single  legacy,  or  when  it  is  manifest  that  the  latter  in- 
strument was  made  for  the  purpose  of  explaining  or 
better  ascertaining  the  legacies  bequeathed  by  the 
former.  So,  if  in  two  instruments  the  legacies  are  not 
given  simpliciter,  but  the  motive  of  the  gift  is  expressed 
and  in  both  instruments  the  same  motive  is  expressed 
and  the  same  sum  is  given,  the  Court  considers  the  two 
coincidences  as  raising  a  presumption  that  the  testator 
did  not,  by  the  second  instrument,  mean  a  second  gift, 
but  meant  only  a  repetition  of  the  former  gift.  But  the 
Court  raises  this  presumption  only  where  the  double  co- 
incidence occurs  of  the  same  motive  and  the  same  sum 
in  both  instruments.  It  will  not  raise  it  if  the  same  mo- 
tive be  expressed  in  both  instruments,  and  the  sums  be 
different.  Consequently,  the  legatee  is  in  such  case  en- 
titled to  both  sums. 

Russell  y.  Dickson,  4  H.  L.  C.  293. 
Lord  V.  Sutcliffe,  2  Sim.  273. 

Internal  TOO.  The  ordinary  inference  that  legacies  are  cuma- 

thatie^cy  lutive,  arising  from  the  fact  of  their  being  of  unequal 
tiv™."^*'  amount,  or  of  their  being  given  by  different  instruments, 
may  be  strengthened  by  internal  evidence  as,  where  one 
is  given  generally,  and  the  other  for  an  express  purpose, 
or  where  one  reason  is  assigned  for  the  former,  and  an- 
otbf  r  for  the  latter;  or  where  the  legacies  are  not  ejusdem 
generis,  as  where  an  annuity  and  a  sum  of  money  are 


PAYMENT  OF   LEGACIES.  249 

given,  or  two  annuities  of  the  same  amount  by  different 
instruments,  the  one  payable  quarterly,  the  other  half- 
yearly;  or  where  one  legacy  is  vested  and  another  con- 
tingent. 

Lee  V.  Pain,  4  Hare,  223. 

710.   Where  a  debtor  bequeaths  to  his  creditor  a  Debtor 
legacy  equal  to  or  exceeding  the  amount  of  his  debt,  it  is  U^^^acy 
presumed,  in  the  absence  of  any  intimation  of  a  contrary  ^  creditor 
intention,  that  the  legacy  was  meant  by  the  testator  as 
a  satisfaction  of  the  debt.    This  presumption  of  satisfac- 
tion is  rebuttable,  as,  where  the  debt  was  not  contracted 
till  after  the  making  of  the  will,  or  where  the  debt  is 
due  upon  a  current  account,  or  where  it  was  upon  a 
bill  of  exchange  or  other  negotiable  security. 

Re  Fletcher,  38  C.  D.  573. 

Til.    If  a  legacy  is  at  all  contingent  or  uncertain,  it  Legacy 
is  not  deemed  a  satisfaction  of  a  debt;  nor  where  theS^^J^a" 
legacy  is  payable  immediately  after  the  death  of  the^*^**^*^ 
testator.    A  legacy  of  a  specific  chattel  is  not  a  satisfac- 
tion of  a  debt. 

Byde  v.  Byde,  1  Cox.  49. 

712.   Where  a  parent  is  under  obligation  by  articles  Presump- 
or  settlement  to  provide  portions  for  his  children,  and  he  isfaction 
afterwards  makes  a  provision  by  will  for  them,  such  tes-  for^nce. 
tamentary  provision  is  presumed  to  be  a  satisfaction  or 
performance  of  the  obligation. 

Thynne  v.  Olengall,  2  H.  L.  C.  131. 

71S.  This  presumption  may  be  repelled  or  fortified  f^^^j^J^ 
bv  intrinsic  evidence  derived  from  the  nature  of  the  two  repelled. 
pi-o^isions.  WHiere  the  two  provisions  are  of  the  same  na- 
ture, or  where  there  are  but  slight  differences,  the  two 
instruments  afford  intrinsic  evidence  against  a  double 
provision.  Where  the  two  provisions  are  of  a  different 
nature,  the  two  instruments  afford  intrinsic  evidence  in 
favour  of  a  double  provision. 

Gl<hjer  v.  Hartcup,  34  Beav.  74.  ' 
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bBoueatu-  7^^'  Where  a  creditor  bequeaths  a  legacy  to  his 
ing  legacy  jd(»btor,  and  either  does  not  notice  the  debt  or  mentions  it 
in  such  a  manner  as  to  leave  his  intention  doubtful;  and 
after  his  death  the  securities  for  the  debt,  if  any  exist, 
are  found  uncancelled  among  the  testator's  property,  the 
legacy  to  the  debtor  is  not  considered  as  necessarily  or 
even  prima  facie  a  release  or  extinguishment  of  the  debt. 

r'^dred^  TIS.   Evidence  clearly  expressive  of  the  intention  to 

release  is  required  if  a  testator  expressly  bequeaths  the 
debt  to  his  debtor;  this,  being  no  more  than  a  release  by 
will  operates  only  as  a  legacy  and  the  debt  is  assets, 
therefore  subject  to  the  payment  of  the  testator's  debts. 

Edm  V.  Smyth,  5  Ves.  341. 

i^b^  TIO.   Where  a  legatee  is  indebted  to  the  testator, 

to  testator  the  executor  may  retain  the  legacy  either  in  part  or  full 
satisfaction  of  the  debt  by  way  of  a  set-off. 

strong  v.  Bird,  L.  R.  18  Eq.  316. 

Appoint-  TIT.   Where  there  is  an  appointment  of  a  debtor  to 

debtor  to    the   oflice  of   executor,  the.  debt    due  from  the  debtor- 
ejwc^itor.    executor  is  considered  to  have  been  paid  to  him  by  him- 
self, and  the  executor  ia  .icoountable  for  the  amount  of 
his  debt  as  assets. 

Strong  v.  Bird,  L.  R.  18  Eq.  816 ;    Be  Appelbe  (1891)  8  Qfiy. 
422 ;  Be  Uylop  (1894)  3  Cby.  522. 

Appoint-  T18.   If  a  debtor  makes  his  creditor,  or  the  executor 

creditor     of  his  Creditor,  his  executor,  this  alone  is  no  extingoi^h- 
executor.    ^^^^  ^^   ^^^   ^^^^   though  there   be  the  same  hand  to 

receive  and  pay;  but  if  the  executor  has  assets  of  the 
debtor,  it  is  an  extinguishment  because  it  is  within  the 
rule  that  the  person  who  is  to  receive  the  money  is  the 
person  who  ought  to  pay  it,  but  if  he  has  no  assets  he  is 
not  the  person  who  ought  to  pay,  though  he  is  the  person 
who  ought  to  receive  it. 

inconsw-  T19.  If  a  gift  to  one  legatee  in  the  earlier  part  of  the 

tentgrift«.  ^  "  '^ 

will  is  inconsistent  with  a  subsequent  gift  to  another 
legatee  in  the  will,  or  in  a  codicil,  this  inconsistencr 
operates  as  an  ademption  or  revocation  of  the  earlier  grif* 
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As  to  specific  legacies;  in  order  to  complete  thepompie- 
titltf  of  a  specific  legatee  to  his  legacy,  the  thing  bequeath-  title  to 
ed  must,  at  the  testator's  death,  remain  in  specie  as  de-  ?]^ie8. 
»oribed  in  the  will,  otherwise  the  legacy  is  considered  as 
reyoked  by  ademption.    For  instance,  if  the  legacy  be  of 
a  8i)ecified  chattel,  in  possession,  as  of  a  gold  chain,  or 
a  bale  of  wool,  or  a  piece  of  cloth,  the  legacy  is  adeemed, 
not  only  by  the  testator's  selling  or  otherwise  disposing 
of  the  subject  in  his  lifetime,   but   also   if   he   should 
change  its  form  so  as  to  alter  the  specification  of  it;  as 
if  he  should    convert   the   gold    chain   into    a    cup,  or 
the  wool  into  cloth,  or  make  the  piece  of  cloth  into  a  gar- 
ment, the  legacy  shall  be  adeemed. 

T^l.    The  rule  of  ademption  does  not  apply  to  de-Noademp- 
monstrative  legacies,  i.e.,  to  legacies  of  so  much  money,  monstra- 
with?  reference  to  a  jxarticular  fund  for  payment.    As  cie».  *** 
for  instance,  legacies  given  out  of  a  particular  stock, 
or  debt,   or   term;   for   although   the   particular    fund 
be  not  in  existence  at  the  testator's  death,  the  lega- 
tees will  be  entitled  to  satisfaction  out  of  the  general 
estate. 

7^^.  If  a  testator  pawns  or  pledges  an  article  speci-  Testator 
fically  bequeathed,  a  right  of  redemption  is  left  in  him  article 
and  passes  to  the  legatee  ait  his  death  so  ae  to  enable  him  ^^^^'. 
to  call  on  the  executor  to  redeem  and  deliver  it  to  him.     queatbe«i. 

TIISS.  If  a  father  gives  a  legacy  to  a  child  it  must  be  Presump- 
understood  as  a  portion,  because  it  is  a  provision  by  a  tlon.^ 
parent  for  his  child;  and  if  the  father  afterwards  ad- 
vances a  portion  for  that  child,  as  upon  marriage,  it  will 
be  a  complete  ademption  of  the  legacy,  where  the  ad- 
vances are  equal  or  largei'^  than  the  testamentary  por- 
tions. 

E»  p.  Pyt,  18  Vei.  163. 

•724*.   Where  the  sums  advanced  are  less  than  the  Ademp- 
sunis  be<jueathed,  it  is  an  ademption  pro  tanto.  tlnto^*^' 

Re  P&llooK  28  C.  D.  552. 


252  EXECUTORS   AND   ADMINISTHATOItS. 

(2)  Who  may  be  legatee. 

Who  may  pv€%fs     •r^ 

be  legatee.  T^i>.  Every  person  is  capable  of  being  a  legatee 
A  bankrupt  may  be  a  legatee,  but  the  interest  in  the 
legacy  belongs  to  the  assignees. 

•726  By  s.  17  of  the  Ontario  Wills  Act,  if  any  per- 
son attests  the  execution  of  any  will  to  whom,  or  to 
whose  wife  or  husband,  any  beneficial  devise,  legacy, 
estate,  interest,  gift,  or  appointment  of,  or  affecting  any 
real  or  personal  estate  (other  than  and  except  charges 
and  directions  for  the  payment  of  any  debt  or  debts),  is 
thereby  given  or  made,  such  devise,  legacy,  estate,  inter- 
est, gift  or  appointment,  shall  so  far  only  as  concerns 
such  person  attesting  the  execution  of  such  will,  or  the 
wife  or  husband  of  such  person,  or  any  person  claiming 
under  such  person,  or  wife  or  husband,  be  utterly  null 
and  void,  and  such  person  so  attesting  shall  be  admitted 
as  a  witness  to  prove  the  execution  of  such  will,  or  to 
prove  the  validity  or  invalidity  thereof,  notwithstanding 
such  devise,  legacy,  estate,  interest,  gift  or  appointment, 
mentioned  in  such  will. 

R.  S.  O.  1897,  c.  128,  s.  17  (s.  17,  R.  S.  O.  1887,  c.  109). 

(3)  Of  the  payment  of  legacies. 

Payment  727.  It   is   obvious   that   aa   the   whole   personal 

of  legacies  estate  is  liable  in  the  hands  of  the  executor  to  the  pay- 

cauaingde- 

lioiency.  ment  of  the  debts  of  the  testator,  the  executor  must  take 
care  to  discharge  them  before  he  satisfies  any  descrip- 
tion of  legacy.  There  is  no  distinction  in  this  respect 
in  favor  of  specific  legacies.  Hence,  if  an  executor,  al- 
though acting  bona  fide  and  under  the  conviction  that 
the  assets  are  amply  sufficient  for  the  payment  of  the 
testator's  debts,  permits  specific  legatees  to  retain  or 
possess  articles  bequeathed  to  them,  he  will  be  an- 
swerable for  the  value  of  those  articles,  if  there 
should  ultimately  be  a  deficiency  of  assets,  although 
the  deficiency  should  be  occasioned  by  subsequent 
events,  which  he  had  no  reason  to  anticipate;  and  the 
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Court  will  direct  an  account  to  be  taken  of  the  value  of 
the  property  so  possessed  by  the  legatees,  and  interest 
to  be  computed,  unless  it  is  certain  that  the  assets  will 
ultimately  be  suflScient  to  pay  all  the  creditors. 

Wms.  p.  1202. 

72^.  Where  there  is  a  suit  for  the  administration  Creditor 
of  a  testator's  assets,  a  creditor  will  be  permitted,  on  pay- 1^  ^jj^ve'" 
injc  the  costs  of  the  proceedings,  to  prove  his  debt,  as  ^**  <^"™- 
long  as  there  happens  to  be  a  residuary  fund  in  Court, 
or  in  the  hands  of  the  executor,  and  to  pay  out  of  that 
residue.    If  a  creditor  does  not  come  in  till  after  an  ex- 
ecutor has  paid  away  the  residue,  he  is  not  without 
remedy,  though  he  is  barred  from  the  benefit  of  the  judg- 
ment.    If  he  chooses  to    sue    the   legatees    and    bring 
back  the  fund,  he  may  do  so;  but  he  cannot  affect  the 
legatees,  except  by  suit;  and  he  cannot  affect  the  execu- 
tor at  all. 

Wms.  p.  1208. 

(4)  Of  the  abatement  of  legacies. 
720.  In   case   the   assets  be   suflBcient   to  answer  Abate- 
the  debts  and  specific  legacies,  but  not  the  general  lega-  b^^tween 
cies,  the  latter  are  subject  to  abatement.  legatees. 

780.  This  abatement  must  take  place  among  all 
the  general  legatees  in  equal  proportions;  and  the  execu- 
tor has  no  power  to  give  himself  a  preference  in  regard 
to  his  own  legacy. 

731.  Generally  speaking,  nothing  shall,  in  such  Specific 
cases,  be  abated  from  the  specific  legacies.  But  if  the  If^^^J^ted 
testator  bequeaths  specific  legacies,  and  also  pecuniary 
legacies,  and  directs  by  his  will  that  such  pecuniary  lega- 
cies shall  come  out  of  all  his  personal  estate,  or  words 
equivalent  thereto;  then,  if  there  be  no  other  personal 
estate  than  the  specific  legacies,  they  must  be  intended 
to  be  subject  to  those  which  are  pecuniary;  otherwise, 
the  words  of  the  bequest  to  the  pecuniary  legatees  would 
be  nugatory. 

Wms.  p.  1211. 
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gei![^iSl^'^         TS2.   A  residuary    legatee    bas    no    right    to  call 

legatees,     lipon  particular  general  legatees  to  abate.     Tbe  wbole 

personal   estate,   not   specificaliy   bequcatbed,  mast  be 

exhausted  before  those  legatees  can  be  obliged  to  contri- 

bute  anything  out  of  their  bequests. 

Baker  v.  Farmer,  L.  R.  3   Ch.  App.  537. 

murt"be^  "ySS.   So   if   there   is  a  simple   bequest   of   an  un- 

paid, nuity,  there  is  no  doubt  but  that,  however  great  or  small 
the  income  of  the  testator's  property  may  be,  the  an- 
nuity must  be  paid  in  full  to  the  last  farthing  of  the 
property. 

Croly  V.  Weld,  3  DeGex,  M.  &  G.  996. 

Life  in-  734.  The  general   rule  is  that  if  there  be  a  clear 

terest  and  ° 

rever-  gift  of  a  life  interest  and  a  reversion,  and  the  estate 
proves  insufficient,  each  party,  the  tenant  for  life  and 
the  reversioner,  must  bear  the  loss  in  proportion  to  his 
interest;  but  if  there  is  a  gift  of  an  annuity,  and  a  resi- 
duary gift,  the  annuity  takes  precedence,  and  the  whole 
loss  falls  on  the  residuary  legatee. 

Mitchell  V.  Wilton.  L.  R.  20  Bq.  269. 

Nopref-  TSIS.  Among    legacies    in    their    nature    general, 

among       there  is  no  preference  of  payment;  they  shall  all  abate 

ireneral 

legacies,  together,  and  proportionally,  in  case  of  a  deficiency  of 
assets  to  satisfv  them  all.  But  this  must  be  understood 
only  as  among  legatees,  who  are  all  volunteers;  for  if 
there  be  any  valuable  consideration  for  the  testamentary 
gift,  as  where  a  general  legacy  is  given  in  consideration 
of  a  debt  owing  to  the  legatee,  or  of  the  relinquishment 
of  any  right  or  interest,  as  of  her  dower  by  a  widow, 
such  legacy  will  be  entitled  to  a  preference  of  payment 
over  the  other  general  legacies,  which  are  mere  bounties^ 
and  it  should  seem  that  the  preference  will  be  allowed, 
though  the  bequest  should  exceed  the  value  of  the  right 
or  interest  relinquished  by  the  legatee;  but  it  is  requisite 
that  the  right  or  interest  should  be  subsisting  at  the 
testator's  death.  • 

Bloicer  v.  Morret,  2  Ves.  Sen.  422. 
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TS6.   A    legacy,  which    is   in    its    nature   general.  Legacies 

to  execu- 

and  given  to  a  volunteer,  will  not  be  entitled  to  any  ton  fur 
exemption  from  abatement,  on  the  ground  of  its  being  ap-  JJS^bief 
plied  to  any  particular  object  or  purpose.  Thus  legacies  ^^^ 
of  a  certain  sum  each  to  executors  for  their  care  and 
trouble,  or  of  &nms  for  mourning  rings,  or  to  servants 
or  to  charities,  are  not  to  be  preferred  to  other  general 
legacies.    And  although  the  bequest  is  made  in  favor  of 
a  wife  or  child  of  the  testator,  it  can  claim  no  preference, 
but  must  abate  with  the  rest  of  the  general  legacies. 

See  Re  Schweder's  Estate  (1801),  3  Ch.  44. 

VST.   An  annuity  charged  on  the  personal  estate  Annuity 
is  a  general  legacy,  therefore  as  between  annuitants  and  ^Jsonai 
legatees  there  is  no  priority  where  there  is  a  deficient  ^^^ 
estate,  but  both  must  abate  proportionately,  and  whether 
an  annuity  is  to  commence  immediately  on  the  death  of 
a  testator,  or  at  a  future  date,  this  principle  will  equally 
apply. 

Milier  v.  Huddteatone,  3  Mac.  &  G.  513. 
Inne8  v.  Mitchell,  1  Phill.  Ch.  C.  716. 

739.   If,  by   the  express   words  or   fair    construe- Priority 
tion  of  the  will,  the  intent  of   the  testator    is   clearly  ^il^^ 
manifest  to  give  one  general  legatee  a  priority  over  the  j^®"^®^^ 
others,  that  intention  must  be  carried  into  effect.    For 
instance,  if  a  testator  gives  legacies  to  A.,  B.  and  C.  with 
the  proviso,  that  if  the  assets  should  fall  short  for  the 
satisfaction  of  those  legacies,  A.,  notwithstanding,  should 
be  paid  her  full  legacy;  the  abatement  must  be  borne 
proportionately  by  the  legacies  of  B.  and  C.  only. 

Marsh  v.  Evans,  1  P.  Williams,  668. 

739.   But  the  onus  lies  on  the  party  seeking  pri-0n"8»n 
ority,  to  make  out  that  such  priority  was  intended  by 
the  testator,  and  the  proof  of  this  must  be  clear  and 

ft 

conclusive. 

Miller  v.  Buddlestone,  3  Mac.  &  G.  523. 
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Lien  on  740.  Where  there  are   specific   or  demonstratiye 

8D6C1110 

funds.  legacies,  that  is  bequests  of  money  with  reference  to  a 
particular  fund  for  their  payment,  and  not  simply  a  gift 
of  the  specific  fund  itself.  In  those  cases  legatees  have 
such  a  lien  upon  the  specific  fund  that  they  will  not  be 
obliged  to  abate  with  the  general  legatees. 

Tempest  v.  Tempest,  20  L.  J.  Ch.  500. 

Assets  T*!.    As  long  as  any  of  the  assets  not  specifically 

bequeath-  bequeathed  remain,  such  as  are  specifically  bequeathed 
^  '  are  not  to  be  applied  in  the  payment  of  debts,  althougb 

to  the  complete  disappointment  of  the  general  legatees; 
but  when  the  assets  not  specifically  bequeathed  are  in- 
sufficient to  pay  all  the  debts,  then  the  specific  legatees 
must  abate,  In  proportion  to  the  value  of  their  individual 
legacies. 

Fielding  v.  Preston^  1  DeG.  &  J.  438. 

•742.  A  testator  bequeathed  "  unto  my  sister  M.  J. 
such  sum  as  will,  t<^ether  with  what  shall  be  at  her 
credit  in  my  books  at  Montreal,  make  |6,000."  At  the 
time  of  the  making  of  the  will  there  was  |3,258.47  at  M. 
J.'s  credit,  but  subsequently  the  testator  disposed  of  his 
business,  and  as  part  of  the  arrangement  placed  an  ad- 
ditional sum  of  |2,000  to  M.  J.'s  credit,  making  the  whole 
sum  at  her  credit  |5,258.42;  of  this  sum,  |3,000  was 
placed  on  a  special  account  at  interest,  |2,000  was  agreed 
to  be  paid  to  her  by  the  purchasers,  and  the  balance, 
f258.42,  was  paid  in  cash,  and  her  account  balanced  in 
the  books,  leaving  nothing  at  her  credit.  Held,  that  M. 
J.'s  legacy  was  to  be  reduced  by  the  amount  of  testator's 
debt  to  her  at  the  time  of  his  death;  that  what  had 
taken  place  amounted  to  payment  of  the  debt ;  and  that 
she  was  entitled  to  the  legacy  of  |6,000. 

Wilkes  V.  Wilkes,  1  O.  R.  131. 

Legacy  to         "748.   \Miere  a  testator  gives  a  legacv  to  his  execu- 

executor  as  .         -  t 

oorapen-     tors,  expressly  as  a  compensation  for  their  trouble,  and 

sation.       fjjere  is  a  deficiency  of  assets,  such  legacy  does  not  in 

this  country  abate  with  legacies  which  are  mere  bounties. 
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even  though  the  legacy  somewhat  exceeds  what  the  ex- 
ecutors would  otherwise  have  been  entitled  to  demand. 

Anderson  v.  Dougall,  15  Chy.  405. 

744.  A  testator  out  of  the  proceeds  of  his  real  estate  Propor- 
and  personal  estate,  gave  to  one  son  |2()0,  to  another  fl(>0,aUte- 
and  to  the  third  |1,800,  the  balance  to  be  equally  divided  '"^"** 
between  his  daughters,  six  in  number,  naming  them. 
By  a  codicil  he  revoked  the  bequest  to  the  second  named 
»an  of  flOO,  and  gave  an  additional  sum  of  flOO  to  the 
first  named  son.    The  household  furniture  to  be  equally 
divided  between  his  two  daughters  last  named  in  the 
will.     Held,  that  these  legacies  were  specific,  and  not 
merely  demonstrative,  and  if  the  fund  was  insufficient  to 
pay  them  all,  they  must  abate  proportionately. 

Bl€€kcr  V.  White,  23  Chy.  103. 

Testatrix  by  her  will  left  all  l>er  property,  by  general 
words,  to  her  executors,   upon  trust,   inter   alia;   (5)   to 
set  apart  $4,500  and  pay  the  income   to   the  plaintiff, 
one  of  her  sons;  (6)  to  realise  on  all  the  residue  of  tbe 
estate,   and   after  providing  for  maintenance  of  unsold 
portions,  to  pay  $1,400  to  a  second  son  and   $2,000  to 
a  third,   and,  when    all  the  residue  should  be  realized, 
to  divide  it  equally  between  these  two;    (7)  after  the 
death  of  the  plaintiff  to  divide  the  $4,500  among  his 
children,  adding,  "  It  is  my  will  that  my  son  Robert  (the 
plaintiff)  is  to  get  no  benefit    from    my   estate,    except 
as  provided  in  this  will,  the  provision  herein  made  being 
in  lieu  of  any  share  in  the  insurance  on  my  life."    Two 
policies  of  insurance  on  her  life  formed  part  of  the  estate 
of  the  testatrix,  and  she  had  besides  effected  an  insur- 
ance for  $2,000  on  her  life,  payable  to  the  three  sons, 
which  was  in  force  at  the  time  of  her  death.    Held,  that 
in  the  event  of  the  assets  not  being  sufficient  to  admit 
I  of  the  setting  apart  of  the  $4,500  and  the  payment  of  the 
two  legacies  of  $1,400  and  $2,000,  the  $4,500  was  first  to 
be  provided  for  without  abatement,  and  the  other  two 

K.R.A.  -17 
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legacies  were  to  come  out  of  the  residue  and  abate  in  the 
event  of  a  deficiency. 

King  v.  Yoraton,  27  O.  R.  1. 

andoth«l^  745.  Though  there  can  be  no  marshalling  in  favour 
legacies  of  charities,  yet  where  charitable  and  other  legacies 
©d  fund!^  ar^  payable  out  of  a  mixed  fund,  the  proceeds  of  realty, 
impure  personalty  and  personalty,  the  charitable  lega- 
cies do  not  fail  in  toto,  but  must  abate  in  the  proportion 
which  the  sum  of  the  realty  and  impure  personalty 
charged  with  charitable  gifts  bears  to  the  pure  per- 
sonalty. 

In  re  StachUr,  21  A.  R.  26G. 

T46.  A  testator  by  his  will  directed  that  a  farm 
should  be  sold,*  and  that  his  executors  should  "  first  out 
of  the  said  proceeds  set  apart  the  sum  of  |2,000,  and  in- 
vest the  same  in  some  safe  security  for  the  benefit  of 
and  for  the  maintenance  and  education  of"  the  testa- 
tor's grandson,  subject  to  certain  provisions  as  to  pay- 
ment of  income  and  corpus,  and  then  further  directed 
that  "  out  of  the  proceeds  of  the  sale  of  the  land  there 
shall  be  paid  the  following  legacies  "  to  three  daughter* 
and  a  son  of  the  testator.  Held,  that  the  general  rule  of 
equality  among  legatees  applied,  and  that,  there  not 
being  suflicient  to  pay  all  legacies  in  full,  the  grandson's, 
legacy  should  abate  proportionately. 

Lindsay  v.  Waldbrook,  24  A.  U.  104. 

(5)  The  Executor's  assent  to  a  legacy. 

Executor  747.  The   whole   property  of   the  testator,  as  has 

senfto^  already  been  shown,  devolves  upon  his  executor.  It  is 
legacy.  ^is  duty  to  apply  it  in  the  first  place  to  the  payment 
of  the  debts  of  the  deceased,  and  he  is  responsible  to  the 
creditors  for  the  satisfaction  of  their  demands,  to  the 
extent  of  the  whole  estate,  without  regard  to  the  testa- 
tor's having  by  the  will  directed  that  a  portion  of  it  shall 
be  applied  to  other  purposes.  Hence,  as  a  protection  to 
the  executor,  the  law  imposes  the  necessity  that  every 
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legatee,  whether  general  or  specific,  and  whether  of 
chattels  r^l  or  personal,  mast  obtain  the  executor's 
assent  to  the  legacy  before  his  title  as  legatee  can  be 
complete  and  perfect. 

Wms.  p.  1225. 

•748.  Hence,   also,  the   legatee   has   no   authority  Legatee 

cannot 

to  take  possession  of  his  legacy  without  such  assent,  take  pm- 
although  the  testator,  by  his  will,  expressly  direct  that  ^hoSt. 
he  shall  do  so;  for  if   this   were   permitted,  a  testator 
might  appoint  all  his  effects  to  be  thus  taken,  in  fraud 
of  his  creditors. 

T40.  Before    such    assent,    however,    the    legatee  Le^tee 
has  an  inchoate  right  to  the  legacy,  such  as  is  transmis-  Jte  right. 
sible  to  his  own  personal  representatives,  in  case  of  his 
death  before  it  be  paid  or  delivered. 

TSO.   Again,  if  the  testator  by  will  forgive  a  debt  Testator 
due  to  him  from  a  particular  person,  it  is  the  better  debt, 
opinion,  that  the  assent  of  the  executor  is  necessary  to 
give  effect  to  the  testator's  intention. 

751     If  without  the  executor's  assent  the  legatee  L^gratee 

talcinflT 

takes  possession  of  the  thing  bequeathed  to  him,  the  ptwsessic.u 
executor  may  maintain  an  action  of  trespass  or  trover  ^^^^^^*^^ 
against  him;  so,  although  a  chattel,  real  or  personal, 
specifically  bequeathed,  be  in  the  custody  or  possession 
of  a  legatee,  and  the  assets  be  fully  adequate  to  the  pay- 
ment of  debts,  he  has  no  right  to  retain  it  in  opposition 
to  the  executor;  by  whom,  in  such  case,  an  action  will 
lie  to  recover  it. 

Old  authorities,  Wms.  p.  1227. 

TS^    If    an    executor   refuses  his    assent  without  Refusal  of 
cause,  he  may  be  compelled  to  give  it  by  a  Court  of 
Equity. 

793.   With  respect  to  what  shall   constitute  such  What 

.1  i«.t  i       .11       1       «.«.   shall  con- 

assent  on  the  part  of  the  executor,  the  law  has  for  this  stitute 

purpose  prescribed  no  specific  form;  and  it  may  be  either  ^"^®"^* 

express  or  implied. 

Mason  v.  FameU,  12  M.  &  W.  674. 
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unam^-  754.   The  act  or  expression  deemed  sufficient  to 

UOU8.        impart  that  assent  should  be  unambiguous. 

Doe  V.  Harris,  16  M.  &  W.  517. 

Maybe  755.   The   assent    of    the   executor    may  be   pre- 

presumed.  ^  '^ 

sumed;  on  the  principle,  that  in  the  absence  of  evidence, 
the  executors  shall  be  taken  to  have  acted  in  conformity 
with  their  duty;  as  vv^hen  executors  die  after  the  debts 
are  paid,  but  before  the  legacies  are  satisfied. 

Maybe  756.  The   assent    of   the    executor   may   also   be 

upon  con-  •^ 

dition.  upon  a  condilion  precedent,  as  if  he  should  tell  the  lega- 
tee that  he  will  pay  the  legacy,  provided  the  assets  are 
suflficient  to  answer  all  demands.  But  the  condition 
must  not  be  one  that  the  executor  had  no  authoritv  to 
impose,  e.g.,  provided  the  legatee  will  pay  the  executor 
a  certain  sum  annually. 

Maybe  757.  A  porsou  appointed  executor  may  assent  to 

before  pro-  ^  mtmt  •/ 

bate.  a  legacy  before  he  proves  the  will,  and  even  if  he  dies 
without  taking  probate,  his  assent  will  be  effectual. 

Assent  of  758.   If   several    executors  are  appointed,  the  as- 

several,     sent  of  any  one  of  them  is  suflficient;  and,  therefore,  if 
there  be  a  legacy  to  one  of  several  executors,  be  maj 
take  it  of  his  own  assent  without  the  others. 
Townson  v.  Tickelh  3  B.  &  A.  40. 

Assent  to  750.  After  an  assent  by  the  executor  to  a  specific 

si^ecific 

legacy,  legacy,  the  interest  in  the  chattel  bequeathed  vests  in 
the  legatee,  so  that  he  may  take  proceedings  to  recover 
it,  even  against  the  executor  himself. 

Assent  760.  If  an  executor  once  assent  to  a  legacy  he  can 

cannot  be  c      * 

retracted,  novcr  afterwards  retract;  and,  notwithstanding  a  sobst^ 
quent  dissent,  a  specific  legatee  has  a  right  to  take  the 
legacy,  and  has  a  lien  on  the  assets  for  that  specific  i>art. 
and  may  follow  them.  But  if  the  assent  has  not  bee» 
completed  by  payment,  in  the  case  of  a  general  legacy. 
or  possession,  in  that  of  a  specific  one,  and  its  recall  i-- 
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Dot  attended  with  injurj-  to  a  third  person,  as  to  a  bona 
fide  purchaser  from  the  legatee  on  the  faith  of  such 
assent,  it  seems  only  reasonable,  that  the  executor  under 
particular  circumstances,  should  have  the  power  of  re- 
tracting it;  as  where  he  assents  upon  the  reasonable 
ground  for  considering  that  the  assets  are  sufficient  to 
answer  all  demands,  but  unknown  debts  are  unexpect- 
edly claimed,  which  occasion  a  deficiency.  Moreover,  if 
the  assent  has  been  completed  by  payment  or  possession, 
and  afterwiards  debts  appear,  of  which  the  executor  had 
no  previous  notice,  he  may  compel  the  legatee  to  refund. 

Do€  V.  Guy,  3  East.  123. 

TOl.    The   assent  of    an  executor    has  relation  toHasreia- 
the  time  of  the  testator's  death.    Such  assent  by  rela-arath!^ 
tion  confirms  the  intermediate  grant  to  the  legatee  of 
his  legacy. 

TOJS.  In    the    case    of    a    legacy    bequeathed    to  Legacy  to 

^xocu  tor 

an  executor,  his  assent  is  as  necessary  to  a  legacy's  vest- 
ing in  him  in  the  capacity  of  legatee,  as  to  a  legacy's 
vesting  in  any  other  person. 

TOS.   His   assent  to  his   own   legacy  may,  as  well  Assent 

may  be 

as  his  assent  to  that  of  another  legatee,  be  either  ex- expressed 
pressed  or  implied.    Until  he  has  made  his  election  iie^*^""^^"^^" 
takes  the  legacy  as  executor,  though  all  the  debts  have 
been  paid  independently  of  such  bequest. 

704.    With    regard  to  the    effect  of   entry  by  the  Effect  of 
executor  into  possession  of  a  term  of  years  bequeathed  f^to "of- 
to  him,  the  following  distinction  exists:    Where  the  en-^*^^|^^/ 
tire  term  is  given  to  the  executor,  an  entry  will  amount  years, 
to  an  election  to  take  as  legatee.    But  where  a  sole  exe- 
cutor, or  one  of  several  executors,  takes  an  interest  in 
a  leasehold  estate  for  life,  or  any  partial  interest,  he 
must  do  something  more  than  enter,  in  order  to  give 
assent  to  his  legacy. 

Doe  V.  Sturges,  7  Taunt.  217. 
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765.  If  an  executor  legatee  renounce  probate, 
his  assent  to  his  own  legacy  will  be  inefifeetnal,  and  if 
he  take  the  thing  bequeathed  without  the  permission  of 
the  administrator  cum  testamento  annexo,  he  will  incur 

the  same  liabilities  as  any  other  legatee  so  acting. 

I 

(6)  At  what  time  legacies  are  to  be  paid. 

766.  On  the  principle  that  the  assent  of  an  execu- 
tor to  a  legacy  is  necessary,  he  cannot,  before  a  com- 
petent time  has  elapsed,  be  compelled  to  pay  it.  A 
period  lixed  by  the  Civil  Law  for  that  purpose,  which 
our  Courts  have  also  prescribed,  and  which  is  analogous 
to  the  Statute  of  Distribution,  is  a  year  from  the  testa- 
tor's death.  During  which  it  is  presumed  that  the  exe- 
cutor may  fully  inform  himself  of  the  state  of  the  pro- 
perty; but  within  that  period  he  cannot  be  compelled  to 
pay  a  legacy,  even  in  a  case  where  the  testator  directs 
it  to  be  discharged  within  six  months  after  his  death. 

Brooke  v.  Lewis,  6  Madd.  358. 

767.  This  allowance  is  merely  for  convenient^, 
in  order  that  the  debts  of  the  testator  may  be  aacer- 
tained  and  the  executors  made  acquainted  with  the 
amount  of  assets,  so  as  to  be  able  to  make  a  proper  dis- 
tribution of  them.  However,  if  the  state  of  the  testator  s 
circumstances  be  such  as  to  enable  the  executors  to  dis- 
charge legacies  at  an  earlier  date  they  may  do  so. 

Oartshore  v.  Chalie,  10  Yes.  13. 

768.  Where  a  legacy  is  given  generally  subject 
to  a  limitation  over  upon  a  subsequent  event,  the  devest 
ing  contingency  will  not  prevent  the  legatee  from  receiv- 
ing his  legacy  at  the  end  of  a  year  from  the  testator's 
death,  and  he  is  not  bound  to  give  security  for  repay- 
ment of  the  money  in  case  the  event  should  happen. 

Fawkes  v.  Gray,  18  Ves.  131. 

760.  If  an  annuity  be  given  by  will  it  commence** 
immediately  from  the  testator's  death,  and  therefore  the 
first  payment  must  be  male  at  the  expiration  of  a  year 
next  after  that  event. 

stamper  v.  Pickering   9  Sim.  176. 
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TTO.  Where    ao    annuity  is  expressly  directed    to  Annuity 

payable 

coBotmence  within  the  year,  as  at  the  first  quarter  day  monthly. 
after  the  testator's  death;  or  where  an  annuity  is  given 
with  the  direction  that^it  shall  be  paid  monthly,  the 
money  will  be  due  at  the  first  quarter  day,  or  at  the  end 
of  the  first  month  after  the  testator's  death,  although 
not  payable  by  the  executor  till  the  end  of  the  year. 

Storer  v.  Prestage,  3  Madd.  168. 

TTl.    Where  there  is  a  bequest  of  money  to  or  in  B^auesb* 

■*  witu  dir- 

trust  for  legatees  absolutely,  but  with  the  direction  for  eotion  fi  r 
the  enjoyment  or  application  of  the  money  in  a  particu-*gPj{*^^^ 
lar  mode  for  their  benefit,  as  where  it  is  given  to  pur- money. 
<chase  an  annuity  for  the  legatee,  or  to  place  him  out  ap- 
prentice, or  to  enable  him  to  take  holy  orders,  or  to- 
wards "  helping  him  to  purchase  a  country  residence/' 
the  legatees   will   be   entitled  to  receive  the   capital  im- 
mediately,  regardless  of  the  particular  mode  directed 
for  the  enjoyment  or  application. 

See  Re  Mabhett  (1891),  1  Ch.  707. 

TTS8.  Where  a  testator    gives    an    annuity  to  A.  Annuity 
for  life,  and  directs  the  first  payment  to  be  made  within  for  life 
one  month  from  his,  the  testator's  death,  the  annuity  ^^^^.^^^'^ 
■commences  from  the  death  of  the  testator,  and  thought, 
the  first  year's  payment  is  due  at  the  appointed  time, 
the  payment  for  the  second  year  does  not  become  due 
till  the  end  of  the  year. 

TT8.  WTiere  a  testator  gives  an  annuity  to  A.  for  Quarterly 
life,  payable  quarterly,  the  first  payment  to  be  made^^"*^"^' 
within  eighteen  months  after  his  death,  the  annuity  does 
not  commence  until  fifteen  months  from  the  death  of  the 
testator. 

Irvin  V.  Ironmonger,  2  Russ.  &  M.  531. 

TT4.  If  an  annuity  is  given,  the  first  payment  is  Date  for 
paid  at  the  end  of  the  year  from  the  death;  but  if  a  leg- ^ent!"*^" 
aey  is  given  for  life  with  remainder  over,  no  interest  is 
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due  till  the  end  of  two  years.  It  is  only  interest  on  the 
legacy,  and  till  the  legacy  is  payable  there  is  no  fund 
to  produce  the  interest. 

Gibson  V.  Bott,  7  Ves.  97. 

7T5.  With  respect  to  a  bequest  of  the  residue 
of  a  personal  estate  for  life  with  remainder  over,  the 
person  taking  the  residue  for  life  is  entitled  to  the  in- 
come in  some  shape  or  other  from  the  death  of  the  testa- 
tor. Where  the  testator  simply  bequeaths  all  the  residue 
of  his  personal  estate  for*  life,  with  remainder  over,  with- 
out any  direction  to  invest  it  in  any  particular  manner, 
as  between  the  tenant  for  life  and  the  remainderman,, 
where  the  residue  consists  in  part  or  wholly  of  property 
in  its  nature  perishable  and  daily  wearing  out,  the  ten- 
ant for  life  will  not  be  entitled  to  the  annual  produce 
which  the  property  annually  wearing  out  is  actually 
making  ;  but  to  interest  from  the  death  on  the  esti- 
mated value.  The  rule  is  that  the  tenant  for  life  is  to 
be  allowed  as  from  the  death  of  the  testator,  the  income 
of  such  parts  of  the  i)ersonal  estate  as  were  at  his  death 
and  have  remained  in  a  state  of  investment  which  ought 
to  be  recognized  and  allowed  to  be  continued  by  a  Court 
of  Equity. 

Howe  V.  Lord  Dartmouth,  7  Ves.  137. 

TT6.  With  regard  to  those  parts  of  a  personal 
estate  which  neither  were  at  the  testator's  death,  nor 
have  since  been  in  such  a  state  of  investment  as  ought 
to  be  recognized  and  allowed  to  be  continued  by  the 
Court,  they  must  be  valued  at  a  period  of  one  year  after 
his  death,  and  interest  from  his  death  on  the  value  so 
taken  must  be  paid  to  the  tenant  for  life. 

Meyer  v.  Simonscn,  5  DeG.  &  Sm.  723. 

Bequ*^8t  to  T7T.  Where  the  bequest  to  the  tenant  for  life 
life^'pec?-'^  is  spccific,  the  legatee  in  remainder  is  not  entitled  to 
*'*'•  have  the    property  converted;  notwithstanding,  by  rea- 

son of  its  being  a  decreasing  fund,  the  legacies  over  may 
altogether  fail. 

Bethune  v.  Kennedy,  1  My.  &  Cr.  114. 


Portions 
of  estate 
not  ill- 
vested. 


PAYMENT  OF  LEGACIES.  265 

778.  If    personal    chattels    are  bequeathed  to  A.Ch*u*>if 
for  life  and  remainder  to  B.,  A.  will  be  entitled  to  the  for  life  re- 

-     ,  .  .       .  J    -1    1.         •         X    mainder 

possession  of  the  goods  upon  signing  and  delivering  tOto"B." 
the  executor  an  inventory  of  them  admitting  their  re- 
ceipt expressing  that  he  is  entitled  to  them  for  life,  and 
that  afterwards  they  belong  to  the  person  in  remainder. 
No  security  is  required  unless  a  case  of  danger  is  shown. 

Conduitt  V.  Soane,  1  Coll.  285. 

779.  A  gift  for  life  of  things  quae  ipso  usu  con*  Gift  for 
sumuntur  as  com  and  wine,  if  specific,  is  an  absolute  thhi^  6on. 
gift  of  the  property,  but  if  residuary,  the  things  must  be  «"™*^^^- 
sold  and  the  interest  of  the  produce  paid  to  the  legatee 

for  life. 

Porter  v.  Toumay,  3  Ves.  314. 

780.  Fanning  stock  and    implements  of    huaban- ^*"«*"^. 
dry  are  not  things  quae  ipso  usu  consumuntur,  within  impie- 
this  rule.  ™^"^- 

Groves  v.  WHght,  2  Kay  &  J.  347. 

781.  Where  the  legatee  is  an  infant,  the  executor  Payment 
cannot  safely  pay  him  or  any  other  person  on  his  account  a^eTshf- 
until  he  attains  twenty-one,  unless  under  the  provisions  ^*'**- 

of  the  Statute  36  Geo.  III.  cap.  52,  s.  32. 

See  paragraph  791  post. 

7S2.   If    a  legacy  be    given    to  A.  to  be  paid  atintermedi 
twenty-one,  and  the  intermediate  interest  is  not  given,  est  not  dis 
and  A.  dies  before  that  period,  his  representative  must  p^^®*^  ^^* 
wait  for  the  money  until  the  time  when  A.,  if  living,  would 
have  attained  twenty-one.     But  where   interest  is  given 
daring  the  minority,  and  the  legatee  dies  under  age,  bis 
executors  or  administrators  will  be  entitled  immediately  on 
his  death. 

See  Gawler  v.  Standerwick,  2  Cox  15  (charged  on  land,  dif- 
ference). 

7S8.    Again,  in    case  a  legacy  be    left    to  A.  at  Legacy  to 
twenty-one,  and  if  he  die  before  that  period,  then  to  B. ;  21  or  to 
and  A.  dies  before  he  attains  his  age,  B.  shall  be  entitled  "^•" 
immediately,  for  he  does  not  claim  under  A.,  but  the 
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devise  is  a  distinct  substantive  bequest  to  take  effect 
on  the  contingency  of  A.'s  dying  daring  his  minority. 

Feltham  v.  Feltham,  2  P.  Wms.  271. 

^*^nchTid         ''^^-   ^  testator    by  his  will    directed    that    his 
ren.  estate  should  be  divided  upon  his  youngest  child  attain- 

ing the  age  of  twenty-one  years,  the  income  of  the  estate 
in  the  meantime  to  be  paid  to  the  wife,  for  the  benefit 
of  herself  and  the  children.  The  only  gift  was  contained 
in  the  direction  to  pay  and  divide  upon  the  arrival  of  the 
period  of  distribution. 

Held,  that  the  gift  vested  prior  to  the  enjoyment  of 
the  corpus  of  the  estate,  which  was  only  postponed  in 
order  to  provide  for  the  maintenance  of  the  family. 

Held,  also,  that  the  gift  vested  in  each  child  upon 
attaining  the  age  of  twenty-one,  and  that  no  child  who 
did  not  attain  that  age  was  intended  to  take  a  share  of 
the  corpus. 

Re  Douglas,  22  O.  R.  553. 

Postpone-  785.   Where  a  testator   gives  a  legatee   an    abso- 

payment,  lute  vested  interest  in  a  defined  fund,  so  that  according 
to  the  ordinary  rule  he  would  be  entitled  to  receive  it  on 
attaining  twenty-one;  but,  by  the  terms  of  the  will,  pay- 
ment is  postponed  to  a  subsequent  period,  e.g.,  till  the 
legatee  attains  the  age  of  twenty-five,  the  Court  wilK 
nevertheless,  order  payment  on  his  attaining  twenty-one, 
for  at  that  age  he  has  the  power  of  charging  or  selling 
or  assigning  it,  and  the  Court  will  not  subject  him  to  the 
disadvantage  of  raising  money  by  these  means  when  the 
thing  is  absolutely  his  own.  So,  although  a  legacy  is 
directed  to  accumulate  for  a  certain  period,  e.g.,  until 
the  legatee  attains  the  age  of  thiriy;  yet  if  he  has  an 
absolute  indefeasable  interest  in  the  legacy,  he  may  re- 
quire payment  the  moment  he  is  competent  by  reason  of 
having  attained  twenty-one  to  give  a  valid  discharge. 

Oott  V.  Waime,  3  C.  D.  278. 
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T^O.  Although    legatees   are    not  entitled  in  any  When  leg- 
case  to  receive  their  legacies  before  the  day  of  payment  titled  to 
arrives,  yet  they  are  entitled  to  go  into  the  High  Court  of  court.^ 
Justice  and  pray  that  a  sufficient  sum  be  set  apart  to 
answer  the  legacy  when  it  shall  become  due,  but  not  so 
if  it  is  to  be  raised  out  of  real  estate. 

Oatcler  v.  8tandertoick,  2  Cox,  15. 

T8T.  When  a  fund  has  been  appropriated  for  the  Low  by 
payment  of  an  annuity  given  by  a  will,  a  question  mayl^iiureof 
arise  whether  the  legatee  is  to  suffer  the  loss  consequent  ^""*^*' 
upoD  the  partial  failure  of  the  fund.    Where  the  annuity 
is  a  charge  upon  the  whole  personal  estate,  the  executor 
cannot  affect  the  legatee's  right  to  the  entire  annuity 
by  any  appropriation. 

Oorden  v.  Bawden,  6  Madd.  342. 


Where  the   existence  and    amount  of  a  tes- Testators 

debts  de- 

tutor's  debts  are  contingent  and  depend  upon  the  result  pending 
of  legal  proceedings  before  a  foreign  tribunal,  which  "j^^p^ 
are  not  likely  to  be  speedily  settled,  the  Court  in  ad-^*^*"*^- 
ministering  his  assets  will  not  be  induced  by  that  cir- 
cumstance to   direct    an    appropriation  of  the  fund  in 
Court  to  answer  pecuniary  legacies  subject  to  such  de- 
mands as  creditors  may  eventually  establish. 

Thomas  v.  Montgomery,  1  Ruse.  &  M.  729. 

(7)  To  whom  legacies  are  to  be  paid. 
TSO.  An  executor  must  be  careful  to  pav  legacies  tixecutora 

must  Dav 

into  the  hands  of  those  who  have  authority  to  receive  lej^acies  to 
them.    If  a  legacy  is  given  to  A.  to  be  divided  between  ^J^^g. 
himself  and  family,  and  the  executor  pays  the  legacy  to 
A.,  it  is  a  good  payment  to  discharge  the  executor. 

Rohison  V.  Tickell,  8  Ves.  142. 

TOO.  It  is  a  general  rule  that  where  a  legatee  is  where 
an  infant,  and  would  be  entitled  to  receive  the  legacy  if  iSant. 
he  were  of  age,  the  executor  is  not  justified  in  paying  it 
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either  to  the  infant  or  to  the  father,  or  any  other  rela- 
tion of  the  infant  on  his  account  without  the  sanction 
of  the  Court. 

Dagley  v.  Talferry,  1  P.  Wms.  285. 

791.   By  Statute  36  Geo.  III.,  cap.  52,  s.  32: 

W.here  by  reason  of  the  infancy  or  absence  beyond  the  seas  of 
any  person  entitled  to  any  legacy  or  to  the  residue  of  any  personal 
estate,  or  any  part  thereof  chargeable  with  duty  by  virtue  of  this 
Act,  the  person  or  persons  having  or  taking  the  burden  of  any  will 
or  testamentary  instrument,  or  the  administration  of  such  personal 
estate,  cannot  pay  such  legacy  or  some  part  thereof,  although  he  may 
have  effects  for  that  purpose,  or  cannot  pay  such  residue  or  some 
part  thereof,  although  he  may  have  the  same  or  some  part  thervof 
in  his  hands,  it  shall  be  lawful  for  such  person  to  pay  such  legacy  or 
residue,  or  any  part  thereof,  or  any  sum  of  money  on  account  thereof, 
into  the  Bank  of  England,  with  the  privity  of  the  accountant  of  the 
Court  of  Chancery,  to  be  placed  to  the  account  of  the  person  for 
whose  benefit  the  same  shall  be  so  paid. 

794$.  An  executor  is  not  bound  to  pay  the  legacy 
into  Court  till  the  expiration  of  a  year  from  the  testa- 
tor's death. 

Advances  How  far  an  executor  can  make  advances  for  main- 

of  main-     teuauce  on  account  of  a  legacy  will  be  discussed  later  in 
tenance.     ^^le  chapter  dealing  with  the  duties  and  powers  relating 
to  the  children  of  the  testator. 

Presuinp  79S.   Where  a  legacy  is   given    to  a  legatee    who 

tion  of  ,,  -.*■•,       •-  ^  .  i_ 

death  of     has  been  abroad  and  not  heard  of  for  a  long  time,  the 
legatee.      (^QHf^i  may,  iu   proper    case,  presume  him  to  be   dea«l. 

The  executor  may  avoid  all  responsibility  by  paying  the 

amount  into  Court. 

Notice  of  794.   An   executor   who     receives    notice    that   a 

feg*!?y.''"  legatee  has  charged  his  legacy  is  bound  to  withhold  all 
further  payment  to  him,  and  the  executor  can  create  no 
new  charges  or  rights  of  set-off  after  that  time. 

Stephens  v.  Venahles,  30  Beav.  625. 
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■705.  A  power  is  sometimes   given   to  trustees  orlli"*?^^ 

.  .  -  appoint- 

executors  to  appoint  a  certain  sum  of  money  to  several  ments. 
objects  in  such  manner  that  none  of  the  objects  can  be 
excluded  by  the  donee  of  the  power  from  a  share  of  such 
proi)erty,  as  "  to  all  and  every  child  or  children  "  of  the 
testator,  or  to  any  other  person;  in  such  case  it  would  be 
a  good  legal  execution  of  the  power  if  the  greater  part 
of  the  fund  be  given  to  one  of  the  children  and  the  resi- 
due, however  small,  for  example  |1,  be  distributed 
among  the  rest.  Courts  of  Equity  at  a  very  early  period 
assumed  in  such  cases  the  power  of  controlling  such  ap- 
pointments, which  were  merely  illusory. 

TOO.  Under  the  Judicature  Act,  as  equity  now 
prevails,  in  case  of  conflict  such  appointments  will  be 
subject  to  the  jurisdiction  of  the  Court. 

(8)  Interest  upon  legacies. 

TOT.  Specific  legacies  are  considered  as  sepa- S|jecific 
rated  from  the. general  estate  and  appropriated  at  the  ^**^'®** 
time  of  the  testator's  death,  and  consequently  from  that 
period  whatever  produce  accrues  upon  them,  and  noth- 
ing more  or  less,  belongs  to  the  legatee.  Therefore,  where 
there  is  a  specific  legacy  of  stock,  the  dividends  belong 
to  the  legatee  from  the  death  of  the  testator,  and  it 
is  immaterial  whether  the  enjoyment  of  the  principal  is 
postponed  by  the  testator  or  not. 

See  Turner  v.  Buck,  L.  R.  18  Eq.  301. 

T08.  General  legacies  in  their  nature  carry  General 
interest,  which  must  be  computed  from  the  time  at  which  ^^^^^^' 
the  principal  is  actually  due  and  payable.  In  a  case 
where  the  testator  has  not  fixed  any  time  of  payment, 
the  executor  is  by  law  allowed  one  year  from  the  testa- 
tor's death  to  ascertain  and  settle  his  affairs,  at  the  end 
of  which  time  the  Court,  for  the  sake  of  general  con- 
venience, presumes  the  personal  estate  to  have  been 
reduced  into  possession.  Upon  that  ground  interest  is 
payable  from  that  time,  unless  some  other  period  is  fixed 
bv  the  will. 

Wood  V.  Penvpre,  13  Ves.  333. 
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^twf^*"     *    '^^^'  ^^   ^  legacy  is  decreed   to   be  a  satisfaction 
tion  of       of  a  debt,  the  Court  allows  interest  from  the  death  of 
the  testator. 

Clarke  v.  Seioell,  3  Atk.  99. 

^^l  ^y  800.  In  the  case  of  a  legacy  given  to  a  child  by  a 
parent,  or  one  in  loco  parentis,  whether  by  way  of  por- 
tion or  not,  the  Court  will  give  interest  from  the  death 
to  create  a  provision  for  its  maintenance. 

.  Wickett  V.  Dolhy,  3  Ves.  13. 


Interest 
commeD- 


80I.   After   the   expiration  of    the  year  from  the 
ceaatend  death  of  the  testator  the  legacy  will  carry  interest,  al- 

of  year  c?      »'  •' 

though  payment  be  from  the  condition  of  the  estate  im- 
practicable, and  although  the  assets  have  been  unpro- 
ductive. 

Fisher  v.  Brierley,  30  Beav.  268. 

Annuiiy  80!1S.  An  annuitv  bestowed  by  will  without  men- 

interest  on.  ...  4..*"  J.  '  -jj 

tioning  any  time  of  payment  is  considered  as  commenc 

ing  from  the  death  of  the  testator,  and  the  first  payment 

is  due  at  the  expiration  of  one  year,  from  which  period 

interest  may  be  claimed  in  cases  where  it  is  allowed 

at  all. 

Forfeiture  ^OS.   Generally  speaking    the    Court    has  refuseil 

payment,  any  application  for  interest  upon  the  arrears  of  annuKies 
given  by  will,  unless  in  case  where  the  person  charged 
with  the  payment  of  the  annuity  has  at  law  incurred  a 
forfeiture  by  non-payment  against  which  he  is  obliged 
to  seek  relief  in  Equity.  There  no  assistance  will  be 
given  him  by  the  Court  except  upon  terms  of  Equity, 
namely: — By  consenting  to  pay  the  grantee  of  the 
annuity  the  arrears  due  with  interest. 

Tone  V.  Brotcn,  5  H.  L.  C.  578. 

Time  of  H04.  Where    the    time    of    pavment  is  fixed  bv 

payment  *^    * 

fixed  by  the  testator,  the  general  rule  is  that  the  legacies  will  not 
carry  interest  before  the  arrival  of  the  appointed  time, 
as,  for  instance,  when  the  legatee  shall  attain  21,  nor 
will  it  make  any  difference  that  the  legacy  is  vested. 

Varley  v.  Winn,  2  Kay  &  J.  700. 


testator. 


PAYMENT  OF   LEGACIES.  271 

^OS.  Where,  however,  a  fund    is    severed    imme-  Fund  se- 
diately  from  the  testators  death  for  the  benefit  of  the  death, 
objects  of  the  gift,  not  only  is  the  gift  vested,  but  carries 
interest,  though  the  only  gift  is  in  a  direction  to  pay 
it  at  a  future  time. 

Dundaa  v.  Wolfe  Murray,  1  Hemm.  &  M.  425. 

S06.  If    the    testator  is  the    parent  or    In    loco  Interest 
parentis  of  the  legatee,  whether  the  legacy  be  vested  orio^eda« 
contingent,  if  the  legatee  be  not  an  adult,  interest  on  the™*""^"- 
legacy  is  allowed  as  maintenance  from  the  time  of  the 
death  of  the  testator  if  there  is  no  other  provision  for 
that  purpose,  the  Court  will  determine  the  quantum  of 
allowance,  where  the  legatee  is  the  child  of  the  testator, 
and  the  specific  legacy  is  given  by  the  Will  for  mainten- 
ance, no  greater  allowance  can  be  claimed  for  that  pur- 
pose, although  it  be  less  than  the  usual  rate  of  interest 
upon  the  legacy. 

Re  Oeorge,  5  C.  D.  857. 

SOT.  TBis  exception  is  not  extended  in  favor  of 
nephews  and  nieces  nor  of  grandchildren  unless  the 
testator  was  in  loco  parentis. 

S08.  Where    the    payment    of    a  legacy  is  post-^aj^ent 
poned   by  a   testator   to  a  future   period,  as   until   the  postponed 
legatee  attains  21,  and  the  will    directs   that  when   that 
period  arrives  the  payment  shall  be  made  with  interest, 
the  legacy  shall  bear  interest  only  from  the  end  of  the 
year  of  the  testators  death. 

Knight  v.  Knight,  2  Sim.  &  Stii.  792. 

,  SOO.  Where  a  vested  legacy,  either  particular  or  Vested 
residuary,  is  given  to  an  infant  without  appointing  anyj^^t.^ 
time  for  payment,  and  it  is  subject  to  a  limitation  over 
upon  a  divesting  contingency,  which  takes  effect  as  where 
the  legacy  is  given  upon  condition  to  divest  it  upon  the 
death  of  the  legatee  under  21,  and  he  dies  under  that  age, 
jet,  as  the  legacy  was  payable  at  the  end  of  the  year 
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after  the  testators  death,  his  executor  or  administrator 
and  not  the  legatee  over  will  be  entitled  to  the  interest 
which  accrued  on  the  legacy  during  the  infant  legatee's 
life. 

Welb  V.  KeUv,  9  Sim.  469. 

uiftof  res-         ^lO.   'SVhere  there  is  a  gift  of  a  residue  and  the 

idue  where  " 

bequest  bcqucst  is  such  as  to  vest  immediately,  but  is  not 
mediately,  payable  uutll  the  legatee  shall  attain  21,  and  there  is 
a  bequest  over  divesting  the  legacy  in  case  he  dies  under 
that  age,  in  that  case  also,  although  the  legatee  dies 
under  21,  his  personal  representative  is  entitled  to  the 
interest  which  became  due  during  the  legatee's  life. 

Skey  V.  Bam€S,  3  Meriv.  345. 

Contingr.  ftll.    The   rule  is  otherwise   with   respect  to  con- 

cies.  tingent  legacies.    So,  where  a  particular  legacy,  though 

vested,  is  not  payable  till  21,  and  nothing  is  said  in  the 
will  that  sliows  the  testator's  intention  to  give  interest 
in  the  meantime,  in  such  case,  if  the  legacy  be  divested 
by  the  death  of  the  legatee  before  attaining  21,  his 
personal  representatives  cannot  claim  thte  interest 
accruing  until  his  death. 

Particular  ^12.    But  whcrc  a  particular  legacy  is  given,  even 

lefiT&cv 

contingent  upon  the  event  of  the  legatee  attaining  21. 
with  interest  in  the  meantime,  and  the  legatee  dies  be- 
fore that  age,  the  arrears  of  interest  up  to  the  time  of 
his  death  will,  it  seems,  belong  to  his  personal  repre 
tatives. 

Errington  v.  Chapman,  12  Ves.  20. 

beo^m-^*^"         S18.    Interest  upon  legacies  is  to  be  computed  on 

put^don    the  principal    only,   and  not    upon    the    principal  and 

pnnupa .  jj^^^p^g^     Under  particular  circumstances  the  Court  will 

allow  the  legatee  compound  interest,  as  where  there  is  an 

express  direction   in   the   will  that   the  executor  should 

lay  out  the  fund  to  accumulate  and  he  neglects  to  do  so. 

Raphael  v.  Boehm.  11  Ves.  92. 
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»14.    A  testatrix  by  her  will  directed  that  a  ^^l^'^^^^f"^ 
acy  should  be  paid  out  of  the  proceeds  of  the  sale  of  lands,  Unds. 
and  that  the  lands  should  be  sold  at  any  time  within 
two  years  after  her  death. 

Held,  that  interest  upon  the  legacy  should  be  al- 
lowed from  the  day  when  the  two  years  expired;  or,  if 
the  lands  were  sooner  sold,  from  the  date  of  sale. 

Re  Robinson,  22  O.  R.  438 

Hlf%.  As  the  land  was  directed  to  be  sold  within 
three  years  from  the  testator's  death,  the  legacies  bore 
interest  from  the  date  when  the  lands  should  have  been 
sold. 

McMylor  v  Lynch,  24  O.  R.  C32. 

S16.  Testator    bv  his   will    left  the  income  of  his  Election 

*  bv  widow 

estate  to  his  wife  for  life,  and  directed  that  after  her  liability 
death  it  should  be  disposed  of  as  set  out  in  a  codicil  not  *^*' *'^^'"*^- 
to  be  opened  until  after  her  death.  By  the  codicil  he 
disposed  of  all  his  estate  among  his  children,  giving  to 
two  of  them,  after  the  death  of  his  wife,  a  certain  prop- 
erty which  in  reality  belonged  to  her.  His  widow,  with- 
out proving  the  will,  received  all  the  income  of  the  estate 
for  five  years,  after  the  lapse  of  which  the  will  and  codicil 
were  proved.    She  then  elected  against  the  will. 

Held,  that  her  election  related  back  to,  and  she  was 
liable  to  account  from,  the  date  of  the  testator's  death; 
but,  as  she  was  not  called  upon  to  elect  until  this  action 
was  brought,  she  would  not  be  charged  with  interest  in 
the  meantime. 

DwviB  V.  Dams,  27  O.  R.  532. 

Interest  on  Legacies. 

Toomey  v.  Tracey,  4  O.  R.  708. 

(9)  In  what  currency  legacies  are  to  be  paid, 
SIT.    Where    legacies    are   given  generally  it  ^illMustbein 

°  o  o  *f  money  of 

be  presumed  that  the  testator  intended  that  they  should  country  of 
be  paid  in  the  money  of  the  country  in  which  he  was  °"^^^*^* 
domiciled,  and  the  will  was  made  without  regard  to  the 
currency  of  the  place  where  the  legatees  reside. 

7at€8  y.  MaOden,  16  Sim.  613. 

K.E.A.— 18 
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(10)  The  payment  or  delivery  of  specific  legacies. 

Before  819.    Before  the  Wills  Act  the   general   rule  was 

Wills  Act.  ^^^^  j^  ^^^^^  ^^  confine  a  bequest  to  the  date  of  the  will 

the  expressions  must  refer  unequivocally  to  the  property 
which  the  testator  then  had,  otherwise  they  would  not  be 
allowed  to  have  that  effect.  Thus,  if  the  bequest  were 
general,  as  of  all  the  testator's  goods  in  a  particular 
house  or  place,  whatever  personal  chattels  were  found 
there  at  the  time  of  his  death  would  pass  though  not 
there  at  the  date  of  the  will. 

Beaufort  y.  DunOonaldt  2  Vern.  739. 

w^u^Act  ^^•-  ^y  section  26  of  the  Wills  Act,  the  will  of 

every  person  who  has  died  since  the  Slst  of  December. 
1868.  or  afterwards,  is  construed  with  reference  to  the 
real  and  personal  estate  comprised  in  it,  to  speak  and 
take  effect  as  if  it  had  been  executed  immediatelv  before 
the  death  of  the  testator,  unless  a  contrary  intention 
appears  by  the  will. 

Articles  8S5I.   Tt  is  the  duty  of  executors  as  far  as  possible 

Hpecincally  * 

bequeath-  to  preserve  articles  specifically  bequeathed  according  to 
the  testators  wish,  and  unless  compelled  they  ought  not 
to  apply  them  to  the  payment  of  debts.  It  is  also  the 
duty  of  the  executors  to  get  in  all  the  testator's  estate, 
whether  specifically  bequeathed  or  otherwise  and  the  ex- 
pense incurred  in  so  doing  must  be  paid  out  of  the 
general  estate  as  part  of  the  exx>ense  of  the  administra- 
tion. 

CUve  V.  Olive,  Kay,  600. 

Who  has  Hfifi.   If  a  testator  dying  solvent  bequeaths  to  A- 

seiection.  a  given  number  of  articles  forming  part  of  a  stock  of 
articles  of  the  same  description,  as,  for  instance,  if  he 
has  twenty  horses  in  his  stable,  and  bequeaths  mx  of 
them,  the  legatee  and  not  the  executor  has  the  right  el 
selection. 

Tapley  v.  EagUton,  12  C.  D.  683. 
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If  a  testator  directs  his  executor  to  deliver  a  Unopened 
specified  packet,  part  of  the  property  of  the  deceased,  to  ^^  ^** 
a  particalar  legatee,  unopened,  the  executor  cannot  con- 
sistently with  his  duty  comply  with  this  direction. 

Pelham  v.  Netcton,  2  Caa.  Temp.  Lee. 

(11)  Election. 

824.   It  is  a  principle  of  Equity  that  a  person  who  Principle 
accepts  a  benefit  under  an  instrument  must  adopt  the°  *'®*^*°°- 
whole,  giving  full  effect  to  its  provisions,  and  renouncing 
every  right  inconsistent  with  it.    If,  therefore,  a  testator 
assumes  to  dispose  of  property  belonging  to  A.,  and  de- 
vises to  A.  other  lands,  or  bequeaths  to  him  a  legacy  by 
the  same  will,  A.  will  not  be  permitted  to  keep  his  own 
estate  and  enjoy  at  the  same  time  the  fruits  of  the  devise 
or   the  bequest    made   in   his   favour;   but   must  elect 
whether  he  will  part  with  his  own  estate  and  accept  the 
provisions  of  the  will,  or  continue  in  the  enjoyment  of  his 
own  property  and  reject  that  bequeathed. 

Wollaston  y.  King,  8  L.  B,  Eq.  165. 


The  testator  need  not  be  aware  that  the  pro- Testator 
perty  of  which  he  undertakes  to  dispose  is  not  his  own.f^^g"^!' 
The  obligation  will  be  equally  imposed  on  the  legatee, '"*?  ^  5*^" 

property  • 

although  the  testator  proceeded  on  an  erroneous  supposi- 
tion that  both  the  subjects  of  bequest  were  absolutely  at 
tiis  own  disposal.  The  intention  of  the  testator  to  dis- 
>ose  of  property  which  is  not  his  own  should  be  clear, 
md  must  appear  upon  the  face  of  the  will  for  parol 
'vidence  of  intention  is  inadmissible  for  the  purpose  of 
(bowing  it. 

Dillon  V.  Parker,  CI.  &  F.  303. 


Where  the  provisions  of  a  will  are  absolute- 
r  inconsistent  with  the  widow's  claims  of  dower,  the 
'UlijW  must  make  her  election. 


Where  a  testator  makes  two  bequests  to  the  Testator 
ixne    person,  one  of  which  happens  to  be  onerous,  andj^olxf 
,e   other  beneficial   the  legatee  will  not  be  allowed  to^»^«J^p^; 
ject    one  and  retain  the  other.     In  such  cases  it  is  a  son. 
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question  of  the  intention  of  the  testator  to  be  gathered 
from  the  will,  whether  the  legatee*  must  elect  to  take  all 
or  none  of  the  gifts  in  the  will,  or  whether  he  may  accept 
the  beneficial  gift  and  repudiate  that  which  is  burden- 
some. The  party  bound  to  elect  is  entitled  to  first  ascer- 
tain the  value  of  the  funds.  An  election  under  a  mis- 
conception of  the  extent  of  claims  on  the  fund  elected  is 
not  conclusive. 

DilUm  V.  Parker,  I  Swanst.  332, 

(12)  Refunding  legacies. 
Refunding         HftH,  Under    certain    circumstances    lecatees     are 
bound  to  refund  their  legacies  or  a  rateable  part  of  them. 

8!lSO.  Whenever  an  executor  pays  a  legacy  the 
presumption  is  that  he  has  sufficient  to  pay  all  legacies, 
and  the  Court  will  oblige  him,  if  solvent,  to  pay  the  rest, 
and  not  permit  him  to  bring  a  bill  to  compel  the  legatee 
whom  he  voluntarily  paid  to  refund. 

Orr  V.  Kaim€9,  2  Ves.  Sen.  194. 

^gMjy  8SO.  But  where  the  payment  of  a  legacy  is  under 

»ui^  compulsion  of  a  suit,  he  is  entitled  to  compel  the  legatee 

to  refund  in  case  of  a  deficiency  of  assets. 

Noel  V.  Robinson,  1  Vem.  94. 

©^'Ikd  ^91.   Again,  if  the  executor  pays  away  the  asseti^ 

to  refund,  in  legacies,  and  afterwards  debts  appear  of  which  he  did 
not  have  previous  notice*  and  which  he  is  obliged  to  dis- 
charge he  may  compel  the  legatees  to  refund. 

Doe  V.  Oiiif,  3  East,  120. 

Unsatis-  8S!1S.   Where   the   testator's    funds  at  the  time  of 

ned  credi-  « 

tor  may  hls  death  are  not  sufficient  to  pay  both  debts  ana 
^•^^J^' legacies,  it  is  clear  that  an  unsatisfied  creditor  can  coiit] 
fund.         p^i  a  satisfied  legatee  to  refund,  where  the  legacy 

paid  to  him  voluntarily  or  by  compulsion.    He  has  t 
same  right,  although  the  testator's  funds  at  the  time  c 
his  death  were  sufficient  to  pay  both  debts  and  leCTcies 
and  although  the  assets  were  handed  over  to  the  legat 
by    the  personal    representatives    in  ignorance  of 
creditor's  demands. 

Marsh  T.  RvsBell,  3  M.  &  Cr.  31. 
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S88.   If  the  assets  were  oriffinallv  suflBcient  to  satisfy  Not  «>  if 

asaeUong- 

all  thoL  legacies,  and  afterwards  by  the  wasting  of  the  execu- inally  Buf- 
tor  there  is  a  deficiency,  an  unsatisfied  legatee  cannot  oblige 
a  satisfied  one  to  refund  whether  the  legacies  were  paid  him 
with  or  without  suit;  but  if  the  assets  were  not  originally 
sufficient  to  pay  all  the  legatees,  and  one  legatee  receives  his 
legacy  in  full,  in  that  case  the  unsatisfied  legatees  may  compel 
the  one  so  paid  to  refund.  In  no  case  where  the  executor  is 
solvent  can  an  unsatisfied  legatee  maintain  a  suit  against 
another  who  has  been  satisfied,  because  the  remedy  is  in  the 
first  place  against  the  executor  who  by  paying  the  one  legacy 
has  admitted  assets  to  pay  all. 

On'  V.  Kaimes,  2  Ves.  Sen.  194. 

934.    If  a  legacy  has  been  erroneously  paid  to  a  legatee  interest 
who  has  no  further  property  in  the  estate,  in  recalling  that^^^^*^' 
payment  the  rule  of  the  Court  is  not  to  charge  interest.    But, 
if  the  legatee  is  entitled  to  another  fund  making  interest  in 
the  hands  of  the  Court,  justice  must  be  done  out  of  his  share. 
Jenis  V.  Wolferstan,  L.  R.  18  Eq.  18. 

(13)   Charitable  Bequests. 

SJI'5.    All  bequests  to  superstitious  uses  are  illegal  andsuperati- 
void,  but  bequests  to  charitable  uses  are  not  only  legal  and'*""*"^** 
valid,  but  are  in  some  measure  favored  by  our  law. 

Wmg.  p.  901. 

S80.  A  legacy  to  a  superstitious  use  is  explained  in  Legacy  to 
ElmsJey  v.  Madden.  18  Chy.  380,  as  a  legacy  which  is  intended  fiXJ^uL. 
to  promote  some  doctrine  contrary  to  law.  Such  a  legacy  is 
void.  The  statute  which  originally  prohibited  this  species 
of  legacy  was  1  Edw.  VI.  c.  14,  but  in  the  case  cited  of 
ElmsJey  v.  Madden,  that  statute  was  declared  inapplicable 
to  this  Province.  In  that  case  a  bequest  by  a  member  of  the 
Roman  Catholic  Church  of  a  sum  of  money  for  the  purpose 
of  paying  for  masses  for  his  soul  was  upheld.  In  England 
as  late  as  1880  such  a  bequest  was  held  void.  {Re  Fleetwood, 
15   Ch.  D.  596.)     An  Ontario  instance  of  a  bequest  being 
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held  void  on  the  ground  of  its  being  subversive  of  Christian- 
ity is  furnished  by  the  case  of  Kinsey  v.  Kinsey,  26  0.  R.  99, 
where  a  bequest  for  the  promotion  of  free  thought  and  free 
speech  in  the  Province  of  Ontario  was  set  aside. 

Law  m  88T.  As  to  wiUs  of  testators  dying  before  the  14th  day 

of  April,  1892,  the  statutes  known  as  the  Statutes  of  Mort- 
main remain  in  force.  But  as  to  wills  of  testators  dying  on 
and  after  the  14th  day  of  April,  1892,  the  statute  R.  S.  0. 112, 
known  as  The  Mortmain  and  Charitable  Uses  Act,  applies, 
to  which  must  be  added  chapter  2,  Ontario  Statutes,  1902. 

A3S.  It  is  not  necessary  to  analyze  the  provisions  of  the 
former  Mortmain  Acts,  as  was  done  when  this  volume  was 
first  printed.  The  law  relating  to  these  statutes  is  practically 
obsolete.  Chapter  112  of  the  Revised  Statutes,  1897,  is 
printed  in  full  in  the  appendix.  The  following  is  a  synopsis 
of  the  Act  of  1902. 

830.  The  Act  is  to  be  cited  as  The  Mortmain  and 
Charitable  Uses  Act,  1902,  and  is  to  be  read  as  part  of  the 
Revised  Statute. 

Forfeiture  ^40.   Land  shall  not  be  assured  to  or  for  the  benefit  of, 

on  unlaw-   qj,  acquired  by  or  on  behalf  of  any  corporation  in  mortmain, 

ful  assur-  .  ►'  r  ' 

ances  of      otherwise  than  under  the  authority  of  a  license  from  His  Ma- 
in mort-      jesty  tlie  King,  or  of  a  statute  for  the  time  being  in  force,  and 


main. 


if  any  land  is  so  assured,  otherwise  than  aforesaid,  the  land 
Tnip.  Act,  ^^^^1  ^^c  forfeited  to  His  Majesty  from  the  date  of  the  assur- 
'^^*fo  ^'*^^*  ance,  and  His  Majesty  may  enter  on  and  hold  the  land  ao 

cordingly. 

Savinir  for  ^4'.    Xo  entry  or  holding  by,  or  forfeiture  to.  His  Ma- 

rents  and  jesty  under  this  part  of  this  Act,  shall  merge  or  ejctinguish. 
Imp.  Act,  or  otherwise  aiTect,  any  rent  or  service  which  may  be  due  in 
c.^42, 8.  3!^  respect  of  any  land  to  His  Majesty,  or  any  other  lord  thereof . 

A42.  The  Lieutenant-Governor  may  grant  licenses  in 
mortmain. 
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Ht9.  Assurances  to  or  for  the  benefit  of  charitable  uses 
are  allowed  for  the  purposes  declared  by  the  Act  to  be  legal 
and  under  the  restrictions  therein  set  out,  but  not  otherwise. 

(1)  These  '^ charitable  uses"  are  defined  as  they  were  Imp.  Act, 
by  Statute  43  Eliz.  c.  4,  viz.,  the  right  of  aged,  impotent,  c.  42,  s.  13 
and  poor  people,  the  maintenance  of  sick  and  maimed  soldiers  ^  '' 
and  mariners,  the  maintenance  of  schools  of  learning,  free 
schools  and  scholars  in  universities,  the  repair  of    bridges, 

ports,  havens,  causeways,  churches,  sea  banks,  and  highways, 
the  education  and  preferment  of  orphans,  the  relief,  stock,  or 
maintenance  of  houses  of  correction,  provision  for  the  mar- 
riages of  poor  maids,  the  support,  trade  and  help  of  young 
tradesmen,  handicraftsmen  and  persons  in  poor  circum- 
:Stances ;  the  relief  or  redemption  of  prisoners  or  captives,  an<i 
the  aid  or  ease  of  any  poor  inhabitants;  concerning  payment 
of  taxes,  and  any  other  purposes  similar  to  those  hereinbe- 
fore mentioned. 

(2)  The  assurance  must  be  made  to  take  effect  in  posses- 
sion for  the  charitable  uses  to  or  for  the  benefit  of  which 
it  is  made  immediately  from  the  making  thereof. 

(3)  The  assurances  must,  except  as  provided  by  this  sec- 
tion, be  without  any  power  of  revocation,  reservation,  condi- 
tion or  provision,  for  the  benefit  of  the  assurer,  or  any  person 
^claiming  under  him. 

(4)  Provided  that  the  assurance,  or  any  instrument  form- 
ing part  of  the  same  transaction,  may  contain  all  or  any  of 
the  following  provisions  so,  however,  that  they  reserve  the 
same  benefits  to  persons  claiming  under  the  assurer,  as  to  the 
assurer  himself;  namely: 

(i.)  The  grant  or  reservation  of  a  peppercorn,  or  other 
nominal  rent. 

(ii.)  The  grant  or  reservation  of  mines  or  minerals. 

(liL)  The  grant  or  reservation  of  any  easement. 
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(iv.)  Covenants  or  provisions  as  to  the  erection,  repair, 
position  or  description,  of  buildings,  the  formation  or  repair 
of  streets  or  roads,  or  as  to  drainage,  or  nuisances,  and  coven- 
ants or  provisions  of  the  like  nature  for  the  use  and  enjoy- 
ment, as  well  of  the  land  comprised  in  the  assurance  as  of 
any  other  adjacent  or  neighbouring  land. 

(v.)  A  right  of  entry  on  non-payment  of  any  such  rent,, 
or  on  breach  of  any  such  covenant  or  provision. 

(vi.)  Any  stipulations  of  the  like  nature,  for  the  benefit 
of  the  assurer,  or  of  any  person  claiming  under  him. 

tion,  what  S44.    If  the  assurance  is  made  in  good  faith  on  a  sale 

suTo?  *^"  ^^^  ^^^^  ^^^  valuable  consideration,  that  consideration  may 
consist  wholly  or  partly  of  a  rent,  rent  charge,  or  other  annual 
payment,  reserved  or  made  payable  to  the  vendor,  or  any 
other  person,  with  or  without  a  right  of  re-entry  for  non-pay- 
ment thereof. 

Where  H4S%.  If  the  assurance  is  of  land,  or  of  personal  estate, 

to^^^e  "^^^  being  stock  in  the  public  funds,  then,  unless  it  is  made  in 

be^re^****   good  faith,  for  full  and  valuable  consideration,  it  must  be 

death.        made  at  least  six  months  before  the  death  of  the  assurer, 

including   the   days  of   the  making    of   the  assurance    and 

of  the  death.     If  the  assurance  is  of  stock,  then  it  must  be 

made  by  transfer  thereof  in  the  public  books  kept  for  the 

transfer  of  stock  at  least  six  months  before  the  death  of  the 

assurer,  including  in  those  six  months  the  days  of  the  transfer 

and  of  the  death. 

Voluntary  846.   Exemptions  from  the  restrictions  imposed  by  the 

a«8araiice«.  ^^^   ^^^    allowed    in    favour    of  :    (1)  Parks,    (2)   Public 

Museums,  (3)  Schools  or  School  Houses — in  the  following- 
quantities  of  land  :  Parks,  not  more  than  twenty  acres  ; 
museums,  not  more  than  two  acres;  schools,  not  more  than 
one  acre. 

84*7.  Assurances  for  parks,  schools,  or  museums  must 
be  by  deed,  in  good  faith,  for  full  and  valuable  consideration ; 
if  not  for  full  and  valuable  consideration  must  be  made  at 
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least  six  months  before  the  death  of  the  assurer,  but  in  the 
case  of  a  will  not  made  within  six  months  before  the  decease 
of  the  assurer,  it  shall  suffice  if  such  will  be  a  reproduction 
in  substance  of  a  devise  made  in  a  previous  will  in  force  at 
the  time  of  such  reproduction,  and  which  was  executed  not 
less  than  six  months  before  the  death  of  the  assurer. 

H^H.    The  restrictions  laid  down  by  the  Act  do  not  ap- 
ply also  to  the  following  assurances  : 

(1)  An  assurance  of  land,  or  personal  estate  to  be  laid  out  in  Aasuranoes^ 

the  purchase  of  land,  to  or  in  trust  for,  any  incorporated  university,  for  certain 

.,.x^.  -.  ,.^  J,  universi- 

college  or  schctol  in  Ontario,  or  for  the  support  and  maintenance  of  j^j^g^  f^\, 

the  students  thereat.  IcRes  and 

societies. 

(2)  An  assurance  otherwise  than  by  will  to  trustees  on  behalf  ^?*P-  A?** 
of  any  society,  or  body  of  persons  (incorporated  or  unincorporated)  c.  12,  s.  7." 
associated  together  for  religious  purposes,  or  for  the  promotion  of 
education,  art,  literature,  science,  or  other  like  purposes,  of  land  not 
exceeding  two  acres,  for  the  erection  thereon  of  a  building  for  such 
purposes,  or  any  of  them,  or  whereon  a  building  used  or  intended 

to  be  used  for  such  purposes,  or  any  of  them,  has  been  erected,  so 
that  the  assurance  be  made  in  good  faith  for  full  and  valuable  con- 
sideration. 

12.  In  every  case  of  a  breach  of  any  trust,  or  supposed  breach  of  In  caseft  of 

Oil  A.T*1  ^Ai  I)1C^ 

any  trust,  created  for  charitable  purposes,  or  whenever  the  direction  tj^g^s  etc 
or  order  of  a  Court  shall  be  deemed  necessary  for  the  administratioa  a  iwtition 

of  any  trust  for  charitable  purposes,  it  shall  be  lawful  for  any  two  ^^^y  "?   , 

.  .  .      -r^.   ,    ^  -r       .      presented 

or  more  persons  to  present  a  petition  to  the  High  Court  of  Justice  to  the  High- 
stating  such  complaint,  and  praying  such   relief  as  the  nature  of^''»"rtof 
the  case  may  require,  and  it  shall  be  lawful  for  the  said  Court  to  the  J^e" 
hear  such  petition  in  a  summary  way,  and  upon  aflftdavits,  or  such  shall  be 

other  evidence  as  shall  be  produced  upon  such  hearing,  to  determine  "^^^^  ^"  * 

summary 
the  same,  and  to  make  such  order  therein,  and  with  respect  to  the  way,  and 

costs  of  such  applications,  as  shall  seem  just,  and  any  order  so  made  <^*'«'^r  »uade 
shall  be  subject  to  appeal  as  if  made  in  an  action.  I^p  ^^'^^^ 

52Geo.Ili, 

13.  Provided  always  that  every  petition  so  to  be  preferred  as  c.  101,  s.  1. 
aforesaid  shall  be  signed  by  the  persons  preferring  the  same  in  the  Petitions 
presence  of,  and  shall  be  attested  by,  the  solicitor  or  attorney  con-  pj  by  i)eti- 
cerned  for  such  petitioners,  and  every  such  petition  shall  be  sub-  tioners  and' 
mitted  to,  and  be  allowed  by,  His  Majesty's  Attorney-General  for  Attorney*-^ 
the  Province,  and  such  allowance  shall  be  certified  by  him  before  General, 
any  such  petition  shall  be  presented.  ioc    ^irf 

c.  101,  8.  2.- 
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840.  E-  S.  0.  1897,  c.  112,  deals  only  with  gifts  by  will, 
and  removes  restrictions  upon  devises  of  lands  to  charitable 
uses.  The  Act  of  1902  deals  with  gifts  of  land  to  such  uses 
made  by  deed. 

The  Revised  Statute  was  considered  in  the  case  of 
Manning  v.  Robinson,  29  0.  E.  485,  and  it  was  there  pointed 
out  that  section  8  is  not  in  any  of  the  Imperial  Acts,  even  in 
54  &  55  Vict.  c.  73,  on  which  our  own  Act  is  based. 

»50.  Section  8  of  E.  S.  0.  1897  c.  112,  is  as  follows: 

Mortmain  8.  Money  charged  or  secured  on  land  or  other  personal  estate 

Acts  not  to  arising  from  or  connected  with  land,  shall  nat  be  deemed  to  be  sub- 
fmpure         J®^*-  ^^  *^®  provisions  of  the  statutes  known  as  the  Statutes  of  Mort- 
personalty.  main,  or  of  charitable  uses  as  respects  the  will  of  a  person  dying  on 
or  after  the  14th  day  of  April,  1892,  or  as  respects  any  qther  gpint 
"or  gift  made  after  the  said  date.     Ont.  Stats.  1892,  c.  20,  s,  6. 

This  clause  still  remains  in  force,  and  the  result  is  that 
personalty  which  is  an  interest  in  land  is  no  more  under 
the  restrictions  of  mortmain  law  than  pure  personalty.  Every 
kind  of  personal  property  may  be  bequeathed  for  charitable 
objects. 

^51.    The  other  principal  clauses  of  the  Eevised  Sta- 
tute are  as  follows:  , 

•«•  i^n(j  »  3.  "  Land  "  in  this  Act  shall  include  tenements  and  hereditaments, 

'meaning     corporeal  and  incorporeal,  of  any  tenure;  but  not  money  secured  oo 
°^'  land  or  other  personal  estate  arising  from  or  connected  with  land.    Ont. 

Stats.  1892,  c.  20,  s.  3. 

Landde-  ^-  ^^^^    ^^7  be  devised    by  will  to  or    for    the  benefit  of    any 

vised  to      charitable  use,  but,  except  as  hereinafter  provided,  such  land  shalL  not- 

be^ld.  ^  withstanding  anything  in  the  will  contained  to  the  contrary,  be  sold 

within   two  years  from   the  death  of  the  testator,  or  such  extended 

period  as  may  be  determined  by  the  High  Court,  or  a  Judge  thereof  in 

Chambers.     Ont.  Stats.  1892,  c.  20.  s.  6. 

Personal  6.  Any  personal  estate  by  will  directed  to  be  laid  out  in  the  pur- 

"J^^^  ^*    chase  of  land  to  or  for  the  benefit  of  any  charitable  uses.  shaU,  except 
be  laid  out »»  hereinafter  provided,  be  held  to  or  for  the  benefit  of  the  charitable 
in  land.       uses  as  though  there  had  been  no  direction  to  lay  it  out  in  the  purchase 
of  land.    Ont.  Stats.  1892,  c.  20,  s.  6. 
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The  whole  of  the  Revised.  Statute  is  printed  as 
an  appendix.  It  will  suffice  here  to  point  out  that  by  section 
5,  when  land  remains  unsold  after  the  expiration  of  two  years 
an  application  may  be  made  to  the  High  Court  to  compel  sale. 

«52.   The  testator  gave  the  trustees  of  his  will  a  dis-  I>i»cretioa 

°  to  trustees. 

cretion  as  to  how  the  fund  was  to  be  used  for  the  advance- 
ment of  the  cause  he  had  in  view,  and  where  that  is  the  case, 
the  authorities  shew  it  a  reason  for  not  directing  a  scheme 
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CHAPTER    V. 


CONSTEUCTIOX  SECTIONS  OF  WILLS  ACT. 

Executor  858.  ^Yhe^e,  as  is  usually  the  case,  the  estate  of  a  de- 

must  dis-  .  .      ^ 

i)08eof  ceased  person  includes  both  real  and  personal  property,  the 
executor  of  a  will  is  bound  to  carrv  out  the  testator's  inten- 
tions  with  regard  tp  the  land  as  well  as  to  the  personalty- 
The  questions  which  arise  must  be  determined  by  a  construc- 
tion of  the  will. 


I?e7«l«-  HS%4.   Where  there  is  an  intestacy,  the  devolution  of 

tates  Act.  real  estate  is  provided  for  by  statute  as  will  presently  be 
seen.  But  since  the  Devolution  of  Estates  Act,  both  real 
and  personal  property  devolve  on  the  personal  representa- 
tive. Therefore,  in  case  of  an  administration  with  will  an- 
nexed, real  as  well  as  personal  property  will  devolve  on  ihe 
administrator — the  former  subject  to  the  will,  the  latter 
under  the  statute. 

Rules  for  H»15.   Ilcncc,  SO  louff  as  executors  and  administrator? 

<K>nstruc-  ^ 

tiou  «.f       had  only  to  deal  with  personal  property,  treatises  relating 

wills  i*(*liit* 

ing  t«.        to  their  powers  and  duties  were  properly  confined  to  the  sul>- 

lands.        j^^|.  ^£  personal  property.     Under  the  present  state  of  the 

law,  the  subject  cannot  be  said  to  be  complete  without  some 

exposition  of  the  rules  adopted  for  the  construction  of  wills 

relating  to  real  estate. 

A50.  A  glance  at  the  large  volumes  devoted  to  thi? 
subject  will  shew  that  to  attempt  to  include  even  their 
gist  in  these  pages  would  be  impossible.  All  that  can  be 
done  is  to  shew  that  certain  difficulties  have  been  removed 
by  statute,  explain  what  those  difficulties  were,  and  state 
the  statutory  solution.  It  will  be  'found  that  manv  of 
the  difficulties  which  have  been  removed  are  those  more 
commonly    occurring-       These    statutory   rules   are    known 
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as  the  Construction  Sections  of  the  Wills'  Act,  R.  S.  O. 
1897,  chapter  128  (sections  26  to  38  inclusive). 

25.  No  conveyance  or  other  act  made  or  done  subsequently  to  No  act  as 

the  execution  of  a  will,  of  or  relating  to  any  real  or  personal  estate  ^^"^^J 

therein  comprised,  except  an  act  by  which  such  will  is  revoked  as  will  to 

aforesaid,  shall  prevent  the  operation  of  the  will  with  respert  toP'^^^J* 

.  ,  ,  .  operation 

such  estate  or  interest  in  such  real  or  personal  estate  as  the  testator  q^  i}^^  yf\\\ 

had  power  to  dispose  of  by  will  at  the  time  of  his  death.     R.  S.  O.  as  to  any 
1887,  c.  109.  1^  25.  ^tTt^- 

tator. 

S57.  By  section  8 — section  25  does   not  apply   toj'^^j^ge 
the  will  of  any  person  who  died  before  the  1st  of  January,  s.  23. 
1869,  but  applies  to  the  will  of  every  person  who  has  died 
since  the  31st  December,  1868. 

2G.  (1)  Every  will    shall    be    construed,  with    reference    to  the  Wills 
real  and  personal  estate  coniprised  in  it,  to  speak  and  take  effect  as  j^^^tf  j"* 
if  it  had  been  executed  immediately  before  the  d'eath  of  the  testator,  Act  1  V.  cl 
unless  a  contrary  intention  appears  by  the  will.     R.  S.  O.  1887,  c.  26  s.  24. 
109,  s.  26. 

(2)  This    section    shall    apply  to  the  will  of   a  married  woman  Imp.  Act 
made    during    coverture,  whether    she  is  or  is  not  possessed  of  or  5S'^^q^'  ^" 
entitled  to  any  separate  property  at  the  time  of  making  it,  and  such 
will    shall    not   require  to  be  re-executed  or  re-published  after  the 
death  of  her  husband.     Ont.  Acts,  1897.  c.  22,  s.  2. 

HSH.  By  section  8 — section  26  also  does  not  apply  to 
the  will  of  any  person  who  died  before  the  Ist  of  January, 
1869,  but  applies  to  the  will  of  every  person  who  has  died 
since  the  31st  December,  1868. 

S59.  In  wills  made  before  the  Ist  of  January,  18G9, 
every  devise  of  freehold  lands  speaks  from  the  date  of 
the  will,  and  describes  only  the  land  then,  belonging  to 
the  testator. 

SOO.  A  codicil  republFshes  the  will  so  as  to  make  Codicil 
the  will  speak  from  the  date  of  the  codicil,  and  include  ^^J^^^'"*"^* 
lands  acquired  before  the  date  of  the  codicil.     But  a 
codicil   does  not  revive  a  legacy  revoked,  adeemed   or 
satisfied. 

Powyg  V.  MansfMd,  3  Myl.  &  Cr.  376.  i 
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]^uest8  901.  A  bequest  of  leaseholds  speaks  from  the  date 

holds.  of  the  will,  and  does  not  include  after  acquired  lease- 
holds nor  a  renewed  lease. 

Jame&  y.  Dean,  11  Yes.  383. 

903.  A  bequest  of  all  my  personal  estate  or  residue 
of  my  personal  estate,  means  the  personal  estate  existing 
at  the  death  of  the  testator. 

S63.  Under  section  26  in  wills  made  after  the  1st  of 
January,  1869,  descriptions  of  real  or  personal  estate 
refer  to  and  comprise  the  property  answering  to  the 
description  at  the  death  of  the  testator. 

lADds  con-         804.  With  respect  to  lands  contracted  to  be  pur- 

tracted  to  '^  *^ 

be  pur-  chased  by  testator  (including  lands  contracted  to  be  por- 
chased  after  the  date  of  will)  a  general  devise  of  testator's 
lands  includes  lands  contracted  to  be  purchased  by  testa- 
tor, but  not  actually  conveyed. 

Acherley  v.  Temon,  10  Mod.  518 

Landscon-         865.  Lands  contracted  to  be  sold  are  lands  of  which 

tracted  to 

be  sold,  the  testator  was  a  trustee,  and  the  legal  estate  in  them 
passes  to  the  executor  in  trust  for  the  purchaser.  The 
devisee  will  not  be  entitled  to  the  purchase  money. 

Ri)88  V.  RosBy  20  Ch.  203. 

General  800.  As  regards  general  powers  of  appointment  the 

r^^lnt^^  effect  of  the  26th  and  the  29th  sections  of  the  Act  is  to 
°*®"*-  make  all  general  devises  and  bequests  operate  as  an 
execution  by  anticipation  of  all  general  powers  vested  in 
the  testator  at  the  time  of  his  death,  although  created  by 
an  instrument  subsequent  in  date  to  the  will  unless  the 
language  of  the  power  be  such  as  to  forbid  its  being  ex- 
ercised by  anticipation. 

Special  SOT.  Evcn  spccial  powers  of  appointment  created 

S^^^nt^^  after  the  date  of  the  will  may  be  exercised  by  a  bequest 

ment.        contained  in  the  \iill,  if  the  bequest  contains  a  sufficient 

description  of  the  particular  property  afterwards  made 
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the  subject  of  the  power  to  show  that  the  testator  had 
the  subject  of  the  power  in  view,  which  is  the  test  of 
execution  as  regards  special  powers. 

Stilltnan  y.  Weedon,  16  Sim.  26. 

H^H.  There  are  two  exceptions  to  the  rule  laid  down  ^^^^ 
by  section  26 :  >^i«  of  sec- 

•^  tion  26. 

(1)  Where  the  date  of  the  will  as  opposed  to  the 
death  is  distinctly  referred  to. 

Cole  V.  Scott,  1  Mac.  &  G.  518. 

(2)  Where  there  is  a  sufficient  particularity  in  the 
description  of  the  specific  subject  of  gift  showing  that 
an  object  in  existence  at  the  date  of  the  will  was  in- 
tended. 

See  Wehh  v.  Byng,  1  K.  &  J.  580. 

27.  Unless  a  contrary  intention  appears  by  the  will,  such  real 
estate  or  interest  therein  aa  is  comprised  or  intended  to  be  com- 
prised in  any  devise,  in  such  will  contained,  which  fails  or  becomes 
void  by  reason  of  the  death  of  the  devisee  in  the  lifetime  of  the 
testatOF,  or  by  reaaon  of  such  devise  being  contrary  to  law,  or 
otherwise  incapable  of  taking  effect,  shall  be  included  in  the  resid- 
uary devise  (if  any)  contained  in  such  will.  R.  S.  O.  1887,  c.  109, 
s.  27. 

S69.  A  gift  of  the  residuary  personal  estate  of  the  Lapsed  de- 
testator  comprises  every  interest  in  the  personal  estate  into  resid- 
which  the  will  in  effect   does  not  otherwise  dispose  of; "^  l^p 
thus,  (1)  A  general  residuary  bequest  carries  lapsed  and  ^^^  ^  ^• 
void  legacies. 

Leake  v.  Rohinsony  2  Mer.  393. 

H'70,  A  testator  may  show  an  intention  to  confine  a 
residuary  bequest,  so  as  to  exclude  from  it  in  effect  pro- 
perty specifically  given. 

See  Wahiman  y.  Field,  Kay    507. 

STl .  The  most  important  exception  to  the  com  pre-  Effect  of 
hensiveness  of  a  general  residuary  bequest  is  that  it  does  f^due^^^- 

not  include  anv  part  of  the  residue  itself  which  fails.    Re-  «>™^  es- 
tate. 

sidne  means  all  of  which  no  effectual  disposition  is  made 
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by  will  other  than  the  residuary  clause;  but  when  the 
disposition  of  the  residue  itself  fails  to  the  extent  to 
which  it  fails  the  will  is  inoperative. 

.    Skrymsker  v.  Northcote^  1  Sim.  570. 

H72.  A  general  residuary  bequest  contingent  in 
terms  carries  the  intermediate  income  which  is  not  undis- 
posed of  but  accumulates. 

Trevanian  v.  Vivian,  2  Ves.  Sen.  430. 

Residuary  ^T8.  As  to  residuary  devises  in  wills  made  before 
foreist  the  Ist  of  January,  1874,  a  residuary  devise  of  real  estate 
Jan.,  1874.  (jo^g  not  iucludc  Specific  devises  which  lapse.  In  wills 
made  or  republished  after  the  1st  of  January,  1874,  real 
estate  comprised  in  a  devise  which  fails  or  is  void  passes 
under  the  residuary  devise  in  a  will  unless  an  intention 
appear  to  the  contrary. 

interme-  874.   Devises  of  real  estate  to  take  effect  at  a  future 

diate  rents 

and  pro-    period  do  not  in  general  carry  the  intermediate  rents  and 

fits 

profits  until  the  period  of  vesting. 

Oenery  v.  Fitzgerald,  Jac.  468. 

ST5.  But  where  the  real  and  personal  estate  are 
given  together,  such  a  gift,  although  contingent  in  terms, 
carries  the  intermediate  rents  and  profits  of  the  real 
estate,  as  well  as  the  income  of  the  personal  estate. 

Reaiestat^         STO.   Where  the  real  estate  is  directed  by  will  to  be 
tolw**^^  ^^y  ^  general  or  residuary  bequest  of  the  testator's  per- 
sonal property  does  not  prima  facie  include  the  proceeds 
of  such  real  estate  directed  to  be  sold. 

Maugham  v.  Mason,  1  V.  &  B.  410. 

jj^g^Q.  (28)  A  devise  of  land  of  the  testator,  or  of  the  land  of  tlw 

holds  when  testator  in  any  place  or  in  the  occupation  of  any  i)er8on  mentioned 

may  pass    i^  jjjg  ^ij]^  qj.  otherwise  described  in  a  general  manner,  and  any  othc-r 

under  gren- 

eral  devise  general  devise  which  would  describe  a  leasehold  estate,  if  the  testa- 

Imp.  Ac|^  tor  had  no  freehold  estate  which  could  be  described  by  it,  shall  be- 

ft.  26.  ^     *  comstrued  to  include  his  leasehold  estates,  or  any  of  them  to  whidi 

such  description  will  extend  (as  the  case  may  be)  as  weU  as  freehold 

estates,  unless  a  contrary  intention  appears  by  the  will.     R.  S.  <X 

1887.  c.  109,  8.  28. 
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'.  In  wills  made  before  the  Ist  of  January,  1874, 
"  a  devise  of  lands,"  or  "  lands  and  tenements,''  does  not 
prima  facie  include  leaseholds  for  years  unless  at  the 
time  of  the  devise  the  testator  had  no  freehold  lands 
answering  to  the  description.  In  wills  made  or  repub- 
lished on  or  after  the  1st  of  January,  1874,  every  general 
devise  of  lands,  etc.,  prima  facie  includes  leaseholds  for 
years  as  well  as  freeholds. 

29.  A  general  devise  of  the  real  estate  of  the  testator  or  of  the  A  general 

real  estate  of  the  testator  in  any  place  or  in  the  occupation  of  any  ^^**\'8®  ^^ 

realty  or 
person    mentioned  in  his  will,  or  otherwise    described    in  a  general  personal- 

maoner,   shall  be  construed  to  include  any  real  estate  or  any  real  ty  to  in- 
estate  to  which  such  description  will  extend'  (as  the  case  may  be)  .^rty  ^yjj. 
which  he  may  have  power  to  appoint  in  any  manner  he  may  think  which  teH- 
proper,  and  shall  operate  as  an  execution  of  such  power,  unless  a  ***^^   ^    * 
contrary  intention  appears  by  the  will;  and  in  like  manner  a  b'jquest  j^^^p  ^^j 

of   the  personal  estate  of  the  testator,  or  any  bequest  of  personal  app^>int- 
estate  described  in  a  general  manner,  shall  be  construed  to  include  imp. 'Act 
any  personal  estate,  or  any  personal  estate  to  which  such  descrip   1  V.  c.  20 
lion  will  extend  (as  the  case  may  be),  which  he  may  have  power  to   *  '^*' 
appoint  in  any  manner  he  may  think  proper  and  shall  operate  as  an 
execution  of  such  power,  unless  a  contrary  intention  appears  by  the 
will.     R.  S.  O.  1887,  c.  100,  s.  29. 


k  If  a  will  does  not  purport  to  be  in  execution  of 
the  particular  power  or  of  all  powers  vested  in  the  testii- 
tor,  devises  and  bequests  contained  in  the  will  priiuii  facie 
do  not  include  property  not  the  testator's  own,  but  over 
which  he  has  a  power  of  disposition. 

Wehh  V.  Hotmor,  1  J.  &  W.  352. 

STO.  But  if  the  property  subject  to  the  power  be 
sufliciently  described  so  that  it  is  clear  that  tlie  te^stator 
had  in  view  the  subject  of  the  power  a  devise  or  bequest 
will  operate  as  an  execution  of  the  power. 

Loicnds  V.  Lotcnds,  1  Y.  &  J.  445. 

HHO.  A  bequest  of  a  sum  of   stock  of  the  same  request  of 
description  as  that  subject  to  the  power  is  not  a  descrip-  stock/ 
tion  of  the  property  subject  to  the  power  so  as  to  show  an 
intention  to  execute  the  power,  but  is  a  mere  general 
legacy. 

Nannock  y.  Horston,  7  Ves.  391. 

K.B.A.--19 
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HHl.  A  gift  by  will  of  legacies  identical  with  the 
amount  of  the  fund  does  not  in  general  show  an  intention 
to  execute  the  power. 

J>avi9  V.  Thotnaa,  3  De  G.  &  Sm.  347. 


As  regards  real  estate:  if  a  testator  devise  "  all 
his  lands"  or  "all  his  lands  in  A.,"  or  "all  his  real 
estate,"  and  has  at  the  time  of  the  devise  no  lands  of  his 
own  answering  to  the  description,  lands  over  which  he 
had  a  power  will  pass  by  the  devise. 

Distinc-  88».  The  •29th    section    introduces    a   distinction 

tw^n  gen-  between    general   powers  of   appointment    and    special 
H^luS"^     powers.    The  latter  are  unaffected  by  the  Statute,  but 
powers,      with  regard  to  general  powers  general  devises  of  real 
estate  are  deemed  to  extend  to  general  powers. 

^^i.  In  wills  made  or  republished  on  or  after  the 
1st  of  January,  1874,  a  general  residuary  bequest  will  in 
elude  not  only  property  ineffectually  attempte*!  to  be  be 
queathed,  but  also  property  over  which  the  testator  had 
a  general  power  of  appointment,  and  which  he  by  lii> 
will  ineffectually  appointed;  thus,  if  a  testator  in  exercise 
of  a  general  power  of  appointment  gives  £5,000  to  A.. 
and  gives  the  residue  of  his  personal  estate  to  B.,  and  A. 
dies  in  the  testator's  life  time,  the  £5,000  appointed  to 
A.  will  pass  under  the  residuary  gift  to  B. 

Bernard  v.  MinshulU  1  Johns..  276. 

General  ^^*  ^Vhere  any  real  estate  is  devised  to  any  person  without  ao) 

devise  to  words  of  limitation,  such  devise  shall,  subject  to  The  Devolation  of 

estate  in  Estates  Act,  be  construed  to  pass  the  fee  simple,  or  other  the  whol** 

the  land  estate  or  interest,  which  the  testator  had  power  to  dispose  of  by  wUl, 

devis^.  „,|]pgg  ^  contrary  intention  appears  by  the  will.     R.  S.  O.  1887,  c. 

iTck  109.  s.  30. 

8.  28. 

885.  In  wills  made  before  the  1st  of  January,  1874,  a 
devise  of  lands  to  A.  simpUciter  confers  an  estate  for  life 
unless  an  intention  appear  to  the  contrary. 

Hogan  v.  Jackson,  Cowp.  306. 
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HH^.  As  the  word  "estate"  may  either  mean  the*'E*tate." 
land  itself  or  the  testator's  interest  in  it,  in  order  to  limit 
the  operation  of  the  preceding  rule  it  is  held  that  the 
word  "  estate "  is  sufficient  to  pass  the  fee  simple  of 
land  although  accompanied  by  words  of  locality  or 
occupation. 

HH7.  But  the  word  "estate"  must  be  an  operative 
word  occurring  in  the  gift  itself.  If  the  testator  devise 
iands  to  A.  simpliciter  and  afterwards  refers  to  the  same 
laiids  as  "  the  said  estate  "  this  does  not  carry  the  fee 
to  A. 

BwrlOH  V.  White,  1  Exch.  535. 


A  devise  of  "  all  my  effects  real  and  personal  " 
passes  a  fee  simple  of  lands. 

Lord  Torrington  v.  Boxcmnn,  22  L.  J.  Ch.  236. 

^811.  In  wills  made  before  the  1st  of  January,  1874,  indefinite 

devise  611- 

a  devise  of  lands  to  A.  he  paying  £10  to  B.  passes  the  fee  largedby 
simple;  but  a  devise  to  A.  subject  to  a  charge  of  £10,  *^*'*'^* 
passes  only  an  estate  for  life.  The  rule  in  such  a  case 
is  that  an  indefinite  devise  is  enlarged  to  a  fee  simple 
by  a  charge  however  small  on  the  person  of  the  devisee 
or  on  the  quantum  of  interest  devised  to  him,  but  not  if 
the  devise  is  merely  subject  to  a  charge. 

Burton  v.  Powers,  3  K.  &  J.  170. 

500.  In  wills  made  before  the  1st  of  January,  1874, 
if  lands  are  devised  to  A.  indefinitely  with  a  gift  over  in 
event  of  A.  dying  under  twenty-one  ;  A.,  if  he  attains 
that  age,  takes  a  fee  simple. 

Frogmorton  v.  Holyday,  3  Burr.  1618. 

501.  Section  30  above  set  out  alters  the  above  rules 
in  the  case  of  wills  made  or  republished  on  or  after  the 
Ist  day  of  January,  1874,  and  in  such  wills  a  devise  of 
lands  without  words  of  limitation  passes  the  fee  simple 
unless  an  intention  appears  to  the  contrary. 
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8113.  This  section  applies  only  to  devises  of  pre- 
viously existing  estates  or  interests,  and  not  to  the  device 
of  an  estate  created  by  the  will. 

NichoU9  y.  Hatckea,  10  Hare.  342. 

H9S,  A  devise  of  rents  and  profits  to  A.  without 
words  of  limitation  in  a  will  prior  to  the  1st  of  Janaary. 
1874,  passes  only  an  estate  for  life,  but  in  a  will  made  or 
republished  on  or  after  the  1st  of  January,  1874,  a  devise 
of  the  rents  and  profits  of  the  land  will  by  force  of  the 
30th  section  pass  the  fee  simple  of  the  land. 

See  Crawford  v.  Lundy,  23  Ch.  244. 

Meaning  31.  Where  any  real  estate  is  devised  by  arfy  testator,  dying  on 

in  a  devise  ^^  after   the    5th  day  of    March,  1880,  to  the  heir  or  heir^  of  anch 

of  real  ea-   testator,  or  of  any  other  person,  and  no  contrary  or  other  iatention 

tate.  is  signified  by  the  will,  the  words  "  heir  "  and  "  heirs  "  shall  be  con 

strued   to  mean   the  person  or  persons  to  whom  such  real  estate 

would  descend'  under  the  law  of  Ontario  in  case  of  an  intestacy. 

R.  S.  O.  1887,  c.  109.  b.  31. 

Import  of  32.  In  any  devise  or  bequest  of  real  or  personal  estate  the  words 

words  '*die  »•  ^\q  without  issue,"  or  "  die  without  leaving  issue,"  or  **  have  no 
issue  "  or  issue,"  or  any  other  words  which  import  either  a  want  or  failure  of 
to  that  issue  of  any  person  in  his  lifetime,  or  at  the  time  of  his  death,  or  an 
In  n  A  t  ii^d^fi^it^  failure  of  his  iisue,  shall  be  construed  to  mean  a  want  or 
1  V.  c.  26^  failure  of  issue  in  the  lifetime  or  at  the  time  of  the  death  of  such 
s.  29.  person,  and  not  an  indefinite  failure  of  his  issue,  unless  a  contrair 

intention  appears  by  the  will,  by  reason  of  such  person  having  a 
prior  estate  tail,  or  of  a  preceding  gift  being,  without  any  im- 
plication arising  from  such  words,  a  limitation  of  an  estate  tail  t«> 
such  person  or  issue,  or  otherwise;  but  this  Act  shall  not  extend  t*» 
cases  where  such  words  as  aforesaid  import  if  no  issue  d'escribed  in 
a  preceding  gift  be  born,  or  if  there  be  no  issue  who  live  to  attain 
the  age,  or  otherwise  answer  the  description  required  for  obtaininir 
a  vested  estate  by  a  preceding  gift  to  such  issue.  R.  S.  O.  188T, 
c.  109.  s.  32. 

Effect  of  H^4.  Effect  of  32nd  section. — ^If  (in  a  will  since  1st 

coIiTs^-    Jaii"iiry,  1874,)  real  estate  be  devised  to  A.  and  his  heirs, 

tion.  or  lo  A.  indefinitely,  with  a  limitation  over  to  take  effect 

on  the  death  of  A.  without  issue,  or  without  having  or 

leaving  issue,  A.  will  not  (as  before)  take  an  estate  tail 
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with  remainder  over,  but  an  estate  in  fee,  with  an  execu- 
tory devise  over  in  the  event  of  his  death  without  issue 
living  at  his  death. 

S05.  So,  if  the  devise  be  to  A.  for  life,  with  a  limita- 
tion over  on  his  death  without  issue,  A.  will  not,  as  be- 
fore,  take  an  estate  tail,  but  an  estate  for  life  only,  with 
the  like  executory  devise  over. 

S96  Again,  if  personal  estate  be  given  to  A.,  with 
a  bequest  over  to  B.  upon  the  death  of  A.  without  issue, 
the  gift  over  will  not  (as  before)  be  void  for  remoteness, 
but  will  take  effect  as  a  contingent  executory  bequest 
upon  the  death  of  A.  without  issue  living  at  his  death. 

SOX   In  order  to  understand  section  32,  it  is  neces-  Scope  of 
sary  to  premise  that  section  31  only  applies  to  a  case*^*^** 
where  the  word  "heir"  or  "heirs"  is  used,  and  no  con- 
trary or  other  intention  is  signified  by  tBe  will.     Cases 
where  such  other  intention  is  signified  must  therefore  b^ 
considered. 

SOS.  Unc'er  a  devise  to  "heirs  male  of  the  body  "  Devise  to 

**heir8 

the  heir  male  of  the  body  taking  by  purchase  need  not  be  male  of 
heirs  general.    Thus,  if  a  devise  be  to  the  "  heirs  male  of  ^^^^ 
the  body  "  of  A.  who  has  died  leaving  a  younger  son  and 
daughter  of  a  deceased  eldest  son,  the  younger  son  will 
take  an  estate  in  tail  male  by  \irtue  of  the  devise,  al- 
though the  granddaughter  is  heir. 

An^fell  V.  Aitgdh  9  Q.  B.  328. 

SOO.  "  Heirs  male  of  the  bodv  "  or  "  issue  male  " 
mean  descendants  in  the  male  line  only,  that  is  males 
claiming  through  males. 

Bemal  v.  Bwmal,  3  My.  &  Or.  559. 

OOO.  In  a  deed  a  limitation  to  A.  and  his  heirs  male  A.  and  his 
confers  an  estate  in  fee,  the  word  "  male  '^  being  rejected  '^*^^' 
as  repugnant;  but  with  respect  to  devises,  the  rule  is  that 
heirs  male  in  a  will  mean  "  heirs  male  of  the  body." 

Lindsay  v.  Colyear,  U  East.  548. 
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A.  for  life  OOl.   A  deviso  to  A.  for  life  with  remaiuder  to  the 

mainder     "heir"  OF  "heir  male  of  the  body"  without  words  of  in- 

^^     ^^^'   beritaDce  super-added  creates  an  estate  tail  in  A.;  but 

where  words  of  limitation  are  added  to  a  devise  to  the 

heirs  male,  A.  takes  an  estate  for  life  only,  and  the  heir 

male  of  his  body  takes  aji  estate  in  tail  male  as  purchaser. 

White   V.    Oollinaj    1    CJom.    Rep.    380;    Archer' »    due,    1 
Rei>.  66. 

Rules  of  OOHB.  With  the  intention  of  restraining  the  meaninj; 

tion  of  of  "  heirs  "  to  "  heirs  of  his  body,"  certain  rules  of  con- 
word  heir,  gtruction  have  been  adopted.    (1) — A  devise  of  real  estate 

to  A.  and  his  heirs  confers  only  an  estate  tail,  heirs 

being  construed  heirs  of  his  body. 

Good  V.  Good,  7  B.  &  B.  295. 

(2)  A  devise  of  real  estate  to  A.  and  his  heirs  fol- 
lowed by  a  limitation  over  to  take  effect  on  a  general 
failure  at  any  time  of  issue  or  heirs  of  the  body  of  A. 
rests  in  A.  only  an  estate  tail,  the  word  "  heirs  "  beinj^ 
construed  to  mean  "  heirs  of  the  body." 

Bui's  V.  ElUa,  9  East,  382. 

Now  in  wills  made  or  republished  on  or  after  the  ist 
of  January,  1874,  the  expressions  "die  without  issue,''  etc , 
are  prima  facie  restricted  to  failure  of  issue  at  the  death 
of  the  person,  and  therefore  cannot  have  the  effect  of 
restraining  heirs  to  mean  heirs  of  the  body. 

If  the  expressions  "  on  failure  of  issue  "  or  "  in  de- 
fault of  issue,"  are  not  within  the  32nd  section,  then  in 
a  case  of  a  devise  to  A.  and  his  heirs  with  a  gift  over  on 
failure  of  issue  of  A.,  A.  will  take  an  estate  tail. 

Devise  to  (3)  If  real  estate  is  devised  to  B.  on  failure  of  heirs 

law.  ^^^  *  of  A.,  and  B.  is  capable  of  being  heir  to  A.,  the  w^onl 
"  heirs  "  is  construed  to  mean  "  heirs  of  the  body."  But 
if  B.  be  not  capable  of  inheriting  land  from  A.,  the  mean- 
ing of  the  word  "  heirs "  will  not  be  restricted. 

Harris  v.  Davis,  1  Coll.  423;   TUtburgh  v.  Barbut,  1   Ves. 
Sen.  89. 
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O08.  A  gift  of  real  estate  to  the  heir  after  the  deatJi 
of  a  particular  person  is  considered  necessarily  to  imply 
not  so  much  an  intention  to  benefit  that  person  as  an  in- 
tention to  exclude  the  heir  during  his  life,  which  can  only 
be  effected  by  leaving  a  life  estate  to  the  person  in  ques- 
tion. Therefore,  if  real  estate  be  devised  after  the  death 
of  A.  to  B.,  the  heir-at-law  of  the  testator,  and  the  will 
contains  no  disposition  of  the  property  during  the  life 
of  A.,  A.  takes  an  estate  for  life  by  implication;  but  if 
B.  is  not  the  heir-at-law  A.  takes  no  estate. 

R€x.  V.  Tnh€ubitCfUs  of  Ringatead,  9  B.  &  C.  218. 

004.  If  personal  estate  is  given  to  A.  "  or  "  his  heirs  Personal 
the  word  "  heirs"  is  read  as  a  word  not  of  limitation,  but  a.  or  his 
of  substitution  so  as  to  prevent  a  lapse;  but  in  a  case  of  **®*"- 
real  estate,  a  devise  to  A.  "or"  his  heirs  gives  to  A. 

an  estate  in  fee,  the  word  "  or  "  being  read  "  an." 

Rea4  v.  Snell,  2  Atk.  645. 

005.  In  devises  of  real  estate  the  w  ords  "  heirs  of 
the  body  "  following  a  gift  to  the  ancestor,  are  words  of 
limitation,  and  create  an  estate  tail  notwithstanding 
ihe  addition  of  other  inconsistent  words  or  expressions. 

Jordan  v.  Adam»,  9  C.  B.  N.  S.  483. 

OOO.  Words  of  limitation,  whether  general  or  super-  Worde  of 

1imif.n.f  irkn 

added  to  a  gift  to  the  heirs  of  the  body,  do  not  exclude  ^j^^^^j.^,^ 
the  operation  of  the  rule.    Thus  a  devise  to  A.  for  life  ci«fie  rule. 
with  remainder  to  the  heirs  of  his  body,  share  and  share 
alike  their  heirs  and  assigns  (or  heirs  male)  would  vest 
in  A.  an  estate  tail,  the  inconsistent  words  being  re- 
jected  as  repugnant. 

Mills  V.  Saicard,  1  J.  &  H.  733. 

00*7.  In  directions  to  settle  lands  by  w^ay  of  execu- 
tory trusts,  the  rule  is  not  so  inflexibly  applied. 

PapUUm  V.  Voic€y  2  P.  Wms.  471. 

008.  A  bequest  of  personal  estate  or  chattels  real  to  Bequest  of 
A.  or  the  heirs  of  his  body,  or  to  A.  for  life  and  a^terj^^^^J^ 
his  decease  to  the  heirs  of  his  body,  vests  the  property  a,  or  the 

.         _       ,     .    ,  '    heirs  of  his 

m  A.  absolutely.  bmiy. 

Williams  t.  Leicia,  6  H.  L.  C.  1013. 
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1101^.  Ic  has  sometimes  been  laid  down  that  what- 
ever words  in  a  devise  of  real  estate  would  create  an 
estate  tail,  confer  the  absolute  interest  in  personal  estate. 

"  Issue"  010.   As  regards  the  words  "  heirs  of  the  bodv,''  the 

equivalent  ^  • 

to  heirs  of  statement  is  correct,  but  with  regard  to  the  word  "  issue  " 

the  1100  V 

there  is  a  difference.  The  word  "  issue  "  in  devises  of 
real  estate  is  prima  facie  a  word  of  limitation,  and  is 
equivalent  to  "  heirs  of  the  body.''  Thus  a  devise  to  A. 
and  his  issue,  or  to  A.  for  life  and  after  his  decease  to 
his  issue,  vests  in  A.  an  estate  tail. 

Roddy  V.  Fitzgerald,  6  H.  L.  C.  823. 

nil.  While  words  of  distribution  are  insuflBcient  to 
alter  the  meaning  of  "  heirs  of  the  body,"  on  the  other 
hand  words  of  distribution  and  limitation  annexed  to  a 
devise  to  issue  suffice  to  show  that  the  issue  should  take 
by  purchase. 

Lees  V.  Moaley,  1  Y.  &  C.  589. 

Executory  012.  The  rulc  which  construes  *' issue"  as  a  word 
of  limitation  in  devises,  does  not  apply  so  strictly  to  a 
direction  to  sell  lands  by  way  of  executory  tru?ts.  Thus 
if  lands  be  directed  to  be  settled  on  A.  for  life  with 
remainder  to  his  issue,  A.  will  be  held  to  take  for  life 
onlv. 

Meure  v.  Meure,  2  Atk.  265. 

"Issue"  01 3.  Tjj^  j.y|^  ijjg^  a  igg^g  »  ig  prima  facie  a  word  of 

as  applied  '^ 

toijequests  limitation  does  not  extend  to  bequests  of  personal  c-state. 

esute!'^"*  If  it  be  clear  that  the  testator  intended  to  make  such  a 
disposition  of  personal  estate  as  if  made  in  a  case  of  real 
osteite  would  amount  to  an  estate  tail,  the  first  taker 
will  take  the  absolute  interest  ;  but  it  is  not  the  case 
that  every  expression  which  would  create  an  estate  tail 
in  real  estate  will  be  held  to  indicate  the  same  intention 
in  the  case  of  personal  estate.  Thus  if  personal  estate 
or  chattels  be  given  to  A.  for  life,  and  after  his  decease 
to  his  issue,  A.  takes  for  life  only  and  the  issue  take  in 
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remainder;  although  there  be  a  gift  over  on  failure  of 
issue  of  A. 

jyjr  parte  Wynch,  5  D.  M.  G.  188. 

014.  A  devise  of  real  estate  to  A.  and  his  children,  A.  Devise  to 
having  no  children  at  the  tune  of  the  devise  vests  in  A.childreD. 
an  estate  tail,  childr*»n  being  considered  as^  a  word  of 
limitation. 

WUd'8  Case,  6  Rep.  17. 

015.  A  bequest  oT  personal  estate  to  A.  and  his  Bequest  u^ 
children  is  prima  facie  a  gift  to  the  parent  and  the  children."^ 
children  concurrently.    Thus  if  a  gift  be  immediate,  A. 

and  his  children  (if  any)  living  at  the  death  of  the 
testator,  will  take  as  joint  tenants,  and  if  no  children  at 
that  period  A.  will  take  the  whole.  If  the  gift  be  de- 
ferred, A.  will  take  jointly  with  the  children  living  at 
the  testator's  death  and  subsequently  born  before  the 
period  of  distribution,  and  if  no  children  A.  will  take  the 
whole.  Again,  if  A.  predeceased  the  festator,  the  gift 
would  not  lapse,  but  his  children  would  be  entitled. 

Mason    v.  Clarke^  17    B.    130;  Cunningham    v.  Murray ^    1 
DeG.  &  S.  366;  Read  v.  WiUia,  1  ColL  86. 

016.  A  devise  of  real  estate  to  A.  for  life,  or  to  A.  Devise  to 
indefinitely  followed  by  a  gift  over  on  general  failure  of  with  gift 
issue  vests  in  A.  an  estate  tail.  ^^*'''- 

Machell  v.  Weeding,  8  Sim.  4. 

017.  But  since  the  1st  of  January,  1874,  a  devise  to  Devise  to 
a  person  indefinitely  with  a  gift  over  on  his  death  without  ^«^'®^*- 
issue,  will  confer  an  estate  in  fee  simple  with  an  ex- 
ecutory devise  over  on  death  without  issue  living  at  the 
death,  and  a  devise  for  life  with  a  like  gift,  confers  only 

an  estate  for  life. 

91H.    A  bequest  of  personal  estate  to  A.  with  a.  giftpeq"e8<^> 
over  on  a  general  failure  of  his  issue,  vests  the  property 
in  A.  absolutely. 
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OlO.  If  real  estate  be  devised  to  several  or  to  a 
class  as  tenants  in  common  with  a  limitation  over  on 
f«ailure  of  issue  of  all  the  devises,  cross-remainder  in  tail 
are  prima  facie  to  be  implied  amongst  them. 

Atkinson  y.  Barton,  3  DeG.  F.  &  J.  339;  Ray  v.  OouM.  15 
U.  C.  R.  131. 

920.  If  personal  estate  be  given  to  several  or  to  a 
class  as  tenants  in  common  for  life  with  a  gift  over  on  the 
death  of  the  survivor,  cross  limitations  for  life  must  be 
implied  amongst  them. 

Pearce  v.  Edmeades,  3  Y  &  C.  246. 

Devise  to  9S1.  If  real  estate  be  devised  to  A.  in  fee  simple 

A.,  with 

limitation  with  a  limitation  over  in  the  event  of  A.  dying  under 
death  un-  twcnty-one,  or  without  issue,  the  word  "  or  "  will  be  read 
der2i.        <  and,"  and  the  gift  over  will  be  construed  (o  take  effect 
only  in  the  event  of  A.  dying  under  twenty -one  and  with- 
out issue. 

J^ight  V.  Day,  16  East,  69. 

Meaning  HUBS.  Having  thus  examined  the  manner  of  creating 

of  sec  32 

an  estate  tail,  whether  by  the  correct  use  of  technical 
terms  or  by  implication,  we  come  now  to  consider  the 
meaning  of  section  32. 

Die  with-  028.  Where   there   is  a  devise  of   an;  estate   tail 

in  wiiis^  followed  by  a  limitation  over  in  the  event  of  the  devisee 
j^!r*^i8N  ^y^^ff  without  issue,  the  rule  for  wills  made  before  the 
1st  of  January,  1874,  is  laid  down  that  the  words  "die 
without  issue ''  are  constinied  to  mean  the  death  of  the 
l)erson  spoken  of,  and  failure  of  his  issue  at  the  time  of 
his  death  or  at  any  time  afterwards,  unless  the  context 
shows  the  meaning  to  be  confined  to  a  failure  of  issue 
at  the  time  of  his  death. 

Candy  v.  Campbelh  2  CI.  &  F.  421. 

024.  The  rule  applies  to  real  and  personal  estate; 
thus,  if  real  estate  be  devised  to  A.  and  his  heirs,  or  to  A. 
for  life,  or  to  A.  indefinitely  with  a  limitation  over,  in  the 
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event  of  A.  dying  without  issue,  A.  takes  an  estate  tail 
with  remainder  over  (heirs  being  considered  heirs  of  the 
body). 

92S.  So  if  personal  estatr.  be  given  to  A.  with  a  Failure  of 

issue  in 

limitation  over  in  the  event  of  A.  dying  without  issue,  A.  lifetime  cf 
takes  an  absolute  interest,  the  gift  over  being  void  ^<>r ^^^'**  p^^' 
remoteness.  But  the  rule  does  not  apply  where  a  gift 
over  is  on  the  death  under  a  given  age  without  issue. 
Thus  a  devise  to  A.  or  to  A.  and  his  heirs  with  a  gift  over 
if  A.  dies  uuder  twenty-one  without  issue,  vests  in  A.  an 
ofirtate  in  fee  with  an  executory  devise  over  in  the  event  of 
the  failure  of  issue  at  his  death  and  not  an  estate  tail. 

Toovey  v.  Baaaett,  10  East.  ^460. 

9ftS.  In  wills  prior  to  1874,  the  words  ^*  die  without  Die  with 

out  le&v- 

issue  "  may  be  restrained  to  mean  a  failure  of  issue  at  the  ing  i^ue 
death  of  a  person  and  not  an  indefinite  failure  of  his  ^"1^11''"^ 
issue.    This  construction  is  exemplified  in  the  following  without 

issue. 

cases: 

(1)  Where  the  gift  over  is  expressly  to  take  effect 
on  the  death  of  a  person.  Thus  if  real  estate  is  devised 
to  A.  and  his  heirs,  and  if  A.  dies  without  issue,  to  B. 
upon  the  death  of  A.,  the  latter  words  restrain  the  gift 
over  to  a  failure  of  issue  at  the  death,  and  A.  takes  an 
estate  in  fee  with  an  executory  devise  over  and  not  an 
estate  tail. 

Kififf  V.  Frost,  3  B.  &  Aid.  546. 

If  personal  estate  be  given  to  A.  with  a  gift  over  if 
A.  die  without  issue,  upon  the  death  of  A.  the  gift  over 
will  take  effect  as  an  executory  bequest  on  failure  of 
issue  at  the  death. 

Pittlwry  V.  Elkin,  1  P.  W.  563. 

(2)  Where  there  is  a  bequest  of  personal  estate  to 
several  as  tenants  in  common,  with  a  gift  over  of  the 
share  of  any  one  dying  without  issue  to  the  survivors 
or  survivor,  the  presumption  is  raised  that  an  indefinite 
failure  of  issue  was  not  contemplated,  and  the  words 
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*'  die  without  issue "  will  be  restricted  to  a  failure  of 
issue  at  the  death  of  the  person  whose  share  is  spoken  of. 

Ranelagh  v.  JRanelagh,  2  My.  &  K.  441. 

But  under  a  devise  to  several  and  their  heirs  as 
tenants  in  common,  with  a  gift  over  on  the  death  of  any 
without  issue  to  the  survivors,  the  devisees  will  take 
estates  tail. 

(3)  Where  there  is  a  devise  to  A.  and  his  heirs  with 
a  gift  over  if  A.  should  die  under  twenty-one,  or  having 
attained  twenty-one,  should  die  without  issue,  the  words 
"  die  without  issue  "  are  restrained  to  the  failure  of  issue 
at  the  death. 

Qlover  v.  Moncktofty  3  Bin^:.  13. 

92*7.  But  the  cases  in  which  "die  without  issue" 
are  restricted  to  failure  of  issue  at  the  death  of  a  person 
whose  issue  is  spoken  of,  must  be  distinguished  from 
those  in  which,  although  not  so  restricted,  it  is  still  eon 
fined  to  a  f.ailure  of  issue  in  the  lifetime  of  certain  other 
persons.  I'hus  if  real  estate  be  deN-ised  to  A.  and  his 
heirs,  with  a  gift  over  upon  the  death  of  A.  without  issue 
in  the  life  time  of  B.,  and  B.  be'living  at  the  testator's 
death,  A.  takes  an  estate  in  fee  with  an  executory  devise 
over  on  failure  of  his  issue  within  the  given  period,  and 
not  an  estate  tail. 

Pella  V.  Brotcn,  Cro.  Jac.  590 

9ftH.  In  wills  made  before  the  1st  of  January,  1874, 
in  relation  to  real  estate,  tlTe  words  "  die  without  leaving 
issue "  are  equivalent  to  "  die  without  issue,"  and  im- 
port a  failure  of  issue  at  the  death  of  the  person  whose 
issue  are  spoken  of,  or  at  any  time  afterwards,  unless  an 
mtention  appear  to  the  contrary.  But,  with  relation  to 
personal  estate  and  chattels  real,  the  words  "  die  without 
leaving  issue  "  import  a  failure  of  issue  at  the  death  of 
the  person  spoken  of  and  not  an  indefinite  failure  of  his 
issue. 

Forth  V.  Chapman,  1  P.  W.  G03. 
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020.  Under  section  32  in  wills  made  or  republished  Construc- 
tion of 

after  the  1st  of  January,  1874,  in  devises  and  bequests  of  wills  after 
real  or  personal  estate,  the  expressions  "  die  without  1874.*"*' 
issue,''  "  die  without  having  issue,"  "  die  without 
leaving  issue,"  are  construed  to  mean  a  failure  of  issue  at 
the  death  of  the  person  whose  issue  is  spoken  of,  and  not 
an  indefinite  failure  of  issue  unless  an  intention  appear 
to  the  contrary. 

33.  Where  any  real  estate  is  devised  to  a  trustee  or  executor.  When  de- 

such  dfvise  sball  be  construed  to  pass  the  fee  simple,  or  other  the  vi«e  to 

whole  estate  or  interest  which  the  testator  had  power  to  dispose  of  by  tjxecutor 

will  in  such  real  estate,  unless  a  definite  term  of  years  absolute  or  do-  shall  pass 

terminable,  or  an  estate  of  freehold  is  thereby  given  to  him  expressly  TJl^  f^t 

or  by  implication.     R.  S.  O.  1887,  c.  109,  s.  33.  tat(»r. 

Imp.  Act, 

030.  Two  questions  may  arise  respecting  the  nature  J  ^/"  ^'^ 
and  quality  of  the  estate  taken  by  trustees  under  a  devise 

to  tbem: — 

(1)  What  is  the  quantum  of  estate  and  interest,  What  es- 
beneficial  as  well  as  legal,  vested  in  the  trustees  for  the^^^^en 
active  purposes  (if  any)  of  the  trusts  reposed  in  them?     by  trustee 

vise  tu 

(2)  What  becomes  of  the  legal  estate  (if  any)  re- them. 
maining  after  the  active  purposes  of  trusts  are  satisfied; 
does  it  remain  in  the  trustees,  or  pass  from  them  to  the 
cestuis  que  trust? 

031.  As  to  the  quantum  or  estate  taken  by  the  trus- 
tees for  the  active  purposes  of  the  trust,  a  devise  of  real 
estate  to  a  trustee  in  trust  to  pay  the  rents  and  profits  to 
A.  vests  the  legal  estate  in  the  trustee,  but  a  devise  to  a 
trustee  in  trust  to  permit  A.  to  receive  the  rents  and 
profits  vests  the  legal  estate  in  A. 

Barker  v.  (Greenwood,  4  M.  &  W.  429. 

032    In  devises  to  trustees,  it  is  not  necessary  that  Word  heir 
the  word  "heirs"  sliould  be  inserted  to  carry  the  fee  at  jl^*ins*^rt- 
law;  for  if  the  purposes  of  the  trust  cannot  be  satisfied  ^d  to  carry 
without  having  a  fee,  courts  of  law  will  so  construe  it. 
Thus,  if  in  a  will  prior  to  the  1st  of  January,  1874,  lands 
be  devised  unto  and  to  the  use  of  trustees  and  their  heirs 
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in  trust  for  A.  indefinitely,  the  estate  of  A.  is  not  ex- 
tended to  a  fee  simple,  because  the  estate  taken  by  the 
trustee  is  co-extensive  only  with  the  trust  to  be  per- 
formed, and  it  is  therefore  limited  to  an  estate  daring 
the  life  of  A.,  but  a  devise  unto  and  to  the  use  of  A.  iu 
trust  for  B.  and  his  heirs  gives  A.  the  whole  legal  fee 
simple. 

Challenger  v.  Sheppard,  8  T.  R.  597. 

Devise  to  03St.  Again,  if  the  devise  be  to  the  trustee  in  trust 

trust  to     to  pay  the  test^itor's  debts  and  subject  thereto  in  trust  for 
pay  debts.. ^^  ^  takes  an  equitable  fee  simple. 

Will  after         034.  In  wills  made  or  republished  on  or  after  the 

1  St  Jan., 

1874.  1st  or  January,  1874,  in  no  case  are  trustees  to  take  an 
indefinite  term  of  years  for  the  purposes  of  the  trust,  and 
.  any  devise  under  which  before  the  passing  of  the  Act 
a  trustee  would  have  been  held  to  take  an  indefinite  or 
uncertain  term  of  years,  shall  now  be  construed  to  pass 
the  fee 


AVhende-  34.  Where  any  real  efalate  is  devised  to  a  trustee  without   any 

visf  to  a 

trustee 


express  limitation  of  the  estate  to  be  taken  by  such  trustee,  and  the 
nhall  nass  beneficial  interest  in  such  real  estate,  or  in  the  surplus  rents  and 
the  whole   profits    thereof,    is    not    given    to    any    person    for    life,    or   such 

yond  what  beneficial  interest  is  given  to  any  person  for  life,  but  the  purposes  of 
is  requir-  the  trust  may  continue  beyond  the  life  of  such  person,  such  devise 
ed  for  the  gj^j^jj    subject  to  The  Devolution  of  Estates  Act,   be  construed   to 


trust. 
Imp. 
\\. 
8.  31. 


Imp.  Act,  vest  in  such  trustee  the  fee  simple  or  other  the  whole  legal  estate 
^  \\  ^'  ^^'  which  the  testator  had   power  to   dispose  of  by   will  in   such  real 

estate,   and  not  an   estate  determinable  when  the  purposes   of  the 

trust  are  satisfied.     R.  S.  O.  1887,  c.  109,  s.  34. 


WiiiH  be-  OSt5.   As  rej?ards  the  disposition  of  such  legal  estate 

.ian.,1874,  as  Is  uot  required  to  be  vested  in  the  trustees  for  the 

tate^aken  sctive  purposes  of  the  trust:  the  rule  is  that  in  wills  made 

by  tn.rttres  before  the  1st  eTanuarv,  1874,  where  r(ral  estate  is  devised 

to  trustees,  althoup^h  with  words  of  inheritance,  prima 

facie  the  trustees  take  only  as  much  of  the  legal  estate 

as  the  purposes  of  the  trust  require. 

Blagrave  v.  Blagrave,  4  Exch.  550. 
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030.  The  rule  applies  to  limitations  to  trustees  in  Tru-ts^ 
trust  to  preserve  contingent  remainders.    Thus  if  lands  oontingeut 
be  devised  to  A.  for  4ife  with  remainder  to  trustees  aud^^rs. 
their  heirs  in  trust  to  preserve  contingent  remainder- 
with  remainder  to  the  first  and  othtr  sons  of  A.  in  tail  and 
there  are  no  other  contingent  remainders  subsequently 
limited,    the    estate   of    the    trustees,    though    not    en- 
tirely limited   to  the   life  of   A.,  will    be   restricted   to 
that  period  by  implication,  since  the  purpose  of  the  trust 
cannot  continue  longer  and  the  remainder  over  will  be 
legal  and  not  equitable. 

037.   The  rule  that  the  estate  taken  by  trustees  isConstmc- 

,    .         ,  . .  i.        XI  *  t;ion  of  in- 

restricted  to  the  quantity  necessary  for  the  performance  dt»finite 
of  trusts  was  carried  out  by  the  adoption  of  the  con- Jr^.^JJ^^''^ 
struction  of  an  indefinite  term  of  years  and  a  determin- 
able fee. 

938.   Where   the   estate    was   limited    to    trustees  Construc- 
simpliciter  or  to  trustees  and  their  executors  or  adminis-  t^^rmin.  ^ 
trators  upon  trust  out  of  the  annual  rents  and  profits »^^^^*^*'- 
only  to  raise  a  given  sum  of  money  to  pay  debts,  legacies, 
etc.,  with  a  direct  devise  over  of  the  beneficial  interest;  it 
was  held  that  the  trustees  took  the  legal  estate  only  for 
an  uncertain  term  of  years  sufficient  to  raise  the  entire 
sum  and  the  estates  of  the  devisees  ia  remainder  were 
legal  estates. 

AckJand  v.  Lutley,  0  A.  &  E.  870. 

030.  Where  the  devise  was  to  trustee  and  their 
lioii'£»  in  trust  to  pay  debts  or  to  raise  a  sum  of  money 
with  limitations  over,  it  was  considered  that  tlie  trustees 
might  take  the  fee  simple  only  until  the  money  required 
had  been  raised,  and  when  it  should  have  been  raised 
without  a  sale,  the  legal  fee  in  the  trustees  should 
determine  and  the  devisees  over  take  legal  estates.  A 
devise  to  trustees  in  trust  to  pay  the  testator's  debts 
vests  in  them  the  absolute  legal  fee.  But  a  charge  of 
debts  on  the  lands  devised,  the  trustees  not  being  di- 
rected to  pay  the  debts,  does  not  enlarge  the  estate  of 
the  trustees. 

Kcnrick  v.  Lord  Beaui^lerk,  3  B.  &  P.  178. 
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Devise  to  940.  In  wllls  made  before  the  1st  of  January,  1874, 

pay  an-  •"  ^ 

nuity.  a  devise  to  trustees  and  their  heirs  in  trust  to  pay  an  an- 
nuity out  of  the  annual  rents  and  'profits  only  and  sub 
ject  thereto  in  trust  for  A.  in  fee,  the  annuity  not  bein*^ 
a  charge  on  the  corpus  of  the  lands,  rests  the  legal  estate 
in  the  trustees  for  life  only  during  the  life  of  the  an- 
nuitant. 

Adams  v.  Mams,  6  Q.  B.  860. 

Annuity  a         941.  But  if  the  annuity  be  a  charge  on  the  corpuR 

cliarfire  on 

the  corpus,  of  the  land,  as  if  lands  be  devised  to  trustees  fn  trust  to 
pay  thereout  an  annuity  to  A.,  and  subject  thereto  in 
trust  for  B.,  the  trustees  take  the  fee  simple. 

Fmwich  V.  PoXis,  8  D.  M.  G.  500. 


Devise  fol-  04S.  Where  a  devise  to  trustees  upon  trusts  which 
rK>w^!*^  standing  alone  would  not  vest  in  them  the  whole  legal 
estate  is  followed  by  a  power  to  sell,  lease  or  mortgage 
not  limited  to  the  period  of  continuance  of  the  active 
trusts,  the  trustees  are  held  to  take  the  whole  legal  fee 
and  not  a  mere  limited  estate  with  a  super-added  power 
to  sell  or  lease. 

Watson  V.  Pearson,  2  Exch.  581. 

043.   Similarly  a  devise  to  trustees  followed  by  a 
general  power  of  leasing  vests  in  them  a  fee  simple. 

Riley  v.  Qamett,  3  De  G.  &  Sm.  629. 

Devise  to  044.  If  a  dcvisc  be  to  trustees  in  trust  to  pay  the 

andotT      rents  and  profits  to  A.  for  life,  and  after  Ms  death  »ta 
death  to     oouvcv  the  cfetate  to  B.,  the  trustees  take  a  fee  simple. 

convey.  *  '  *^ 

SheUey  v.  EdUn,  4  Ad.  &  E.  582. 

Meaning  045.  The  rulc  that  the  legal  estate  vested  in  tru<5- 

33  and  34.  tcGS  Is  limited  to  the  amount  necessary  for  the  perform- 
ance of  the  active  trust  reposed  in  them  is  now  laid  down 
by  the  34th  section.  With  regard  to  sections  33  and  34 
their  meaning  and  effect  are  thus  stated  by  Mr.  Hawkins: 

The  33rd  and  34th  sections  of  the  Wills  Act  have  been  described 
as  obscure  and  even  conflicting;  their  meaning,  however,  will  b<* 
apprehended  by  observing,  that  the  33rd  section,  which  speaks  of  a 
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devise  passing  "  the  fee  simple  or  other  the  whole  estate  or  interest 
of  the  testator,**  relates  to  the  quantity  of  estate  to  be  taken  by  a 
trustee  for  the  purposes  of  the  trust;  while  the  34th  section,  which 
declares    that  a  devise    shall    vest  in  trustees  *'  the    fee  simple  or 

other  the  whole  legal  estate  "  in  the  premises  devised,  relates  to  the 
disposition  of  the  legal  estate  not  required  for  the  purposes  of  the 
trust.  The  33rd!  section  enacts  that  in  no  case  shall  trustees  or 
executors  be  held,  for  the  purposes  of  the  trust,  to  take  an  indefinite 

term  of  years;  the  34th  section  enacts  that  where  the  estate  of  the 
trustees  is  not  expressly  limited  they  shall  in  all  cases  take  either  an 
estate  determinable  on  the  life  of  a  person  taking  a  beneficial  life 
interest  in  the  property,  or  the  absolute  legal  estate  in  fee  simple. 

Effect  of  the  34th  section. — ^The  34th  section  seems  to  have  been 
chiefly  aimed  at  the  doctrine,  now  (as  before  observed)  abandoned, 
of  a  determinable  fee.  Its  operation  in  other  respects  will  be  as 
follows: 

1st  The  ordinary  case  of  a  devise  to  trustees  in  trust  to  pay 
the  rents  and  profits  to  A.  for  life,  and?  after  his  decease  in  trust  for 
B.  and  his  heirs,  is  left  unaltered;  the  legal  estate  will  still  vest  in 
B.   after  the  death  of  A. 

So,  in  the  case  of  a  devise  to  A.  for  life,  with  the  remainder  to 
trustees  and  their  heirs  in  trust  to  preserve  contingent  remainders, 
with  remainder  to  the  first  and  other  sons  of  A.  in  tail,  with  vested 
remainders  over;  the  estate  of  the  trustees  to  preserve  will  still  bt» 
restricted  by  implication  to  the  life  of  A. 

2dly.  Trusts  to  pay  annuities  will  be  altered.  A  devise  to 
trustees  in  trust  to  pay  an  annuity  to  A.  for  life,  and  subject  thereto 
in  trust  for  B.,  will  now  vest  in  the  trustees  the  whole  legal  fee 
simple,  and  not  an  estate  during  the  life  of  the  annuitant,  although 
the  annuity  be  payable  out  of  the  annual  rents  and'  profits  only. 

3dly.  Trusts  during  minority  will  present  a  difference.  If  the 
devise  be  to  trustees  in  trust  to  apply  the  rents  and  profits  for  the 
maintenance  of  A.  during  his  minority,  and  when  A.  attains  twenty- 
one  in  trust  for  A.  during  hiis  life,  with  remainders  over,  the  legal 
estate  will  still  as  before  vest  in  A.  on  his  attaining  twenty-one, 
inasmuch  as  the  beneficial  interest  is  given  to  him  for  life,  and  the 
purposes  of  the  trust  cannot  continue  longer. 

But  if  the  devise  be  (after  the  trust  during  minority)  in  trust  for 
A.  on  his  attaining  twenty-one,  in  fee  or  in  tail,  and  not  for  life 
only,  the  section  will  apply,  and  the  whole  legal  estate  will  remain 
in  the  trustees,  so  that  the  estate  of  A.  will  be  equitable  only. 

It  may  be  a  question  whether,  if  the  trusts  declared  are  to  pay 
the  rents  and  profits  to  several  persons  (not  to  one  only)  successively 

K.K.A.— 20 
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When  de- 
vise of  es- 
tates tail 
shall  not 
lapse  Imp. 
Act.  1  V. 
c.  26  ».  32. 


(lifts  to 
i^sue  who 
leave  issue 
on  testat- 
or's death 
shall  not 
Irtpse  Imp. 
Act  1  V.  c. 
26  s.  38. 


for  life,  with  remainders  over,  the  legal  estate  will  vest  in  the 
trustees  in  fee  simple  or  for  the  lives  of  the  respective  persons  tal^iDi? 
beneficial  life  interests. 

The  section  appears  to  apply  to  every  case  where  there  is  no  ex- 
press limitation  of  the  estate  to  be  taken  by  the  trustee,  althovigh 
the  gifts  over  to  the  persons  beneficially  entitled  may  be  in  the 
form  of  a  direct  devise  to  thenk  Thus,  if  the  gift  be,  "  I  devise 
Whiteacre  to  A.  and  his  heirs  in  trust  to  apply  the  rents  and  profits 
during  the  minority  of  B.  for  his  benefit,  and'  when  B.  attains 
twenty-one  I  devise  Whiteacre  to  B.— '*  it  would  appear  that   th  • 

trustees  must,  notwithstanding  the  latter  words,  take  the  fee  bj 
force  of  the  34th  section. 

Tbe  last  two  sections  of  tbe  construction  clauses  of 
tbe  Wills  Act  are  as  follows  : 

35.  Whore  any  person  to  whom  -any  real  estate  is  devised  for 
an  estate  tail  or  an  estate  in  quasi  entail,  dies  in  the  lifetime  of  the 
testator,  leaving  iesue,  who  would  be  inheritable  under  such  entail 
and  any  such  issue  are  living  at  the  time  of  the  death  of  the  testa- 
tor, such  devise  shall  not  lapse,  but  shall  take  effect  as  if  the  death 
of  such  i)erson  had  happened  immediately  after  the  death  of  the 
testator,  unless  a  contrary  intention  appears  by  the  will.  R.  S.  O. 
1887,  c.  109,  s.  35. 

30.  Where  any  person  being  a  child  or  other  issue  of  tbo 
testator,  to  whom  any  real  or  personal  estate  is  devised  or  bequeath- 
ed for  any  estate  or  interest  not  determinable  at  or  before  the  death 
of  such  person,  dies  in  the  lifetime  of  the  testator,  leaving  issue. 

and  any  of  the  issue  of  such  person  are  living  at  the  time  of  tht» 
death  of  the  testator,  such  devise  or  bequest  shall  not  lapse,  bnt 
shall  take  effect  as  if  the  death  of  such  person  had  happened  im- 
mediately after  the  death  of  the  testator,  unless  a  contrary  inten- 
tion appears  by  the  will.     R.  S.  O.  1887,  c.  109,  s.  36. 
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CHAPTEK  VI. 

PAYMENT  OF  THE  RESIDUE. 

046.  Where  the  executor  has  paid  all  the  succes-  Payment 
sion  duties  the  debts,  the  funeral  aud  testameotary  ex- "^^ '^****"*'- 
pences,  and  all  the  legacies  heretofore  mentioned,  he 
must  in  the  last  place  pay  over  the  surplus  or  residue  of 
the  estate  to  the  residuary  legatee,  or  devisee,  if  any  such 
be  nominated. 

1147'.  If  the  residuary  legatee  dies  before  the  pay-Deat 
ment  of  debts,  and  before  the  amount  of  the  surplus  is[*'at 
ascertained,  yet  it  shall  devolve  to  liis  personal  repre- 
sentative. 

Wms.  p.  1316. 

048.  The   residuary  legatee  has  a  right   to   insist  Ri^hu  of 
that  the  executor,  before  the  end  of  the  first  year  after  J^^^^^^**"^ 
the  testator's  death,  shall,  if  possible,  convert  all  the 
assets  into  money,  and  pay  the  funeral,  testamentary  ex- 
penses, debts   and    legacies,  and    hand    over   the   clear 
residue  to  the  residuary  legatee. 

Wighttcick  y.  Lord,  6  H.  L.  217,  235. 

040.  As  to  residuary  devises.    Bv  section  27  of  the  Residuary 

06V1A6 

Wills  Act,  unless  a  contrary  intention  appears  by  the 
will,  such  real  estate  or  interest  therein  as  is  com- 
prised or  intended  to  be  comprised  in  any  devise,  which 
lapses  or  becomes  void  by  reason  of  the  death  of  the  de- 
visee in  the  lifetime  of  the  testator,  or  by  reason  of  such 
devise  being  contrary  to  law,  or  otherwise  incapable  of 
taking  effect,  shall  be  included  in  the  residuary  devise 
if  anv  contained  in  the  will. 

R.  S.  O.  1897,  c.  128.  b.  27  (s.  27  R.  S.  O.  1887,  c.  109). 
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Modeof  950.  No  particular  mode  of  expression  is  neces- 

ing  residu-  sary  to  Constitute  a  residuary  legatee.    It  is  suflScient  if 

tee.  ^^*     the  intention  of  the  testator  be  plainly  expressed  in  the 

will,  that   the   surplus  of   his  estate,  after  payment  of 

debts    and    legacies,    be    taken    by    a    person    there 

designated. 

Fleming  v.  Burrows,  1  Rubs.  276. 


residuary  ^^1'   Where   the   residuary   legatee  is   nominated. 

legatee       generally  he  is   entitled  in  that   character  to   whatever 

entitled 

may  fall  into  the  residue  after  the  making  of  the  will  by 
lapse,  invalid  disposition,  or  other  accident,  or  by 
acquirement  subsequent  to  the  date  of  the  will. 

Rose  V.  Rose,  17  Ves.  347. 

^irticMTiar  ^^S.  The  foundation  of  the  general  rule  in  respect 

intent,  to  lapsed  legacies  is  that  the  residuary  clause  is  under- 
stood to  be  intended  to  embrace  everything  not  other- 
wise effectually  given,  because  the  testator  is  sup- 
posed to  take  the  particular  legacy  away  from  the  resid- 
uary legatee  only  for  the  sake  of  the  particular  legatee. 
So  that  upon  the  failure  of  the  particular  intent  the 
Tourt  gives  effect  to  the  general  intent. 

Eamm  v.  Appleford,  5  M.  &  Cr.  61,  62. 

ReHiduary  953.  When,   therefore,    from    the   construction    of 

bequest  to  '  ' 

stverai aa   the  will  the  prcfiumption  in  favor  of  such  general  intent 

common,    is  negatived,  the   rule   does    not  apply,  and   the  laps**d 

legacy  is  undisposed  of.    Such  is  the  case  of  a  residuary 

bequest  to  several  as  tenants  in  common.    The  f*hare  of 

one  dying  in  the  testator's  lifetime  does  not  pass. 

Bryan  v.  Ttcigg,  L.  R.  3  Eq.  433. 

954.  The  testator  may  by  the  terms  of  the  be 
fjuest  narrow^  the  title  of  the  residuary  legatee  so  as  to 
exclude  him  from  lapsed  legacies,  as  where  it  appears 
to  be  the  intention  of  the  testator  that  the  residuary 
legatee  should  have  only  what  remained  after  the  pay- 
ment of  legacies. 

Bland  v.  Lnmh,  2  Jac.  &  Walk.  406. 
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055.  Again,  the  testator  may  so  eircumsciibe  and  i^^*>duary 
confine    tlie    residue,    as    that    the    residuary    legatee  may  be  ex- 
instead  of  being  a  general    legatee   shall   be  a  specific  from  laps- 
legatee,  and  then  he  shall  not  be  entitled  to  any  benefit  ®<i  ieiracie«. 
accruing  from  lapse  unless  what  shall  have  lapsed  con- 
stitute a  part  of  the  particular  residue. 

De  Traffoi'd  v.  T^pest,  21  Beav.  564. 

056.  Where   the   residuary   estate   is   bequeathed  Residue  of 
to  several  persons  in  joint  tenancy,  if  one  or  more  of  queathed 
them   happen  to  die  in  the   lifetime  of  the  testator,  orJ**J^*"^ 
after  his  death,  but  before  the  severance  of  the  joint 
tenancy  in  the  residue,  their  shares  will  survive  to  the 
others;  but  if  the  residue  be  given  to  several  as  tenants 

in  common,  the  shares  of  the  deceased  shall  nut  go  to 
the  survivors,  but  shall  devolve  on  the  testators  next  of 
kin  according  to  the  Statute  of  Distributions  as  so  much 
of  the  personal  estate  remaining  undisposed  of  by  the 
will,  in  case  the  death  happen  in  Ihe  lifetime  of  the 
testator,  or  shall  go  to  the  personal  representatives  of 
the  deceased  legatee  in  case  his  death  took  place  after 
that  of  the  testator. 

Peat  V.  Chapman,  1  Ves.  Sen.  542. 

057.  But   where   a   money    legacy   or    residue    is  Severance 

,  iT  X.  J         i!  ^  between 

given  to  more  persons  than  one  by  any  mode  of  expres- residuary 
sion  which  denotes  a  severance,  the  legatees  will  be  ten- ^^^f*^^^"* 
ants  in  common,  as  where  the  gift  is  to  A.  and  B.  "  share 
and    share  alike,''  or   "  equally  to   be  divided   between 
them,"  or  "  respectively,"  or  "  between  them." 

Ryves  y.  Ryves,  L.  R.  11  Eq.  539. 

95S.  Where  co-executors  take  a   residue   in   that  Co-execu- 

torfi  as 

character,  they  take  as  joint-tenants;  therefore^  if  one  of  such  take 
them  dies  after  the  death  of  the  testator,  but  before  the '■^**'^"^- 
severance  of  the  joint  tenancy  in  the  residue,  his  share 
will  survive  to  his  co-executors,  and  his  own  executors 

or  administrators  will  be  excluded  as  well  as  the  next 

« 

of  kin  of  the  testator. 

Knight  v.  Gould,  2  IM.  &  K.  209-303. 


to  residue. 
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idue^^cJTs**'  ^^^'  ^^  ^^^   testator  neither  makes  any   disposi- 

to  next  of  tion  of  the  residue,  nor  appoints  an  executor,  the  residue 
belongs  clearly  to  the  next  of  kin;  but,  if  the  testator 
appointing  an  executor  makes  no  disposition  of  the 
residue,  the  question  arises  whether  it  belongs  to  such 
executor  or  to  the  next  of  kin. 

Right  of  ^^^ 

executor  ©OO.  At  law  it  has  been  the  rule  from  the  earliest 

period  that  the  whole  personal  estate  devolves  on  the 
exee*utor,  and  if,  after  payment  of  the  funeral  expenses, 
testamentary  charges,  debts  and  legacies,  there  shall  be 
any  surplus  it  shall  vest  in  him  beneficially. 

Urquhiirt  v.  King,  7  Ves.  225. 

961.  In  equity  the  rule  has  been  the  same  as  at 
law,  the  executor  by  the  mere  force  of  the  appointment 
takes  all  the  undisposed  of  residue  of  the  personal  estate 
as  well  beneficial  as  legal. 

962.  But  where  a  necessary  implication  or  strong 
presumption  has  appeared,  that  the  testator  meant  to 
give  only  the  oflice  of  executor,  and  not  the  beneficial 
Interest  in  the  residue,  in  all  such  cases  the  executor  has 
been  considered  a  trustee  for  the  next  of  kin  of  the  testa- 
tor, or  in  cases  where  no  next  of  kin  can  be  found,  a 
trustee  for  the  Crown. 
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CHAPTER  VII. 

DUTIES  AND  POWERS  WITH  RESPECT  TO  CHD^ 

DREN  OF  DECEASED. 

063.  An  exeMitor  often  finds  one  of  the  most  deli- Children 

Or  Cj€H^^^^* 

eate  parts  of  his  duty  to  be  that  towards  the  children  of  ©d. 
the  deceased.  If  the  mother  survive  she  may  not  be  ap- 
pointed guardian  under  the  will  and  may  resent  the 
exclusion.  Or,  she  may  be  appointed  guardian  and  may 
marry  agaih.  In  either  case  the  executor  will  find  his 
position  unsatisfactory. 

064.  The  following  provisions  of  the  Act  respecting 
Infants,  R.  S.  0.  18G7,  c.  168,  deals  with  these  poinis  :  * 

Custody  op  Infants. 

1.  <1)  The  High  Court  or  Surrogate  Court,  or  any  Judge  of  either  Co^^^ may 
Court,  may,  upon  the  application  of  the  mother  of  an  infant  (who  make  ord- 
inay  so  apply  without  next  friend)  make  such  order  as  the  Court  ^^^^^^^^ 
Judge  sees  fit  regarding  the  custody  of  the  infant,  and  the  right  of  and  right 
acc»?s8  thereto  of  either  parent,  having  regard  to  the  welfare  of  th  »?^  *^*^^'*^ 
infant,  and  to  the  conduct  of  the  parents,  and  to  the  wishes  as  well 

of  the  mother  as  of  the  father,  and  may  afterwards  alter,  vary  or 
discharge  the  order  on  the  application  of  either  parent,  or,  after  the 
death  of  either  parent,  of  any  guardian  under  the  Act,  and  in  every 
case  may  make  such  order  respecting  the  costs  of  the  mother  and 
the  liability  of  the  father  for  the  same,  or  otherwise  as  to  costs  as 
the  Court  or  Judge  may  think  just. 

(2)  The  Court  or  Judge  may  also  make  order  for  the  maintenanceorderas  to 
of  the  infant  by  payment  by  the  father  thereof,  or  by  payment  out  niainten- 
of  any  estate  lo  which  the  infant  is  entitled,  of  such  sum  or  sums  of  *'^^* 
money  from  time  to  time  as  according  to  the  pecuniary  circumstances 
of  the  father,  or  the  value  of  the  estate,  the  Court  or  Judge  thinks 
just  and  reasonable.     R.  S.  O.  1887,  c.  137,  s.  1. 

2.  No  order  directing  that  the  mother  shall  have  the  custody  of  or  Order  not 

access  to  an  infant  shall  be  made  by  virtue  of  this  Act,  in  favour  of  f^  ^  made 

m  favour 
a  mother  against  whom  adultery  has  been  established  by  judgment  in  ^f  mother 

an  action    for    criminal    conversation  at    the    suit  of    her    husband  guilty  of 

against  any  person.     R.  S.  O.  1887,  c.  137,  s.  2.  adQltery. 

*In  questions  relating  to  the  custody  and  education  of  infants,  the 
Rales  of  Equity  shall  prevail.     Jud.  Act   R.  8.  O.  1897,  c.  51,  s.  68  (12). 


312 


EXECUTORS   AND   ADMINISTRATORS. 


authoriz- 
ed. 


Infants  Real  Estate. 

The  Rale  of  3.  (1)  A\  here  an  infant  is  seised  or  possessed  of  or  entitled  to 
ofli^ants  ^"^  ^^^*  estate  in  fee  or  for  a  term  of  years,  or  otherwise  howsoever, 
may  be  in  Ontario,  and  the  Jligh  Court  is  of  opinion  that  a  sale,  lease  or 
other  disposition  of  the  same,  or  of  a  part  thereof,  is  necessary  o; 
proper  for  the  maintenance  or  education  of  the  infant,  or  that,  by 
reason  of  any  part  of  the  property  being  exposed  to  waste  aid 
dilapidation,  or  to  depreciation  from  any  other  cause,  his  interefei. 
requires  or  will  be  substantially  promoted  by  such  disposition,  the 
Court  may  order  the  sale,  or  the  letting  for  a  term  of  years,  or  other 
disposition  of  such  real  estate,  or  any  part  thereof,  to  be  made 
under  the  direction  of  the  Court  or  one  of  its  officers,  or  by  the 
guardian  of  the  infant,  or  by  a  person  appointed  by  the  Court  ft»r 
the  purpose,  in  such  manner  and  with  such  restrictions  as  to  xh^ 
Court  may  seem  expedient,  and  may  order  the  infant  to  convey  the 
estate  as  the  Court  thinks  proper. 

No  sale  (2)  But  no  sale,  lease,  or  other  disposition  shall  be  made  a^r&in^t 

contrary      ^jj^  provisions  of  a  will  or  conveyance  by  which  the  estate  has  bee-i 
to  <i(nise,      ,.,  .».  .  r*  -r 


etc. 


devised  or  granted  to  the  infant  or  for  his  use.    R.  S.  O.  1887,  c  137, 
s.  3. 


The  appli-  4.  The  application  shall  be  in  the  name  of  the  infant  by  his  next 

catum  to      friend,  or  by  his  guardian;  but  shall  not  be  made  without  tlie  consent 
friend  or     ^'  ^^^  infant  if  he  is  of  the  age  of  lourteen  years  or  upwards,  unless 
guardian,     the  Court  otherwise  directs  or  allows.     R.  S.  O.  1887,  c.  137,   s.  4; 
Ont.  Acts,  189/,  c.  G,  s.  3. 

When  a  5.  Where    the    Court    deems    it    convenient    that    a    conveyance 

substitute    should  be  executed  by  some  person  in  the  place  of  an  infant,   the 
may  l>e  ap-  j  i  *- 

pointt'd  to  Court  may   direct  some  other  person  in   the  place  of  the  infant  lo 
convey.        convey  the  estate.     R.  S.  O.  1887,  c.  137,  s.  5. 


0.  Every   such   conveyance,    whether  executed   by  the  infant   or 
some  person  appointed  to  execute  the  same  in  his  place,  shall  be  as 


Debts  in- 
curre<l  in 

infantH  to    <*ff^<^*t"al  as  if  the  infant  had  executed  the  same,  and  had  been  of  the 
l>e  valid,      age  of  twenty-one  years  at  the  time.     R.  S.  O.  1887,  c.  137,  s.  (j. 


The  Court 
to  direct 
the  appli- 
cation of 
prow'^dH. 

Quality  of 
surplus 
inoneyn 
uiM)n  Hile 
(if  real 
estate. 


7.  The  moneys  arising  from  such  sale,  lease,  or  other  disposition, 
shall  be  laid  out,  applied  and  disposed  of  in  such  manner  as  the  Court 
directs.     R.  S.  O.  1887,  c.   137,  s.  7. 

8.  On  any  sale  or  other  disposition  so  made,  the  money  raised,  nr 
the  surplus  thereof,  si  all  be  of  the  same  nature  and  character  as  th? 
estate  sold  or  disposed  of;  and  the  heirs,  next  of  kin,  or  other  repre- 
sentatives of  the  infant,  shall  have  the  like  interest  in  any  surplus 
which  may  remain  of  the  money  at  the  decease  of  the  infant,  as  thi*y 
would   have   had   in   the  estate   sold   or   disposed   of,   if   no   sale  or 

other  disposition  had  been  made  thereof.     R.  S.  O.  1887,  c.  137,  s.  8. 
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Appointment  of  Guardians. 

11.  The  Surrogate  Court  for  the  county  within  which  an  infant  Right  to 
resides,  may  appoint  the  father  of  the  infant  to  be  guardian;  or  may  ^PI^^'L'?*' 
with  the  consent  of  the  father  appoint  some  other  suitable  p.^rson  or  j^ev.  Stat, 
persons;  but  if  the  infant  is  of  the  age  of  fourteen  years  or  over,  c.  59. 
neither  of  such  appointments  shall  be  made  without  the  consent  of 

the  infant;  or,  if  the  infant  has  no  father  living,  or  any  legal  guardian 
authorized  by  law  to  take  the  care  of  his  person  and  the  charge  of 
his  estate,  the  said  Court  may  appoint  a  guardian  or  guardians  of  the 
infant;  and  letters  of  guardianship  granted  by  a  Surrogate  Court 
shall  have  force  and  effect  in  all  parts  of  Ontario;  and  an  otflclal 
certificate  of  the  grant  nmy  be  obtained  as  in  the  case  of  administra- 
tion; and  a  return  of  every  appointment  and  removal  of  a  guardian 
shall  be  made  by  registrars  respectively  to  the  Surrogate  Clerk  in  like 
manner  as  is  required  by  The  Surrogate  Courts  Act  in  the  case  of 
grants  of  probate  or  administration;  but  this  section  shall  not  be 
construed  as  depriving  the  High  Court  of  jurisdiction  in  such 
matters.     R.  S.  O.  1887,  c.  137,  s.  10. 

12.  Upon  the  written  application  of  the  infant,  or  the  friend  orw^ien 
friends  of  the  infant,  residing  within  the  jurisdiction  of  the  Surrogate  Judgts  of 
Court  to  which  application  is  made,  and  after  proof  of  twenty  days'  c"urt*^niav 
public  notice  of  the  application,  in  some  newspaper  published  within  ap|K}int 
the  county  or  district  of  the  Surrogate  Court  to  which  the  api>lication  guardians, 
is   made,   the  Judge  of  the  Court   may   appoint   some   suitable  and 
discn^t  person  or  persons  to  be  guardian  or  guardians  of  the  infaiii. 

R.  S.  O.  1887,  c.  137,  s.  11;  v.nt.  Acts,  1802,  c.  29,  s.  1. 

13.  Subject  to  the  provisions  of  the  Act  respecting  the  acceptance  Such  guar- 

of  certain  incorporated  companies  as  sureties,  the  Judge  shall  take*'!*"^^ 

iriv'e  8fi- 
from  every  guardian  appointed  under  sections  11  and  12,  a  bond  iUcurity  by 

the  name  of  the  infant,  in  such  penal  sum  and  with  such  securities  bond. 
as   the  Judge  directs  and  approves,   having  regard   to  the  circum- 
stances of  the  case,  and  such  bond  shall  be  conditioned  that  the  said 
j^uardian  will  faithfully  perform  the  said  trust,  and  that  he,  or  his 

executors  or  administrators,   will,   when  the  said  ward   becomes  of^      ,.^. 

Condition 

the  full  age  of  twenty-one  years,  or  whenever  the  said  guardian-  of  Bond. 
ship  is  determined,  or  sooner  if  thereto  required  by  the  said 
Surrogate  Court,  render  to  his  ward,  or  to  his  executors  or  admiuis^ 
trators,  a  true  and  just  account  of  all  goods,  moneys,  interest,  rents, 
profits  or  other  estate  of  the  ward,  which  shall  have  come  into  the 
hands  of  the  guardian,  and  will  thereupon  without  delay  deliver  and 
pay  over  to  the  said  ward,  or  to  his  executors  and  administrators,  record  *d  ^ 
the  estate  or  the  sum  or  balance  of  money  which  may  be  in  the  hands 
of  the  said  guardian  belonging  to  the  ward,  deducting  therefrom  and 
retaining  a  reasonable  sum  for  the  expenses  and  charges  of  tlio 
guardian,  and  the  bond  shill  be  recorded  by  the  registrar  of  the 
Court  in  the  books  of  his  office.     R.  S.  O.  1S87,  c.  137,  s.  12. 
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On  death 
of  father, 
mother  to 
he  guard- 
ian alone 
'or  jointly 
with 
othf?r8. 


Mother 
may  ap- 
point guar- 
dian in 
certain 
cases. 


Direction 
by  Court 
on  matters 
affecting 
iufantH. 


Removal 
of  guard- 
ians. 


14.  (1)  On  the  death  of  the  father  of  an  infant,  the  mother,  if 
surviving  shall  be  the  guardian  of  the  infant,  either  alone,  when  U(* 
guardian  has  been  appointed  by  the  father,  or  jointly  with  any 
guardian  appointed  by  the  father. 

(2)  Where  no  guardian  has  been  appointed  by  the  father,  or  if 
the  guardian  or  guardians  appointed  by  the  father  is  or  are  dead,  or 
refuses  or  refuse  to  act,  the  High  Court  or  Surrogate  Court,  or  any 
Judge  of  either  Court,  may  from  time  to  time  appoint  a  guard'a  i 
or  guardians  to  act  jointly  with  the  mother,  as  such  Court  or  Jndg* 
shall  see  fit.     K.  S.  O.  1887,  c.  137,  s.  13. 

K>.  •!)  The  mother  of  an  infant  may,  by  deed  or  will,  appaiiu 
any  person  or  persons  to  l>e  guardian  or  guardians  of  the  infant 
after  the  death  of  herself,  and  the  father  of  the  infant  (if  the  infant 
be  then  unmarried),  and  where  guardians  are  appointed  by  both 
parents  tcey  shall  act  jointly. 

(2)  'ihe  mother  of  an  infant  may,  by  deed  or  will,  provision  illy 
nominate  some  fit  i>erson  or  persons  to  act  as  guardian  or  guard'au> 
of  the  infant  after  her  death  jointly  with  the  father  of  the  infan\ 
and  the  Court  or  a  Judge  after  her  death,  if  it  be  shewn  to  th* 
satisfaction  of  the  Court  or  a  Judge  that  the  father  is  for  any 
reason  unfitted  to  be  the  sole  guardian  of  his  children,  may  confirm 
the  f  rpointment  of  such  guardian  or  guardians,  who  shall  therenp  'n 
be  empowered  to  act  us  aforesaid,  or  moke  such  other  order  in 
respect  of  the  guardianship  as  the  Court  or  Judge  shall  think  right 
R.  S.  O.  1887,  c.  137,  s.  14, 

IG.  In  the  event  of  guardians  being  unable  to  agree  among  them- 
selves or  with  the  father  upon  a  question  affecting  the  welfare  of  an 
infant,  any  of  them  or  the  father  may  apply  to  the  Court  for  il!» 
direction,  and  the  Court  or  Judge  may  make  such  orders  regarding 
the  matter  in  difiference  as  to  the  Court  or  Judge  seems  proper.  K. 
S.  O.  1<S87,  c.  137,  s.  18. 

17.  Testamentary  guardians  and  trustees,  and  guardians  appoint- 
ed or  constituted  by  virtue  of  this  Act  shall  be  removable  by  the 
Court  or  Judge,  for  the  same  causes  as  other  guardians  and  trustetsv 
R.  S.  O.  1887,  c.  137.  s.  IG. 


What  Sur-  18.  The  Surrogate  Court  or  Judge  referred  to  in  sections  1,  14,  ir>, 
CourTor  ^^  ""*^  ^^'  ^^  *^^  Surrogate  Court  or  Judge  of  the  county  where  th«- 
.Fudge  to  infant  or  respondou»s,  or  any  of  them,  reside.  R.  S.  O.  1887,  c.  137. 
act.  s.    17. 

Authority  of  Guardians. 

(iuanlians  19.  I'niess  where  the  authority  of  a  guardian  appointed  or  c*->n* 

authority.   stit„tod  under  sections  14  or  15  is  otherwise  limited,  the  guardian  of 

any  infant  apiMunted  or  constituted  under  or  by  virtue  of  this  Act 

during  the  continuance  of  his  guardianship: 
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(1)  Shall  have  authority  to  act  for  and  on  behalf  of  the  said  To  act  ft  i- 

J  ward, 

ward; 

(2)  May  appear  in  any  Court  and  prosecute  or  defend  any  action  To  appear 
in  his  or  her  name;  ^"  *«''""**• 

(3)  Shall  have  the  charge  and  management  of  his  or  her  estate,  To  man- 
real  and  personal,  and  the  care  of  his  or  her  person  and  education;     J^rsonal^'^ 

(4)  And  in  case  the  infant  is  under  the  age  of  fourteen  years,  t?«tate,  etc. 
may,  with  the  approbation  of  two  of  Her  Majesty's  Justices  of  the  To  bind 
Peace,  and  the  consent  of  the  ward  (or  in  case  Ihe  infant  is  not  under  ^pp^p^^ip^ 
the  age  of  fourteen  years,  then  with  the  consent  of  the  ward  only), 

place  and  bind  him  or  her  an  apprentice  to  any  lawful  trade,  pro- 
fession  or  employment:  the  apprenticeship,   in    case   of   males,   "ot  Lin,ita- 
extending    beyond    the    age    of    twenty-one   years,    and    in    case    of  tion  of 
females,  not  beyond  the  age  of  eighteen  years,  or  the  marriage  of  *PP'^"***^*'' 
the  ward  within  that  age.     K.  S.  O.  1887,  c.  137,  s.  18.  ^  "*'* 

(2)  Payment  for  Maintenance. 
005.  An  executor  will  be  guilty  of  a  devastavit  If  Executor 

1  .    i     1       .    cannot  pay 

he  applies  the  assets  in  paymeiit  of  a  claim  which  he  isformain- 
not  bound  to  satisfy:  as  if  he  makes  disbursements  in  the^"**"^*"' 
schooling,  feeding  or  clothing  of  the  children  of  the  de- 
ceased subsequent  to  his  decease. 

Oilea  V.  Dvson,  1  Stark.  N.  P.  C.  32. 

OOO.  An   executor    cannot    without    risk   pay  any  Executor 
part  of  the  legacy  bequeathed  to  an  infant  either  to  the  pay  in-* 
infant  or  any  person  for  his  use.    Therefore  the  executor  ^^"^|^^^?^^^ 
was  formerly  not  justified  in  applying  any  i>art  of  thefant, 
capital  of  the  legacy  for  the  maintenance  or  advance- 
ment of  the  child,  or  for  any  other  purpose  than  mere 
necessaries  without  the  sanction  of  the  Court.    But  with 
respect  to  the  interest  of  the  sum  bequeathed,  the  execu- 
tor may  apply  a  requisite  part  of  it  for  the  support  of  the 
infant  legatee  without  the  authority  of  the  testator,  if 
he  does  no  more  than  the  Court  would  have  directed  if 
it  had  been  resorted  to  in  the  first  instance. 

OOT.  As  to  payments  for  maintenance  out  of  theMainten- 
income,  they  can  be  made  only  when  the  legacy  is  vested  fi^come. 
in  possession;  not  when  it  is  vested  and  payable  in  fu- 
turo,  nor  when  it  is  contingent. 


316 


EXECUTORS   AND   ADMlNlSTRATOliS. 


Inter- 
mediate 
mainten- 
ance. 


Implica- 
tion of  in- 
tention to 
maintain. 


008.  An  executor  must  be  careful  not  to  pay 
money  for  the  maintenance  of  an  infant  until  it  is  clear 
that  on  a  final  settlement  of  all  claims  relating  to  the 
testator's  estate  there  will  be  a  clear  fund  out  of  the 
income  of  which  maintenance  can  be  provided. 

060.  The  gift  of  a  legacy  not  vested  in  possession 
carries  with  it  the  right  to  intermediate  maintenance 
whenever  the  will  either  expressly  or  by  implication 
authorizes  the  provision  of  maintenance. 

OTO.  An  intention  is  implied  in  the  absence  of 
directions  to  the  contrarv. 

1.  Where  the  donor  was  the  father  of  the  legatee,  or 
stood  in  loco  parentis  towards  him. 

2.  Where  a  legacy  is  given  contingently  to  memben? 
of  a  class  of  infants  (a).  If  it  is  inevitable  that  one  or 
more  of  the  members  of  a  class  will  ultimately  take,  or 
(b),  if  the  consent  of  all  parties  who  may  be  ultimately 
interested  in  reversion  or  otherwise,  has  been  obtained. 

l^Tl.   By    advancenumt    of    infants   is   meant    pay 
ments  made  for  the  purpose  of  insuring  a  permanent 
benefit  to  an  infant  generally  by  establishing  him  in  some 
profession  or  career.     Advancement  out  of  capital   is 
governed  by  the  rules  stated  above  with  regard  to  main 
tenanc<\ 

97tS.  Where  the  testator  is  the  parent  or  in   loco 
parentis  of  an  infant  legatee,  whether  the  legacy  be  con 
tingent  or  vested,  the  interest  on  the  legacy  shall  be  al 
lowed  as  maintenanc*e  from  the  time  of  the  death  of  the 
testator. 

073.  Wliere  a  bequest   is    vested    and    immediate 
vestetrand  SO  that  tho  legatee  if  he  were  of  age  would  be  entitled 
immeci-     ^^  rcccive  his  legacy  at  the  end  of  the  year  from  the 
testator's  death,  the  Court  will  order  maintenance  out 
of  the  interest  of  the  legacy,  although  no  express  pro- 
vision be  made  for  the  maintenance,  and  even  though 


AtJvance- 
nient  of 
infants. 


Where  tes- 
tat(ir  par- 
ent or  in 
loco  par- 
entis. 


Where 

l>e<|ueHt 
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the  income  be  expressly  directed  to  accumulate,  pro- 
vided the  parents  of  the  infant  legatee  are  unable  to 
maintain  him.  No  allowance  will  be  made  if  the  par- 
ents be  of  ability.  No  maintenance  will  be  ordered  out 
of  the  interest  where  the  legacy  is  contingent,  unless, 
perhaps,  by  the  consent  of  the  legatees  over,  in  instances 
where  they  are  competent  to  give  it. 

Evans  v.  Ma8s€yy  1   Yonge  &  Jerv.  196. 

OT4.  A  discretion  given  to  executors  \o  apply  the  Discretion 
interest  of  a  legacy  to  the  maintenance  and  education  of  J^^*^"' 
the  legatees,  nephews,  and  neice  of  the  testator,  is  not 
subject  to  the  control  of  the  court  where  there  is  no 
charge  of  fraud  or  the  like  against  the  executors. 

Foreman  v.  McQilU  19  Chy.  210. 

9T5.  Where  an  infant's  fund  is  in  Court  or  under  Summary 
the  control  of  the  Court,  a  summary  order  may  be  grant- fi'/*^^ijj!'" 
ed  for  the  application  of  it  in  maintenance,  upon  a  simple  tt^nanw. 
notice  of  motion. 

OTO.  But  if  the  money  is  outstanding  in  the  hiuids 
of  trustees  or  others,  unless  they  submit  to  the  jurisdic- 
tion, summary  proceedings  are  inappropriate. 

OTT.  And  a  summary  application  by  the  guardian  of 
infants  for  payment  to  him  or  into  Court,  by  the  admin* 
istrator  of  the  estate  of  the  infants'  father,  of  a  fund  in 
his  hands,  was  dismissed,  where  it  was  opposed  by  the 
administrator. 

Re  Coutte,  15  P.  R.  162. 

Maintenance,  devise  for. 

Hotce  V.  Carlnw,  15  O.  R.  697. 
Donald  v.  Donald^  7  O.  R.  669. 

Beligions  education. 

R^.  ChiUman,  24  O.  B.  268.     Notes  to  Holmested  &  Langton, 
p.  105. 
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CHAPTEE  VIII. 


DISTRIBUTION  SINCE  1ST  JULY,  1886. 
Original  078.  In    ancient   time   when  a  man   died    without 

|)Ower  of 

kingto  making  any  disposition  of  such  of  his  goods  as  were  tes- 
«^'an  in-  table,  it  was  said  that  the  king,  who  is  parens  patria?, 
testate,  ^j^,^  Yms  the  supreme  care  to  provide  for  all  his  subjects, 
used  to  seize  the  goods  of  the  intestate  to  the  intent  that 
they  should  be  preserved  and  disposed  of  for  the  burial 
of  the  deceased,  the  payment  of  his  debts,  to  advance  his 
wife  and  children,  if  he  had  any,  and,  if  not,  those  of  his 
blood.  *  * 

0 

Pcmersfx-  070.  This  prerogative  the  king  continued  to  ex- 
County  ercise  for  some  time  by  his  own  ministers  of  Justice,  and 
as^vested*^  probably  in  the  County  Court,  where  matters  of  all  kinds 
inordiu-    were  determined;  and  it  was  granted  as  a  franchise  to 

ary. 

many  lords  of  manors,  and  others  who  had  a  prescrip- 
tive right  to  grant  administration  to  their  intestate 
tenants  and  suitors  in  their  own  Courts  Baron  and 
other  Courts.  Afterwards  the  Crown,  in  favour  of  the 
Church,  invested  prelates  with  this  branch  of  the  pre 
rogative,  for  it  was  said  none  could  be  more  Ht  to  have 
such  care  and  charge  of  the  transitory  goods  of  the  de- 
ceased than  the  Ordinary,  who  all  his  life  had  the  cure 
and  charge  of  the  soul.  The  goods  of  the  intestate  being 
thus  vested  in  the  Ordinary,  as  trustee,  to  dispose  of 
them  in  pios  usus,  it  was  found  that  the  clergy  took  to 
themselves,  under  the  name  of  the  Church  and  the  poor, 
the  whole  of  the  residue  of  the  deceased's  estate  after 
the  partes  rationabiles  of  the  wife  and  children  had  been 
deducted,  they  paying  even  his  lawful  debts  and  charges 
thereon. 

•  Paragraphs  978,  979  and  980  appear  mpra  as  para^aph  37.  It  i« 
better  to  repeat  tbem  here  in  full  in  order  to  make  a  complete  statement 
of  the  subject  of  distribution. 
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O80.  By  Stat.  Westm.  2  (13  Ed.  I.   c.    19),   it   was  isEdw.l. 
enacted  that  the  Ordinary  should  be  bound  to  pay  the 
debts  of  the  intestate,  as  far  as  his  goods  extended,  in 
the  same  manner  that  executors  were  bound  in  case  the 
deceased  had  left  a  will. 

0»i.   However,  in  Snelling's  case,  it  was  resolved  Powers  of 
that  if  the  Ordinary  took  the  goods  into  possession,  he  abused. 
was  chargeable  with  the  debts  of  the  intestate  at  com- 
mon law,  and  that  the  Statute  Westminster  2  was  made 
in  affirmance  of  the  common  law;  but,  though  the  Ordin 
ary  was  either  at  common  law  or  by  force  of  this  statute 
liable  to  the  creditors  for  their  just  and  lawful  demands, 
y^t  the  res-idiium,  after  payment  of  debts,  remained  still 
in  bis  hands,  to  be  applied  to  whatever  purpose  the  con 
science  of  the  Ordinary  should  approve.     The  flagrant 
abu^e^  of  which  power  occasioned  the  Legislature  to  in- 
teri>ose  in  order  to  prevent  the  Ordioiaries  from  keeping 
any  longer  administration  in  their  own  hands  or  those 
of  their  immediate  dependents.     Therefore  Stat.  31  Edw. 
HI.  Stat.  1,  0.  2,  provides: 

"  That  in  case  where  a  man  dieth  Intestate  the  Ordinarys  shaU 
depute  of  the  next  and  most  lawful  friends  of  the  dead  person  intes- 
tate to  administer  his  goods,  which  persons  so  deputed  shall  have 
action  to  demand  and  recover  as  executors  the  debts  due  to  th^ 
said  d*»oeased  intestate  in  the  King*s  Court  to  administer  and  dis- 
pend  for  the  soul  of  the  daad,  and  shall  answer  also  in  the  King's 
Court  to  others  to  whom  the  said  deceased  was  holden  and  bound 
in  the  same  manner  as  exdcutors  shall  answer,  and  they  shall  be 
accountable  to  the  Ordinarys  as  executors  be  in  the  case  of  testament 
as  well  as  of  the  time  past  as  of  the  time  to  come. 

08SS.   This    is    the    original    administrative.     They  Original 
were  the  officers  of  the  Ordinary,  appointed  by  him  in  J^aTi'v"'-" 
pursuance  of  the  statute,  and  their  title  and  authority  offi<^»- 
were  derived  exclusively  from  the  Ecclesiastical  Judge 
by  grants  which  were  denominated   letters   of  admin- 
istration. 

OS8.   After    the    Ordinary    was    divested    of     the  Spiritual 
power  of  administering  an  intestate's  effects,  and  com-  SVf^»m 
pelled  to  delegate  such  authoritv  to  the  relations  of  the  a<^'"'ni»- 

'  trator. 
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deceased,  the  spiritual  Court  attempted  to  enforce  a  dis- 
tribution, and  took  bonds  of  the  administrator  for  that 
purpose;  such  bonds  were  prohibited  by  the  temporal 
courts,  and  declared  to  be  void  in  point  of  law,  on  the 
ground  that  by  the  grant  of  administration  the  ecclesias- 
tical authority  was  executed  and  ought  to  interfere  no 
further.  Thus  the  administrator  was  entitled  exclusively 
to  enjoy  the  residue  of  the  testator's  efifects,  after  pay- 
ment of  the  debts  and  funeral  expenses. 

On>inof  0^4.   The  hardships  of  this  privilege  upon   those 

(listribu-^    of  kin  to  the  intestate,  in  equal  degree  with  the  adminis- 
tum.         trator,  was  the  occas.ion  of  making  the  Statute  of  Dis- 
tribution, 22  &  23  Chas.  II.  e.  10.     That  statute,  after 
empowering  the  Ordinary  on  the  granting  of  adminis 
tration  to  take  a  bond  of  the  administrator,  with  two  or 
more  sureties,  proceeds  in  section*  3  to  enact  as  follows: 
"  And  also  that  the  said  Ordinaries  and  Judges  respec- 
tively shall,  and  may,  and  are  enabled  to  proceed  and 
call  such  admiinistrators  to  account  for  and  touching  the 
goods  of  any  person  dying  intestate;  and,  upon  hearing 
and  due  consideration  thereof,  to  order  and  make  just 
and  eq.ual  distribution  of  what  remaineth  clear  (after  all 
debts,  funeral,  and  just  expenses  of  every  sort  first  al 
lowed  and  deducted,)  amongst  the  wife  or  children  or  chil- 
dren's children,  if  any  such  be;  or,  otherwise,  to  the  next 
of  kindred  to  the  dead  person,  lii  equal  degree  or  legally 
representing  their  stocks  pro  suo  cuique  jure  according 
to  the  laws  in  such  cases  and  the  rules  and  limitatioo 
hereafter  set  down  ;   and  the  same  distributions  to  de- 
cree and  settle  and  to  compel  such  administrators  to 
observe  and  pay  the  same  by  the  due  course  of  his  ma 
jesty's  ecclesiastical  laws;  saving  to  every  one  supposing 
him  or  themselves  aggrieved  their  right  of  appeal  as  wai» 
always  in  such  cases  used." 

9S5.  And  by  section  5  it  is  further  enaeted : 

**  That  nil  ordinaries,  and  every  other  person  who  by  this  Art 
is  enabled  to  make  distribution  of  the  surplusage  of  the  estate  of 
any  person  dying  Intestate  shal!  distribute  the  whole  surplusair^ 
of  such  estate  or  estates  In  manner  and  form  following:    that  Is  tc 


DISTRIBUTION   SINCE   FIKST  OF  JULY,   1886.  821 

wiy,  one-third  part  of  the  said  surplusage  to  the  wife  of  the  intes-  Provisions 
tate,  and  all  the  residue  by  equal  portions  to  and  amongst  the  j^j^rjj^ 
children  of  such  persons  dying  intestate,  and  such  persons  as  legally  bution. 
represent  such  children,  in  case  any  of  the  said  children  be  then 
dead,  other  than  such  child  or  children  (not  being  heir-at-law)  who 
shall  have  any  estate  by  the  settlemont  of  the  intestate,  or  shall  be 
advanced  by  the  intestate  in  his  lifetime  by  portion  or  portions 
equal  to  the  share  which  shall  by  such  distribution  be  allotted  to 
the  other  children  to  whom  such  distribution  is  to  be  made.  And 
In  case  any  child  other  than  the  heir-at-law,  who  shall  have  any 
estate  by  settlement  from  the  said  intestate,  or  shall  be  advanced 
by  the  said  intestate  in  his  lifetime  by  portion  not  equal  to  the  share 
which  shall  be  due  to  the  other  children  by  such  distribution  as 
aforescUd;  then  so  much  of  the  surplusage  of  the  estate  of  such 
intestate  to  be  distributed  to  such  child  or  children  as  shall  have 
any  land  by  settlement  from  the  intestate,  or  were  advanced  in  the 
lifetime  of  the  Intestate,  as  shall  make  the  estate  of  all  the  said 
children  to  be  equal,  as  near  as  can  be  estimated;  but  the  heir-at- 
law,  notwithstanding  any  land  that  he  shall  have  by  descent  or 
otherwise  from  the  intestate,  is  to  have  an  equal  part  in  the  dis- 
tribution with  the  rest  of  the  children  without  any  consideration  of 
the  value  of  the  land  which  he  hath  by  descent  or  otherwise  from 
the   intestate. 

And  by  section  6,  **  In  case  there  be  no  children,  nor  any  legal 
representatives  of  them,  then  one  moiety  of  the  said  estate  to  be 
allotted  to  the  wife  of  the  intestate,  the  residue  of  the  said  estate 
to  be  distributed  equally  to  every  of  the  next  of  kindred  of  the  in- 
testate w^ho  are  in  equal  degree,  and  those  who  legally  represent 
them." 

And  by  section  7,  it  is  provided,  **  That  there  be  no  representa- 
tions admitted  among  collaterals  after  brothers  and  sisters  children, 
and  in  case  there  be  no  wife,  then  all  the  said  estate  to  be  dis- 
tributed equally  to  and  amongst  the  children;  and  in  case  there  be 
no  child,  then  to  the  next  of  kindred  in  equal  degree  of  or  unto  the 
intestate  and  their  legal  representatives  as  aforesaid,  and  in  no 
other  manner  whatsoever." 

And  by  section  8  it  is  likewise  enacted,  '*  To  the  end  that  a 
due  regard  be  had  to  creditors  that  no  such  distribution  of  the  goods 
of  any  person  dying  intestate  be  made  till  after  one  year  be  fully 
expired  after  the  intestate's  death,  and  that  such  and  every  one 
to  whom  any  distribution  and  share  shall  be  allotted  shall  give  bond 
with  sufficient  sureties  in  the  said  Courts,  that  if  any  debt  or  debts 
truly  owing  by  the  intestate  shall  be  afterwards  sued  for  and  re- 
covered, or  otherwise  duly  made  to  appear,  that  then  and  in  every 
such  case  he  or  she  shall  respectively  refund  and  pay  back  to  the 
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administrator  his  or  her  rateable  part  of  that  debt  or  debts,  aod 
of  the  costs  of  suit  and  charges  of  the  administrator  by  reason  of 
such  debt  out  of  the  part  and  share  so  as  aforesaid  allotted  to  him 
or  her,  thereby  to  enable  the  said  administrator  to  pay  and  satisfy 
the  debt  or  debts  so  discovered  after  the  distribution  made  as 
aforesaid." 

Finally,  by  section  9,  it  is  enacted,  **  That  in  all  cases  where 
the  Ordinary  hath  used  heretofore  to  grant  administration  cum 
testameuto  annexo  he  shall  continue  so  to  do,  and  the  will  of  the 
deceased  in  such  testament  expressed  shall  be  performed  and  ob- 
served in  such  manner  as  it  should  have  been  if  this  Act  bad  never 
been  made.'' 

Devoiu-  086.  The  closing  words  of  section  4  (1)  of  tlie  De- 

tion  of  Es-  °  ^  ^ 

tates  Act.  volution  of  Estates  Act  extend  to  all  property,  real  and 
personal,  of  persons  dying  on  and  after  1st  July,  1886,  the 
rules  of  distribution  theretofore  in  force  for  personal 
property  only.  The  words  are  "  and  so  far  as  the  said 
property  is  not  disposed  of  by  deed,  will,  contract  or  other 
effectual  disposition,  the  same  shall  be  distributed  as 
personal  property  not  so  disposed  of  is  hereafter  to  be 
distributed." 


How  per-  087.  Personal  property  in  Ontario  is  distributed 

perty  m^  according  to  the  rules  laid  down  by  the  Statute  of  Dis- 
Ontario  is  tributions,  22  &  23  Chas.  II.  c.  10.  By  virtue  of  chapter 
buted.  Ill  of  the  Revised  Statutes  of  1897,  an  Act  adopting  the 
law  of  England  in  certain  matters,  the  statute  of  Distri- 
butions, with  its  amendments,  became  part  of  the  law  of 
Ontario  as  modified  by  our  Statutes  passed  since  15th 
October,  1792. 

See  Lamb  v.  Cleveland,  19  S.  C.  R.  83. 

988.  It  is  necessary  therefore  to  state  the  rules  laid 
down  by  22  &  23  Chas.  II.  c.  10,  amended  as  just  stated: 

First,  of  the  Rights  of  the  Widow. 

Rights  of  980.  If  the  intestate  leaves  children  as  well  as  a 

the  widow.  ^.j^jQ^^  one-third  shall  go  to  the  widow  and  the  residue 

among  the  childi*en.      If  there  be  no  children,  or  lineal 

descendants  of  children  subsisting,  then  a  moiety  shall 

go  to  the  widow  and  a  moiety  to  the  next  of  kindred. 
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000.  As  to  estates  of  persons  dying  after  the  1st 
July,  1895,  the  Devolution  of  Estates  Act  provides  as 
follows  (section  12). 

12.  (1)  The  real  and  personal  estate  of  every  man  dying,  after  widow  en- 

the  first  day  of  July,  1895,  intestate  and  leaving  a  widow  but  no  titled  to 

whole  es* 
isfiue,  shall    in    all    cases  where    the    net  value  of    such  real  and  ^^  ^^^ 

personal  estate  does  not  exceed  $1,000,  belong  to  his  widow  abso- exceeding 

lutely  and  exclusively.    Ont.  Acts,  1895,  c.  21,  s.  2.  81,000. 

(2)  Where  the  net  value  of  the  real  and  personal  estate  of  any  Where 
person  who  shall   die  intestate   as   in  this   section   mentioned   shall  estate  ex- 
exceed  the  sum  of  $1,000,  the  widow  of  such  intestate  shall,  al^teraj^Q^ 
payment    of    debts,    funeral    and    testamentary    expenses,    and    ex. 
penses  of  administration,  be  entitled  to  $1,000,   part  thereof  abso- 
lutely   and   exclusively,    and   shall   have   a    charge   upon   the   whole 

of  such  real  and  personal  estate,  after  payment  as  aforesaid,  for  such 
$1,000,  with  interest  thereon  from  the  date  of  the  death  of  the 
intestate  at  4  per  cent,  per  annum  until  payment.  Dnt.  Acts,  1895, 
c.  21,  s.  3. 

(3)  The  provision   for  the  widow  intended  to  be  made  by  this  Widow's 
section  shall  be  in   addition  and   without  prejudice  to  her  interest  ^^*T®]*"'*'- 
and    share  in  the   residue   of  the   real   and   personal   estate  of  the  estate. 
Intestate,  remaining  after  payment  of  the  sum  of  $1,000  and  interest 

as  aforesaid,  in  the  same  way  as  if  such  residue  had  been  the 
whole  of  the  intestate's  real  and  personal  estate,  and  this  section 
had  not  been  enacted.     Ont.  Acts,  1895,  c.  21,  s.  4. 

001.  Provision  is  made  by  the  same  Act  for  an  elec-  Eiecti  m 

by  widow. 

tion  by  the  widow  between  the  rights  thereby  conferred 
and  her  dower. 

4.  (2)  Nothing  in  this  Act  shall  be  construed  to  take  away  a  Saving  as 
widow's  right  to  dower;  but  a  widow  may  by  deed  or  instrument  ^  dower. 
in  writing,  attested  by  at  least  one  witness,  elect  to  take  her  Interest 
under  this  section  in  her  husband^s  undisposed  of  real  estate,  in  lieu 
of  all  claims  to  dower  in  respect  of  real  estate  of  which  her  husband 
was  at  any  time  seised,  or  to  which  at  the  time  of  his  death  he  was 
beneficially  entitled;  and  unless  she  so  elects  she  shall  not  be 
entitled  to  share  under  this  section  in  the  undisposed  of  real  estate 
aforesaid. 

1I02.  Where  a  widow  desires  to  take,  under  the  De-  Mc<i«  of 
volution  of  Estates  Act,  her  interest  in  the  proceeds  of  ^  ^^  '^^"' 
her  husband's  undisposed  of  real  estate,  in  lieu  of  dower, 
she  must  so  elect  by  an  instrument  in  writing,  pursuant 


824  EXECUrORS  and  ADMINISlllATOltS. 

to  sec.  4,  sub-sec.  2,  even  where  the  lands  have  been  sold 
under  an  order  of  the  Court  at  her  instance,  free  from 
her  dower,  and  the  proceeds  are  in  Court. 

Re  Oalicay,  17  O.  R.  49. 

I- 

Where  003.  gectlon  4  of  the  Devolution  of  Estates  Act, 

widow  has      ,  .   ,       . 

accepted    which  gives  the  Widow  the  right  of  election,  between  her 
fent^n  lie^  dower  and  a  distributive  share  in  her  deceased's  hus- 
of  dower,    band's  lands,  does  not  apply  where  by  marriage  settle- 
ment she  has  aocepited  an  equivalent  in  lieu  of  dower. 
In  such  case  she  has  no  right  to  any  share  in  the  lands. 

Toronto  General  Trusts  Co.  v.  Quin,  25  O.  R.  250. 

As  to  election  by  widow. 

See  Reid  v.  Harper,  10  O.  R.  422,  and  Re  IngoUhy,  10  O. 
R.  283. 

i 

004.  As  to  application  by  personal  representative 
to  sell  free  from  dower,  see  paragraph  265  ante. 

Widow  095.  Under  58  Vict.  ch.  21  (O.),  now  section  12  of 

c^vwf  ^^  R-  S.  O.  cap.  127,  the  widow  of  an  intestate  who  has  left 
fiteln^th-  ^^  ^^®^^  ^®  entitled  to  |1,000  out  of  his  real  estate  in 
er  count-    Ontario,  notwithstanding  that  she  may  have  received 

ries. 

other  benefits  under  the  laws  of  another  count rv  out  of 
his  estate  in  that  country. 

Sinclair  v.  Brotcn,  29  O.  R.  370. 

Widow  11116.  When  on  administration  bv  the  Court  of  the 

mav  elect  *' 

after  lands  estate  of  an  intestate  lands  have  been  sold,  the  widow. 

CourtT  although  declared  entitled  to  dower  by  the  judgment, 
may,  though  more  than  a  year  has  elapsed  from  the 
death  of  her  husband,  elect  to  take  her  distributive 
share  in  lieu  of  dower,  provided  the  estate  be  not  yet 
distributed  on  the  footing  of  her  having  retained  her 
dower  right. 

Baker  v.  Stuart,  No,  (2),  20  O.  R.  388,  25  A.  R.  445. 
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Secondy  the  Rights  of  the  Husband. 

OUT.  A  husband  being  entitled  to  the  grant  of  ad-  Rights  of 
ministration  of  his  wife's  effects,  was  therefore  before  the 
Statute  of  Distributions  held  entitled,  as  all  administra- 
tors were,  to  the  exclusive  enjoyment  of  the  residue. 
Doubts,  however,  arose  whether  the  husband's  right  was 
not  superseded  by  that  Statute.  The  Statute  of  Frauds, 
29  Car.  II.  c.  3,  s.  25,  set  this  doubt  at  rest  by  providing 
that  the  husband  should  still  continue  to  hold  the  right 
of  claiming  administration  of  his  wife's  estate  and  to 
enjoy  the  benefit  of  that  estate  as  theretofore. 

Where  husband  has  renounced,  see  Dorsey  v.  Doraey,  30 
O.  R.  183. 

008.  Section  5  of  the  Devolution  of  Estates  Act 
now  provides  as  follows  for  the  distribution  of  the  prop- 
ertv  of  a  married  woman  deceased  intestate. 

5.  The  real   and   personal   property   whether   separate   or  other-  Distribu-' 

wise,   of  a  married  woman  in  respect  of  which   she  dies  intestate  "'*'^  ^\ 

property 
shall    be   distributed   as   follows:   One-third  to  her  husband,   if  she  of  q^p rlo^l 

leaves  issue,  and  one-half  if  she  leaves  no  issue,  and  subject  thereto  wopaan 

shall  go  a  ad    devolve  as  if    her    husband    had    pre-deceased    her.  jnt^tete 

Ont.  Acts,  1807,  c.  14,  s.  32. 

00».  Section  4  (3)  of  the  Devolution  of  Estates  Act 
provides  as  follows: 

(3)  Any  husband  who,  if  sections  3  to  9  of  this  Act  had  not  pass-  Saving  as 

ed,  would  be  entitled  to  an  interest  as  tenant  by  the  curtesy  in  any  ^  ""8". 

band  8  m- 
real    estate   of   his   wife,   may    by   deed)  or  instrument   In   writing  terest  in 

executed  within  six  months  after  his  wife's  death,  and  attested  by  property 

or  ivii^ 
at  least   one  witness,  elect   to   take  such  Interest   In  the  real  and 

personal  property  of  his  deceased  wife  as  he  would  have  taken  if 

the  said'  sections  of  this  Act  had   not  passed,  in  which  case  the 

husband's  interest  therein  shall  be  ascertained  in  all  respects  as  If 

the  said  sections  had  not  passedl   and   he  shall  be  entitled   to  no 

further  interest  under  the  said  sections  of  this  Act.    R.  S.  O.  1887, 

c.  108,  8.  4. 

lOOO.  Before  leaving  the  subject  of  dower  and  cur- 
tesy, it  is  well  to  notice  section  59  of  the  Devolution  of 
Estates  Act,  which  is  as  follows: 

59.  The  estate  of  the  husband  as  tenant  by  the  curtesy,  or  of  a  Curtesy 
widow   as   tenant  in   dower,   shall   not   be   affected   by   any   of  the^owerand 
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estate  of 
deed  or 
will  not 
affected. 


provisions  of  the  last  preceding  twenty-two  sections  of  this  Act,  nor 
except  as  provided  by  section  31  of  The  Wills  Act  of  Ontario,  shill 
the  same  affect  any  limitation  of  any  estate  by  deed  or  will,  or  anj 
estate  which  although  held  in  fee  simple  or  for  the  life  of  another,  ii 
so  held  in  trust  for  any  other  person,  but  all  such  estates  shiU 
Re  Stat  ''^°^®^'^»  P**^®  ^^^  descend,  as  if  the  last  twenty-two  sections  of  this 
c.  128.  '  Act,  numbered  from  37  to  58,  both  inclusive,  had  not  been  passed. 
K.  S.  O.  1887,  c.  108,  s.  49. 


and  59. 


Effect  of  lOOl.  Section  37  says  that  sections  56  to  67  incln- 

^A^Q^  ^7  give  (therefore  including  section  59),  shall  as  to  the  estates 
of  persons  dying  on  or  before  the  1st  day  of  July,  1896, 
apply  only  subject  to  the  provisions  of  sections  1  to  21 
inclusive.  Now,  section  59  states  that  with  regard  to 
limitations  by  deed  or  will  estates  pur  autre  vie  and 
trust  estates,  the  sections  numbered  from  37  to  58,  both 
inclusive,  do  not  exist.  Therefore  the  restriction  on  the 
construction  of  section  59  laid  down  by  section  37  doe* 
not  exist.  Hence  section  59  is  independent  of  sections 
1  to  21.  Then  how  do  these  estates  descend — not  under 
sections  1  to  21,  nor  under  sections  37  to  58.  Some 
amendment  is  surely  necessary  in  these  clauses. 


Third,  the  Rights  of  the  Children  and  Lineal  Descend- 
ants of  the  Deceased  Person. 

Rights  of  1002.    After  the  allotment  of  a  third  to  the  widow, 

children,    ^jj^  statute  directs  a  distribution  of  the  residue  by  equal 

portions  to  and  amongst  the  children  of  the  intestate, 

and  "  such  persons  as  legally  represent  such  children,'' 

in  case  any  of  the  said  children*  be  then  dead. 

1008.  In  case  there  be  no  wife,  then  by  section  7, 
"  all  the  estate  is  to  be  distributed  to  and  amongst  the 
children." 


How  far 
lepre^ent- 
atives  of 
children 
admitted 


1004.  By  the  words  "such  as  legally  represent 
such  children,"  their  representatives  to  the  remotest 
degree  are  admitted;  but  the  term  must  be  understood 
of  descendants,  and  not  next  of  kin;  as,  for  example,  if 
a  son  of  the  intestate  is  dead,  leaving  a  widow  and  child. 
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the  widow  shall  take  nothing  and  the  child  the  whole  of 
the  father's  share;  yet  the  widow,  though  not  strictly 
one  of  the  next  of  kin,  is,  in  the  same  sense  as  the  child, 
a  legal  representative  of  the  pergonal  estate  of  the  father. 

Price  V.  Strmge,  6  Madd.  161,  162. 

1005.  Where  none  of  the  intestate's  children  are  Children 

All  f^CHlAllv 

dead  after  the  wife  has  had  the  third  allotted  to  her,  the  entitled. 
remaining  two-thirds  shall,  in  pursuance  of  the  statute, 
be  equally  divided  among  all  the  children  of  the  intes- 
tate, as  in  this  case  they  all  claim  in  their  own  right. 

1006.  A  brother  or  sister  of  the  half-blood  are  Half 
equally  entitled  to  a  share  with  one  of  the  whole  blood, 
inasmuch  as  they  are  both  equally  near  of  kin  to  the 
intestate. 

Smith  V.  Tracev,  1  Mod.  209. 

lOOT.  A  posthumous  child  has  also  the  same  rights,  Posthu- 
but  such  a  child  is  onlv  to  be  treated  as  a  born  child  child. 
where  such  construction  is  necessary  for  the  benefit  of 
that  child. 

Blasson  v.  Blassottf  2  De  G.  J.  &  Sm.  665. 

lOO^,    If  the  intestate  leave  onlv  one  child,  such  intestate 

*'  leavinfiT 

case  is  not  to  be  considered  as  omitted.  By  the  statute,  onlv  one 
therefore,  in  case  an  intestate  also  leave  a  wife,  she  shall  ^  ' 
only  have  a  third  part,  and  the  other  two-thirds  shall  go 
to  such  child;  and  where  the  intestate  leaves  an  only 
child,  and  no  widow,  although,  literally  speaking,  there 
can  be  no  distribution,  vet  such  onlv  child  shall  be  en- 
titled  to  the  whole  personal  estate. 

lOOO.  Where  there  is  but  one  person  entitled  to  Co-heirs 
inherit  according  to  the  provisions  of  section  37  and  fol-  tenant 


in 


lowing  sections  of  the  Devolution  of  Estates  Act,  he  shall  fj^n?^' 

dants, 
•  Descendants  and  relatives  of  the  intestate  begotten  before  his ®jj»  ^™ 
death,   but  born  thereafter,  shall  in   all  cases  inherit  in  the  same  5^.^^;^  of 
manner  as  if  they  had  been  born  in  the  lifetime  of  the  intestate  and  intestate 
had  survived  him.     R.  S.  O.  18D7,  c.  127,  s.  57.  toinherit. 

Children  and  relatives  who  are  illegitimate  shall  not  be  entitled  IHegiti- 
to  inherit  under  any  of  the  provisions  of  this  Act.     R.  S.  O.  1897,  "^*«  ^^^ 
0.  127.  8.  58.  «^"«  »ot  to 

mhent. 
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take  and  hold  the  inheritance  solely;  and  where  an  in- 
heritance or  a  share  of  an  inheritance  descends  to  several 
persons  under  such  provisions,  thev  shall  take  as  ten- 
ants in  common  in  proportion  to  their  respective  rights. 
R.  S.  O.  1897,  c.  127,  s.  56. 

Result  of         lOlO.  Inasmuch  as  sections  38  to  55  are  bv  Feet  ion 

sections  37  _  _  -  ,  \ 

and  56.  37  declared  not  to  apply  to  estates  of  persons  dying  on  or 
after  the  1st  day  of  July,  1886,  and  as  section  56  with 
other  sections  following  it  to  67  inclusive,  apply  as  to 
estates  of  such  last  mentioned  persons  only  subject  to 
the  provisions  of  sections  1  to  21  inclusive,  and  as  there 
is  nothing  in  sections  1  to  21  inclusive  to  conflict  with 
section  56,  it  is  presumed  that  section  56  does  apply  to 
the  estates  of  persons  dying  on  or  after  the  1st  day  of 
July,  1886,  although  it  says  itself  it  does  not.  If  it  does*, 
it  follows  on  this  point  the  construction  of  the  Statute 
of  Distributions. 

Children  lOll.     Where  the  intestate's  children-  are  all  dead, 

all  dead  all.,^.,  ,        ,  ,-,,,,  ,  . 

leavinjf      all  of  them  having  left  children,  the  parties  take  per 
issue.         capita,  or,  in  other  words,  equal   shares   in  their   own 
right. 

2  Black  Coram.  517. 

Some  1012.     Where  some  of  the  intestate's  children  are 

children 

dead,  aome  Hviug,  and  somc  dead,  and  such  as  are  dead  have  each 
iving.        ^^  them  left  children;  in  this  case,  the  children  of  the 

deceased  children  take  per  stirpes,  that  is  to  say,  not  ixt 

their  own  right,  but  by  representation. 

Distinc-  1018.    Sections  60  to  63  inclusive  of  the  Devolution 

tions  be- 
tween       of  Estates  Act  deal  with  the  subject  of  advancement. 

Dev  of 

Estates  They  apply  to  both  real  and  personal  estate.  The  dis- 
Statute^of  ^i^^tions  between  them  and  the  Statute  of  Distributions 
Distrib.  as  sliould  be  bome  in  mind.    The  Statute  of  Distributions 

to  ad  van* 

cement,  does  uot  require  that  there  should  be  any  expression  by 
the  intestate  or  the  child  in  writing,  and  only  applies  to 
intestate  fathers.  Section  60  of  the  Devolution  of  Es- 
tates Act  is  more    express    in  its  provisions  than  the 
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Statute  of  Distributions.      The  sections  of  the  Devolu- 
tions of  Estates  Act  are  as  follows: 

60.  If    any   child    of   an   intestate   has   been    advanced   by   the  Cases  of 

Intestate  by  settlement,  or  portion  of  real  or  personal  estate,  or  both  children 

who  nave 
of  them,  and  the  same  has  been  so  expressed  by  the  intestate  in  ^^^  ^_ 

writing,    or   so    acknowledged   in   writing   by    the   child,    the    value  vanced 

thereof  shall  be  reckoned  for  the  purposes  of   this   section  only,  as*^^^*"®" 

part  of  the  real  and  personal  estate  of  such  intestate  descendible  to 

his  heirs,  and  to  be  distributed  to  his  next  of  kin  according  to  law; 

and  if  such  advancement  is  equal  or  superior  to  the  amount  of  the 

share  which  such  ch'ld  would  be  entitled  to  receive  of  the  real  and 

personal    estate    of    the    deceased,  as    above    reckoned,  then     such 

child  and  his  descendants  shall  be  excluded  from  any  share  in  the 

real  and  personal  estate  of  the  intestate.    R.  S.  O.  1887,  c.  108,  s.  50. 

61.  If  such  advancement  is  not  equal  to  such  share,  such  child  If  such 

and  his  descendants  shall  be  entitled  to  receive  so  much  only  of  the**^^*"^" 

ment  be 
personal  estate,  and  to  inherit  so  much  only  of  the  real  estate  of  the  not  equal. 

intestate,  as  is  sufficient  to  make  all  the  shares  of  the  children  in 

such    real   .and    personal    estate  and    advancement  to  be  equal,  as 

nearly  as  can  be  estimated.     R.  S.  O.  1887,  c.  108,  s.  51. 

62.  The  value  of  any  real  or  personal  estate  so  advanced  shall  Value  of 
bo  deemed  to  be  that,  if  any,  which  has  been  acknowledged  by  the  property 
child  by  any  instrument  in  writing,  otherwise  such  value  shall  l^^Kow*esti- 
estimated  according  to  the  value  of  the  property  when  given.     R.  S.  O  mated. 
1887,  c.  108.  s.  52. 

63.  The  maintaining  or  educating,  or  the  giving  of  money  to  a  Education 
child,  without  a  view  to  a  portion  or  settlement  in  life  shall  not  be  etc.,  not 
d<-emed  an  advancement  within  the  meaning  of  this  Act.     R.  S.  O.  *<lv*'^^" 
1887,  c.  108.  s.  53.  ™*"  * 

1014.  The  end  and  intent  of  the  statute  was  to  Advance 
make  provision  for  all  the  children  of  the  intestate  ^^^  ' 
equally  as  near  as  could  be  estimated.  Accordingly  the 
nth  section  of  the  statute  proceeds  to  provide  that  no 
child  of  the  intestate,  except  the  heir-at-law,  who  shall 
have  any  estate  in  land  by  the  settlement  of  the  intes- 
tate, or  who  shall  be  advanced  by  the  intestate  in  his 
lifetime  by  pecuniary  portion  equal  to  the  distributive 
shares  of  the  other  children,  shall  participate  with  them 
in  the  surplus;  but  if  the  estate  so  given  to  such  child  by 
way  of  advancement  be  not  equivalent  to  their  shares, 
then  such  part  of  the  surplus  as  shall  make  it  so  shall  be 
allotted  to  them  and  their  heirs. 

2  Black  Comm.  510. 
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Mother»8  1015.     This  provision  applies  only  to  the  distriba- 

property        ,  ^  xrr  ^ 

not  tion  of  the  estate  of  the  intestate  father;  and,  therefore, 

ought  into  if  ^  mother,  being  a  widow,  advances  a  child  and  dies 
hotch  pot.  intestate,  leaving  many  children,  the  child  advanced  shall 
not  bring  what  he  received  from  his  mother  into  hotch- 
pot. 

Bennet  v.  Bennet,  10  C.  D.  474. 
See  paragraph  1013  above. 

keJ^^ad*^  1016.  The  statute  takes  nothing  away  that  has  been 
vanced  given  to  any  of  the  children,  however  unequal  that  may 
have  been,  how  much  soever  it  may  exceed  the  remainder 
of  the  personal  estate  left  by  the  intestate  at  his  death, 
the  child  may,  if  he  pleases,  keep  it,  and  if  he  be  not  eon- 
tented,  but  would  have  more,  then  he  must  bring  into 
hotch-pot  what  he  has  before  received. 

oi?y"ap.  lOlT.     The  provision  in  the  statute  applies  only 

plies  where  to  the  case  of  actual  intestacy:  and  where  there  is  an 
intestacy,  cxecutor,  and,  conseqwently,  a  complete  will,  though  the 
executor  may  be  declared  a  trustee  for  the  next  of  kin, 
they  take  as  if  the  residue  had  been  actually  given*  to 
them.  Therefore  a  child  advanced  by  his  father  in  his 
lifetime,  or  provided  for  in  the  will,  cannot  be  called 
upon  to  bring  his  share  into  hotch-pot. 

Stewart  t.  Steuart,  15  C.  D.  539. 

Grand-  1018.    If  a  child  who  has  received  any  advance- 

children  *^ 

must  bring  meut  from  his  father  shall  die  in  his  father's  lifetime 

ad^nce-     leaving  children,  such  children  shall  not  be  admitted  to 

ment.         their  father's  distributive  share  unless  they  bring  in  his 

advancement,  since,  as  his  representatives,  they  can  have 

no  better  claim  than  he  would  have  had  if  living. 

Proud  V.  Turner,  2  P.  Wms.  5G0. 

No  benefit  lOlO.  A  child  advanced  in  part  shall  bring  in  his 
by  ad-^^  advancement  only  among  the  other  children,  for  no  bene- 
vanoe-        flj-  ghall  accrue  from  it  to  the  widow. 

ment. 

KirkcudbHght  v.  Kirkcudlyright,  8  Ves.  51,  64. 
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1020.    The  statute  extends  not  only  to  land  settled  Charges 

*'  may  be 

on  a  younger  child  by  the  father;  but  also  to  charges  ad vance- 
upon  land  for  such  child ;  so  if  the  father  settle  a  rent  °^*^"*' 
out  of  his  land  on  a  younger  child  it  is  within  the  statute, 
and  so  is  a  reversion  settled  upon  any  child  but  the  heir. 

Edtcarda  v.  Freeman,  2  P.  Wms.  442. 

lOSSl.    A  provision  made  for  a  child  by  a  settle- Advances 
ment,  whether  voluntary  or  for  a  good  consideration,  "j^^J^^ 
as  that  of  marriage,  is  an  advancement. 

Phiney  v.  Phiney,  2  Vern.  638. 

1022.    It  is  not  requisite  to  constitute  an  advance-  Advances 

dv  deed 

ment  that  the  provision  should  take  place  in  the  father's 
lifetime.  If  by  deed  he  settle  an  annuity  to  commence 
after  his  death  on  one  of  his  children,  at  is  an  advance- 
ment; so  a  portion  secured  to  the  child,  although  in  fu- 
turo,  is  an  advancement.  Thus  a  portion  for  a  daughter^ 
to  be  raised  out  of  land  on  her  attaining  the  age  of  18, 
or  the  day  of  her  marriage,  was  held  to  be  an  advance- 
ment to  her  when  she  married,  although  she  was  under 
that  age  and  unmarried  at  the  time  of  the  intestate's 
death. 

Edicard9  v.  Freeman,  2  P.  Wms.  445. 

1028.     A  portion  which  was  at  first  contingent  Contin- 
shall  clearly  be  considered  an  advancement  when  thef^^s.^*^ 
contingency  has  happened.     But  the  contingency  must 
be  limited  as  necessary  to  arise  w  ithin  a  reasonable  time, 
and  the  contingency  must  be  valued. 

1024  With  respect  to  the  sort  of  benefit  which  offices. 
shall  constitute  an  advancement,  it  has  been  held  that  if 
a  father  buy  for  a  son  any  oflSce,  civil  or  military,  this  is 
to  be  considered  as  an  advancement,  either  partial  or 
complete,  according  to  the  comparative  value  of  the 
estate  to  be  distributed. 

Pusey  T.  DeibouveriCf  3  P.  Wms.  317. 
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1025.  An  annuity  is  an  advancement  to  be  brought 
into  hotch-pot,  namely,  the  value  at  the  date  of  the  grant. 
On  the  other  hand,  small,  inconsiderable  sums  of  money 
given  to  the  child  by  the  father,  or  mere  trivial  presents, 
he  may  make  to  a  child,  as  of  a  gold  watch,  or  wedding 
clothes,  are  not  to  be  deemed  an  advancement;  nor  shall 
money  expended  by  the  father  for  the  maintenance  of  a 
child,  nor  given  to  bind  him  apprentice,  nor  laid  out  in 
his  education  at  school,  at  the  university,  or  on  his 
travels. 

Taylor  v.  Taylor,  L.  R.  20  Eq.  155. 

Fourth,  the  Rights  of  the  Next  of  Kin  of  the  Intestate. 

1026.  The  6th  section  of  the  Statute  of  Distribu- 
tions provides  that  in  case  there  be  no  children,  or  legal 
representatives  of  them  in  existence,  a  moiety  of  the  in- 
testate's estates  shall  be  allotted  to  his  widow,  and  the 
residue  shall  be  distributed  equally  among  his  next  of 
kin  in  equal  degree  and  their  representatives.  And  by 
the  7th  section,  in  case  there  be  neither  wife  nor 
children,  then  all  the  estate  shall  be  distributed  among 
the  next  of  kin  in  equal  degree;  but  the  same  section 
enacts  that  there  shall  be  no  representatives  admitted 
among  collaterals  after  brothers'  and  sisters'  children. 


of'kin^fw-*^  102T.  It  becomes  necessary  to  inquire  who  are  the 

oertained    « next  of  kin.''    Proximity  is  settled  according  to  the 
rules  of  the  Civil  Law. 


102^.  The  next  of  kin  referred  to  by  the  statute 
are  to  be  ascertained  by  the  same  rules  of  consanguinity 
as  those  which  determine  who  are  entitled  to  letters  of 
administration* 


Consan- 
guinity. 


1020.  Consanguinity,  or  kindred,  is  defined  as  the 
connection  or  relation  of  persons  descended  from  the 
same  stock.  This  consanguinity  is  either  lineal  or  col- 
lateral. 
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1030  Lineal  consanguinity  is  that  which  subsists  l^in®*! 
between  persons  of  whom  one  is  descended  in  a  direct  uinity. 
line  from  the  other,  as  between  the  Propositus  and  his 
father,  grandfather,  great-grandfather,  and  so  upwards 
in  the  direct  ascending  line,  or  between  Propositus  and 
his  son,  grandson,  great-grandson,  and  so  downwards  in 
the  direct  descending  line.  Every  generation  in  this  lineal 
direct  consanguinity  constitutes  a  different  degree,  rec- 
koning either  wpwards  or  downwards.  The  father  of  the 
Propositus  is  related  to  him  in  the  first  degree,  and  so, 
likewise,  is  his  son;  his  grandsire  and  grandson  in  the 
second;  his  great-grandsire  and  great-grandson  in  the 
third.  This  is  the  only  natural  way  of  reckoning  the 
degrees  in  the  direct  line;  and  therefore  universally  ob- 
tains as  well  in  the  civil  and  canon  as  in  the  common 
law.  This  lineal  consanguinity,  it  may  be  observed,  falls 
strictly  within  the  definition  of  vinculum  personarum  ab 
eodem  stipite  descendentium ;  since  lineal  relations  are 
such  as  descend  one  from  the  other,  and  both,  of  course, 
from  the  same  common  ancestor. 

2  Black  Comm.  203. 

1081.  Collateral  kindred    answers    to  the  same  Coiiatera 
description;  collateral  relations  agreeing  with  the  lineal  *^*»^'^^« 
in  this  that  thev  descend  from  the  same  stock  or  ances- 

tor;  but  differing  in  this  that  they  do  not  descend  one 
from  the  other.  Collateral  kinsmen  are  such  then  as 
literally  spring  from  one  and  the  same  ancestor,  who  is 
the  stirps,  or  root,  the  stipes,  trunk  or  common  stock, 
from  whence  these  relations  are  branched  out.  As  if  John 
Stiles  has  two  sons,  who  have  each  a  numerous  issue; 
both  these  issues  are  lineally  descended  from  John  Stiles 
as  their  common  ancestor;  and  they  are  collateral  kins- 
men to  each  other,  because  they  are  all  descended  from 
this  common  ancestor,  and  all  have  a  portion  of  his  blood 
in  their  veins,  which  denominates  them  consanguineos. 

2  Black  Comm.  201. 

1082.  It  must  be  carefully  remembered  that  the  Collateral 
very  being  of  collateral  consanguinity  consists  in  thisgu?^ty. 
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descent  from  one  and  the  same  ancestor.  Thus,  Titius 
and  his  brother  are  related;  why?  because  both  are  de- 
rived from  one  father.  Titius  and  his  first  cousin  are 
related;  why?  because  both  are  descended  from  the  same 
grandfather;  and  his  second  cousin's  claim  to  consan- 
guinity is  this:  that  they  are  both  derived  from  one  and 
the  same  great-grandfather.  In  short,  as  many  ancestors 
as  a  man  has,  so  many  common  stocks  he  has,  from  which 
collateral  kinsmen  may  be  derived. 

2  Black    Comm.  205. 

1083.  The  mode  of  calculating  the  degrees  in  the 
collateral  line  for  the  purpose  of  ascertaining  who  are 
the  next  of  kin,  conforms,  as  it  has  been  above- observed, 
to  that  of  the  civil  law,  and  is  as  follows:  To  count  up- 
wards from  either  of  the  parties  related  to  the  common 
stock,  and  then  downwards  again  to  the  other,  reckoning 
a  degree  for  each  person,  both  ascending  and  descending; 
or,  in  other  words,  to  take  the  sum  of  the  degrees  in  both 
lines  to  the  common  ancestor. 

2  Black.  Comm.  207. 

Brotcn  v.  Farndell,  Carth.  51. 

1084.  Several  distinctions  may  be  observed,  with 
reference  to  the  corresponding  rules  of  the  common  law, 
respecting  succession  to  inheritances. 

1st.  Relations  by  the  faither's  side  and  the 
mother's  side  are  in  equal  degree  of  kindred,  for,  in  this 
respect,  dignity  of  blood  gives  no  preference.  Hence  it 
may  happen  that  relations  are  distant  from  the  intestate 
by  an  equal  number  of  degrees,  who  are  no  relation  at 
all  to  each  other. 

2nd.  The  half-blood  are  kindred  of  the  intestate,  and 
have  been  excluded  from  the  inheritance  of  land  only  on 
feudal  reasons.  Therefore,  brothers  and  sisters  of  the 
half-blood  are  entitled  to  an  equal  share  of  the  intestate's 
estate  with  the  brothers  and  sisters  of  the  whole  blood, 
and  the  brother  of  the  half-blood  shall  exclude  the  uncle 
of  the  whole  blood. 

2  Black.  Comm.  505. 
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Srd.  As  younger  children  must  stand  in  the  same 
degree  of  kindred  as  the  eldest,  primogeniture  can  give 
no  right  to  preference. 

Waricick  v.  Oretille,  1  Phillim.  124. 

4thly.  The  right  to  administration  will  follow  the 
proximity  of  kindred  though  ascendant;  and  therefore, 
when*  a  child  dies  intestate,  without  wife  or  child,  leav- 
ing a  father,  the  father  was  formerly  entitled  to  the 
personal  effects  of  the  intestate  as  the  next  of  kin,  ex- 
clusive of  all  others.  Indeed,  anciently,  that  is  in  the 
reign  of  Henry  1.,  a  surviving  father  could  have  taken 
even  the  real  estate  of  his  deceased  child.  But  this  law 
of  su<!cession  was  altered  soon  afterwards,  for  we  find 
by  Glanville  that  in  the  time  of  King  Henry  II.  the  father 
could  not  take  the  real  estate  of  his  deceased  child,  the 
inheritance  being  then  carried  over  to  the  collateral  line; 
and  it  was  subsequently  held  an  inviolable  maxim  that 
an  inheritance  could  not  ascend;  but  this  alteration  of 
the  law  never  extended  to  personal  estate.  So  if  a  man 
dies  intestate,  leaving  no  nearer  relations  than  a  grand- 
father or  grandmother,  and  an  uncle  or  aunt,  the  grand- 
father or  grandmother  being  in  the  second  degree  thougli 
ascendant  will  be  entitled  to  the  exclusion  of  the  uncle  or 
aunt  who  are  related  only  in  the  third  degree.  So  a 
great-grandmother  is  equally  entitled  as  an  aunt. 

Lloyd  V.  Tench,  2  Ves.  Sen.  215. 

However,  though  the  ecclesiastical  law  of  England 
acknowledges  the  rights  of  ascen<lants  generally,  yet  it 
does  not  recognize  them  to  the  extent  of  the  civil  law, 
according  to  which  ascendants  of  whatever  degree  shall 
be  preferred  before  all  collaterals,  except  in  the  case  of 
brothers  and  sisters.  But  our  law  prefers  the  next  of 
kin,  though  collateral,  before  one  who,  though  lineal,  is 
more  remote. 

Stanley  v.  Stanley,  1  Atk.  458. 

5thly.  Those  in  equal  degree  are  equally  entitled, 
whether  males  or  females. 
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10215.  The  preference  of  males  to  females  whicft 
exists  in  the  succession  to  inheritances  seems  to  have 
arisen  entirely  from  the  feudal  law;  and  has  never  been 
applied  to  rights  respecting  personal  estate. 

10216.  It  remains  to  notice  certain  exceptions  to  the 
rule  of  computation  above  stated,  of  the  proximity  of 
kindred. 

1st.  The  parents  of  an  intestate  are  as  near  akin  to 
him  as  his  children*;  for  they  are  both  in  the  first  degree; 
but  in  our  law  children  are  allowed  the  preference,  and 
so  are  their  lineal  descendants  to  the  remotest  degree. 

Evelyn  v.  Evelyn,  Ambl.  192. 

2nd.  Where  the  nearest  relations,  according  to  the 
above  computation,  are  a  grandfather  or  a  grandmother 
and  brothers  or  sisters  of  the  intestate,  although  these 
are  all  related  in  the  second  degree,  yet  the  latter  are  en- 
titled to  the  exclusion  of  the  former. 

108T.  By  section  6  of  the  Devolution  of  Estates  Act 
when  a  person  shall  die  without  leaving  issue  and  intes- 
tate as  to  the  whole  or  any  part  of  his  real  or  personal 
property,  his  father  surviving  shall  not  be  entitled  to  any 
greater  share  under  the  intestacy  than  his  mother  or  any 
brother  or  sister  surviving;  nor  shall  a  grandfather  or 
grandmother  of  a  person  dying  intestate  share  in  com- 
petition with  a  surviving  father,  mother,  brother  or 
sister.    , 

1088.  It  was  held  in  Be  Colquhoun,  26  0.  B.  104, 
that  on  the  death  of  a  person  intestate,  leaving  no  issue, 
the  children  of  a  predeceased  sister  or  brother  were  not 
entitled  under  section  6  of  the  Devolution  of  Estates 
Act,  to  share  in  competition  with  a  surviving  father, 
mother,  brother  or  sister  of  the  intestate,  but  re  Colqu- 
houn was  overruled  by  Walker  v.  Allen,  24  A.  R.  336, 
and  it  is  there  laid  down  that  where  brothers  and  sisters 
share  in  an  intestacy  children  of  deceased  brothers  and 
sisters  also  share  per  stirpes. 

1039.  To  recapitulate,  in  the  first  place,  the  children 
and  their  lineal  descendants  to  the  remotest  degree;  and 
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on  failure  of  childreD,  the  parents  of  the  deceased  are  en- 
titled, then  follow  brothers  and  sisters,  then  grand- 
fathers and  grandmothers,  then  uncles  or  nephews,  great- 
grandfathers and  great-grandmothers,  and  lastly  cousins. 

lOlO.  If  a  man  dies  intestate  without  a  child,  but  Widow 
leaving  a  widow  and  a  father,  then  the  personal  estate  surviving. 
shall  go  in  moieties  between  the  wife  and  father. 

Kiiltcay  v.  Keilway,  GiU.  Eq.   Cas.  IIK). 

lO J] .  So,  with  respect  to  the  mother,  before  the  sta-  How 
tute  of  1  Jac.  11.  c.  17,  if  a  child  had  died  intestate,  with-  brothen* 
out  a  wife,  child  or  father,  his  mother  was  entitled  as  his  t^ke.***^  *^" 
next  of   kin   in  the  first  degree  to  his    whole   personal 
estate.      But  by  that   statute,  section  7,  it   is   enacted, 
*'  that  if,  after  the  death  of  a  father  any  of  his  children 
shall  die  intestate  without  wife  or  children  in  the  life- 
time of  the  mother,  every  brother  and  sister  and  the  re- 
presentatives of  them  shall  have  an  equal  share  with 
her."    The  principle  of  this  provision  is  that  otherwise 
the  mother  might  marrj^  and  transfer  all  to  another  hus- 
band. 

Isiackhorough  v.  Davis,  1  P.  Wms.  40. 

1042.   If  the  intestate  left  neither  wife  nor  child  When 
nor  father,  and  there  be  neither  brother  or  sister  nor  tikes. 
nephew  or  niece,  the  case  is  without  the  statute,  and 
the  whole  of  such  intestate's  eflfects  shall  devolve,  as 
before  the  statute,  to  his  mother. 

Jackson  v.  Ftudchvme,  MS.  11,  Yin.  Abr.  lOG. 


[8.  It  is  clear  that  the  mother-in-law  or  step-  Mother  in- 
mother  of  an  intestate,  not  b<nng  of  his  blood,  can  claim  Htcpmoth- 
nothing  under  the  Statute  of  Distributions.  uk^""^* 

Rutland  v.  Rutland,  2  V.  Wms.  2Hj. 

1044.   If  the  intestate  left  neither  children  nor  par-  Brothers 

And  sister 

ents,  but  his  nearest  8ur\iving  relations  be  brothers  and  preferred 
sisters  and  grandfather  or  grandmother,  then  the  J^^^j^"^,. 
brothers  and  sisters  are  preferred  to  the  grandfather  and  ^rnnd- 

_         ^,  father. 

grandmother. 

K.K  A.— 22 
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Grand-  1045.  Nevertheless,  if  the  intestate  leaves  no  nearer 

grandfath-  kindred  than  a  grandfather  or  a  grandmother,  and  uncles 
ped^t^^un-  ^^^  aunts,  the  grandfather  or  grandmother  being  in  the 
cies  or        second  degree,  will  be  entitled  to  the  whole  personal  es- 

aunts.  o        /  MT 

tate,  exclusive  of  the  uncles  or  aunts  who  are  onlv  in  the 
third  degree. 

Woodniff  V.  Wii^iconh,  Prec.  Chan.  527. 


Greafc- 

?^rand- 
athers. 


1046.  Hence,  also,  great-grandfathers  or  great- 
grandmothers,  being  in  the  third  degree,  are  entitled  to 
a  distributive  share  with  uncles  and  aunts. 

Lloyd  V.  Tench,  2  Ves.  Sen.  215. 

Grand-  1047.  Where  the  intestate  leaves  a  grandfather  bv 

paterna  the  father's  side,  and  a  grandmother  by  the  mother's  side. 
moth^ex  ^^^  next  of  kin,  they  shall  take  in  equal  moieties  as  being 
materna.    [^  equal  degree,  for  here  dignity  of  blood  is  not  material. 


nephews. 


Aunts  and         1048.  Aunts  and  nieces,  uncles  and  nephews,  being 

ni6ces  *  un-  *  c 

clesand  all  in  the  third  degree,  are  all  equally  entitled.  Hence, 
where  the  intestate  left  two  aunts  and  a  nephew  and  a 
niece,  children  of  a  deceased  brother.  Lord  Hardwicke 
ordered  the  surplus  to  be  divided  into  four  equal  parts 
equally  among  them,  holding  that  as  they  were  all  in 
equal  degree,  the  children  were  to  take  in  their  own 
right,  and  not  by  representation;  but  that  if  their  father 
had  been  living  he  would  have  been  entitled  to  the  whole. 

Buissiers  v.  Albert,  2  Cas.  Temp.  Lee,  51. 


Affinity 
gives  no 
title. 


1040.  Affinity  or  relationship  by  marriage,  except 
in  the  instance  of  the  wife  of  the  intestate,  gives  no  title 
to  a  share  of  his  property  under  the  statute.  Therefore  if 
the  intestate  had  a  son  and  a  daughter,  and  they  both  die, 
the  former  leaving  a  wife  and  the  latter  a  husband;  upon 
the  intestate's  death  afterwards,  such  husband  and  wife 
have  neither  of  them  any  claim  on  the  estate. 

No  repre-  1050.  The  seventh  section  of  the  Statute  of  Distri- 

Tfterbroth-  butious  provides  that  there  shall  be  no  representation  ad- 
lUlen^  mitted  among  collaterals  after  brothers'  and  sisters'  chil- 
chiidren.     ^Iren.  This  provision  must  be  construed  to  mean  brother* 
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and  sisters  of  the  intestate,  and  not  as  admitting  repre- 
sentation, when  the  distribution  happens  to  fall  among 
brothers  and  sisters  who  are  remotely  related  to  the  in- 
testate, for  the  intestate  is  the  subject  of  the  Act;  it  is 
his  estate,  his  wife,  his  children,  and  for  the  same  reason 
his  brothers'  and  sisters'  children;  for  he  is  equally  cor- 
relative to  all.  Therefore,  if  the  intestate  should  leave 
an  .uncle  and  the  son  of  another  uncle  deceased,  the  latter 
shall  have  no  distributive  share.  So,  if  the  next  of  kin 
of  the  intestate  should  be  nephews  and  nieces,  a  child 
of  a  deceased  nephew  or  niece  will  not  be  admitted  to 
share  in  the  distribution. 

1051.  If  the  intestate's  brothers  and  sisters  were  at  Children 
the  time  of  his  decease  all  dead,  and  having  left  children,  brother 
such  children  shall  all  take  per  capita.     Therefore,  if  tSce^i^^'^ 
an  intestate  leave  a  deceased  brother's  only  son,  and  ten  cap»^- 
children  of  a  deceased  sister,  the  ten  children  of  the  de- 
ceased sister  shall  take  ten  parts  in  eleven  with  the  son 

of  the  deceased  brother.  But  in  the  event  of  some  of 
the  intestate's  brothers  and  sisters  being  alive  and  some 
dead,  and  such  as  are  dead  having  left  children,  such 
children  take  per  stirpes  by  way  of  representation. 
Therefore,  if  an  intestate  left  a  brother  alive  and  ten 
children  of  a  deceased  sister,  such  ten  children  will  take 
one  moiety  of  the  personal  estate,  and  their  uncle  the 
other. 

Begley  v.  Cook,  3  Drew.  G02. 

Fifth,  of  the  Distribution  ivhen  the  Intestate  was  Domi- 

died  Abroad 

1052.  The  distribution  of  the  personal  estate  of  the  Persons 
intestate  is  to  be  regulated  by  the  law  of  the  country  in  Sigt^buted 
which  he  was  a  domiciled  inhabitant  at  the  time  of  his^^JV^V- 

domicilii. 

death,  without  any  regard  whatsoever  to  the  place  either 
of  the  birth  or  of  the  death,  or  the  situation  of  the  pro- 
perty at  that  time.  It  is  part  of  the  law  of  Ontario  that 
personal  property  should  be  distributed  according  to  the 
jus  domicilii.    If,  therefore,  a  man  die  domiciled  in  this 
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country,  and  administration  be  taken  out  to  him  here, 
debts  due  to  him  or  other  of  his  personal  effects,  abroad, 
shall  be  distributed  according  to  the  law  of  Ontario  for 
the  lex  loci  rei  sitae  is  not  to  be  recognized.  On  the  other 
hand,  if  a  man  domiciled  abroad  die  intestate  his  whole 
property  here  is  distributed  according  to  the  laws  of  the 
country  where  he  was  so  domiciled.  A  man's  domicile 
is  prima  facie  the  place  of  his  residence;  but  this  may  be 
rebutted  by  showing  that  such  residence  is  either  con 
strained  from  the  necessity  of  his  affairs  or  transitory. 

Whicker  v.  Hume,  7  II.  L..  104. 

Sixth,  of  the  Payment  of  the  Residue. 

Distribu-  1053.  Although  the  eighth  section  of  the  statute 

residue,  enacts  that  no  distribution  of  an  intestate's  effects  shall 
be  made  until  one  year  be  expired  after  his  death,  yet  if  a 
I>erson  entitled  to  a  distributive  share  shall  die  within 
the  vear  such  interest  shall  be  considered  as  vested  in 
him,  and  shall  go  to  his  personal  representatives  for  thi> 
proviso  makes  no  suspension  or  condition  precedent  t" 
the  interest  of  the  parties,  but  was  inserted  merely  with 
a  view  to  creditors. 

1054.  The  statute  also  is  in  the  nature  of  a  will 
framed  by  the  Legislature  for  all  such  persons  as  die  with 
out  having  made  one  for  themselves,  and  by  conseqnenrt- 
the  parties  entitted  in  distribution  resemble  a  residnarv 
legatee,  and  it  has  been  always  held  that  if  such  legate v 
dies  before  the  amount  of  the  surplus  is  ascertained,  still 
his  representative  shall  have  the  whole  residue,  and  not 
the  representative  of  the  first  testator. 

1055.  Tender  the  wording  of  section  4  (1)  of  the  De- 
volution of  Estates  Act,  it  would  seem  to  be  reasonably 
clear  that,  as  already  stated,  the  real  and  personal  estat** 
of  jH^rsons  dying  intestate  on  or  after  1st  July,  1886,  shall 
be  distributed  according  to  the  rules  laid  down  for  thr 
distribution  of  i)ersonal  estate.  In  the  pi-eceding  para 
graphs  these  rules  have  been  fully  explained. 
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1056.  Doubts  have  been  expressed  whether  these 
rules  are  to  govern.  In  order  to  understand  these  doubts 
It  is  necessary  to  state  the  provisions  of  section  10  of  the 
Devolution  of  Estates  Act.    They  are  as  follows: 

When  any  portion  of  the  real  estate  of  a  person  dying  on  or  When 
after  the  first  day  of  July,  1886,  vests  in  his  personal  represouta- personal 
tives   under   this   Act,    such    personal   representatives   in   the   >i^t^r_  J^^J^^^^j^ 
pretation  of  any  statute  of  this  Province,  or  in  the  construction  of  deemed 
any   instrument  to  which   the  deceased   was  a   party,   or  in  which  "  "^>«- 
he  is  interested  shall,  while  the  estate  remains  in  them  be  deemed 
in   law   his  heirs,   as   respects   such  portion,   unless   a   contrary   in- 
tention appears,   but  nothing  in   this  section  contained   shall  affect 
the  beneficial  right  to  any  property,  or  the  construction  of  words  of 
limitation  of  any  estate  in  or  by  any  deed,  will  or  other  instrument. 
Ont.  Stats.  1897,  c.  14,  s.  31. 

1057.  Section  31  of  the  Wills  Act  (R.  S.  O.  1897, 
chapter  128,  is  as  follows. 

Where  any  teal  estate  is  devised   by  any  testator  dying  on  orj^ie^ning 
after    the    5th  day  of    March,  1880.  to  the    heir  or  heirs  of    such  of  "heir" 
testator,  or  of  any  other  person,  and  no  contrary  or  other  intention  ^^^^  of  real 
is  signified    by  the  will    the    words  "  heir  "  and    **  heirs  *'  shall  be  estate, 
construed  to  mean  the  person  or  persons  to  whom  such  real  estate 
would  descend  under  the  law  of  Ontario  in  case  of  an  intestacy. 
R.  S.  O.  1887,  c.  109.  s.  31. 

105S.  Thus,  when  under  a  will,  the  words  "heir"  orinterpre- 
"  heirs  "  are  used,  it  becomes  also  necessary  to  know  the  ^ct?on^4 
true  interpretation  of  section  4  (1)  of  the  Devolution  ^^  jj^^^sutea 
Estates  Act.  Act. 

1050.  The  difficulty  arises  as  follows.  Although  w1k|  are 
section  4  (1)  of  the  Act  seems  to  apply  the  Statute  of  Dis- 
tributions to  all  property  real  and  personal,  section  13  (1) 
of  the  Act  vests  the  real  estate  in  default  of  caution  in  the 
devisees  "  or  heirs."  Section  15  preserves  the  rights  of 
"  non-consenting  heirs."  Section  16  also  mentions  "  heirs 
who  do  not  concur"  in  a  sale.  Section  19  also  recog- 
nizes possible  claims  of  "  heirs  "  as  against  purchasers. 

1060.  "Heirs"  is  undoubtedly  a  technical  term 
meaning  the  parties  who  are  entitled  to  land  by  descent 
as  opposed  to  persons  entitled  to  the  personal  estate  who 
:ire  not  in  law  called  "  heirs."    The  Act,  therefore,  it  is 
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argued,  contains  intrinsic  evidence  that  its  own  provi 
sion  (section  4  (1))  may  under  some  circumstances  not  be 
applicable. 

1061.  Before  1st  July,  1886,  there  were  in  force  cer- 
tain rules  of  descent  for  real  estate.  By  section  37  of  the 
Devolution  of  Estates  Act  these  rules  are  declared  to  be 
no  longer  in  force. 

1062.  These  last-mentioned  rules  (known  as  the 
Statute  of  Victoria)  being  abolished,  is  there  a  revival  of 
an  earlier  stage  known  as  the  Statute  of  William,  or  a 
still  earlier  stage  know^n  as  the  rules  of  the  Coramou 
Law? 

1063.  The  intention  of  the  Legislature  is  no  doubt 
contained  in  section  4  (1),  and  the  absurdities  which  re- 
sult from  a  strict  construction  of  the  word  "  heirs  "  will 
probably  lead  to  a  continuance  of  the  present  practice 
of  conveyancers,  which  is  to  adopt  without  question  the 
rules  of  the  Statute  of  Distributions.  The  Act  is  uoi 
happily  expressed,  and  the  doubt  raised  is  reasonable 
and  fair. 

See  17  C.   L.  T.  pp.  240,  2G7,  270. 

My  own  1064.    "My    own    right    heirs." — A  testator,  who 

ng  eirs.  ^^^^  j^.^  surviving  his  widow  and  one  daughter,  devised 
specifically  described  property  to  his  daughter,  and  the 
residue  of  his  estate  to  his  executors  upon  trust  for  his 
widow  and  daughter  in  certain  events  with  limittd 
power  to  the  daughter  to  dispose  thereof  by  will.  He 
then  directed  that  "  in  case  my  daughter  shall  have  died 
without  leaving  issue  her  surviving  and  without  havinjr 
made  a  will  as  aforesaid,  my  trustees  shall  (after  the 
death  of  my  wife  if  she  survive  my  said  daughter)  sell  all 
my  estate,  real  and  personal  and  divide  the  same  equally 
amongst  my  own  right  heirs,  who  may  prove  to  the 
satisfaction  of  my  said  trustees  their  relationship  within 
six  months  from  the  death  of  mv  said  wife  or  daughter, 
whichever  may  last  take  place. 
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The  daughter  died  unmarried  in  her  mother's  life- 
time, having  made  a  will  assuming  to  dispose  of  the 
residue. 

Held,  that  the  daughter  was  entitled  to  take  as  the 
*'  right  heir  "  of  the  testator. 

CoatsKorth  v.  Carson,  1  A.  R.  24. 

1065.  "  Mj  lawful  heirs."     The  general  rule  that  My  lawful 
where  a  testator  devises  property  to  his  "  heirs "  the   ""* 
heirs  are  to  be  ascertained  at  the  time  of  his  death,  is 

not  affected  by  the  fact  that  the  person  answering  that 
description  is  the  taker  of  a  preceding  particular  interest 
linder  the  will. 

Where,  therefore,  a  testator  after  a  gift  to  his  wife 
and  only  child  for  their  joint  lives  and  to  the  survivor 
for  life  directed  that  "  at  the  decease  of  both,  the  residue 
of  my  real  and  personal  property  shall  be  enjoyed  by 
both  and  go  to  the  benefit  of  my  lawful  heirs,"  the  child 
was  held  entitled  to  the  residue. 

Thompam  v.  Smith,  23  A  .  R.  29. 

1066.  "Failure  of  Issue." — By  his  will,  testator  Failure  of 
devised  to  his  son  the  use  of  and  during  his  lifetime  cer-  **^"®' 
tain  land,  but  if  he  died  without  issue,  then  it  w^as  to  be 
equally  divided  between  two  named  grandsons,  and  by  a 
subsequent  clause,  on  the  death  of  testator's  widow,  he 
directed  that  the  said  land  and  all  other  property  not 
bequeathed  by  his  will  should  be  equally  divided  amongst 

all  his  children.  The  son  died,  leaving  issue,  his  mother 
predeceasing  him. 

Held,  that  under  R.  S.  O.  ch.  109,  sec.  32,  the  failure 
of  issue  referred  to  was  a  failure  during  the  son's  lifetime 
or  at  his  death  and  not  an  indefinite  failure,  and  that  by 
\irtue  of  a  subsequent  clause  he  took  a  life  estate  and 
not  an  estate  tail  by  implication,  and  that  on  the  termi- 
nation of  the  life  estate  the  lands  fell  in  and  formed  part 
of  the  residue. 

Martin  v.  Chandlar,  2G  O.  R.  81. 


344 


EXECUTORS   AND  ADMINISTRATORS. 


Nearest  of         1067.  In  the  absence  of  any  controlling  context, 
of  aicer^^  the  persons  entitled  under  the  description  "  nearest  of 
tainin^.      jji^  "  j^  a  will  are  the  nearest  blood  relations  of  the  tes- 
tator at  the  time  of  his  death  in  an  ascending  and  de- 
scending scale. 

And  where  the  testator  devised  his  farm  to  his 
only  child,  a  daughter,  giving  his  widow  the  use  of  it 
until  the  daughter  became  of  age  or  married,  provided 
that  in  the  event  of  the  latter  dying  without  issue  '^  then 
in  that  case  "  it  should  be  equally  divided  between  his 
"nearest  of  kin,"  and  the  daughter  died  while  still  an 
infant  and  unmarried. 

Held,  that  although  the  persons  intended  by  the 
description  took  only  in  defeasance  of  the  fee  simple 
given  to  the  daughter  alone  in  the  first  instance,  she  was 
nevertheless  entitled  as  one  of  **  the  nearest  of  kin  "  and 
the  widow,  as  heiress-at-law  of  the  daughter,  and  the 
father  and  mother  of  the  testator,  were  each  entitled  to 
an  undivided  one-third  in  fee  simple  as  tenants  in 
common. 

Bullock  V.  Downes,  9  H.  L.  C.  1;  Mortimore  v.  Morti- 
more,  4  App.  Cas.  448;  and  Re  Ford,  Patten  v.  Sparks, 
72  L.  T.  N.  S.  5,  followed. 

The  word  "  then  "  introducing  the  ultimate  devist\ 
was  not  used  as  an  adverb  of  time,  but  merely  as  the 
equivalent  of  the  expression  "  in  that  case ''  which  fol- 
lowed it,  and  did  not  affect  the  construction  of  the  will. 

Brabant  v.  LalonUc,  26  O.  R.  379. 


Mode  of 
division. 


106».  A  testator  who  died  in  1840,  by  his  will 
made  in  year,  devised  all  his  property  to  certain  persons 
as  executors  and  trustees  upon  trust  for  the  mainten- 
ance and  support  of  his  wife  and  unmarried  daughters, 
as  long  as  they  should  continue  unmarried,  and  live  with 
his  widow,  and  then  directed  that  "  when  mv  beloved 
wife  shall  have  departed  this  life,  and  my  daughters 
shall  have  married  or  departed  this  life,  I  direct  and 
require  my  trustees  and  executors  to  convert  the  whole 
of  my  estate  into  money  to  the  best  advantage  by  sale 
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thereof,  and  divide  the  same  equally  among  those  of  my 
said  sons  and  daughters  who  may  be  then  living,  and 
the  children  of  my  said  sons  and  daughters  who  may 
have  departed  this  life  previous  thereto." 

Held,  that  the  di>nsion  must  be  per  stirpes  and  not 
per  capita. 

Wright  V.  BtU,  18  A.  R.  25. 

1060.    A  testator,  who  died  on  the  8th  of  Novem- OouMtruc 
ber,  1867,  by  his  will,  made  on  the  15th  of  October,  1867,  ^^"^^ 
devised  lands  in  Ontario  to  his  wife  until  her  death  or*'^^**"" 
naarriage,  and  upon  her  death  or  marriage  to  his  son, 
'*  should  he  be  living  at  the  happening  of  either  of  said 
contingencies,"  and  if  not  then  living  "  unto  the  heirs  of 
the  said  (son)."    The  son  died  in  July,  1885,  intestate 
and  unmarried,  and  the  widow  died  in  February,  1887. 

Held,  that  the  Act  abolishing  heirship  by  primo- 
geniture, 14  &  15  Vict.  ch.  6,  applied,  and  that  all  the 
brothers  and  sisters  of  the  son  were  his  **  heirg,"  and 
entitled  to  take  under  this  devise. 

Tylee  v.  Deal  (1873),  19  Gr.  601,  and  Baldwin  v. 
Kingstone  (1890),  18  A.  K.  63,  distinguished. 

Sparks  v.  Wolff,  25  A.  R.  326. 

lOTO.  The  testatrix  devised  and  bequeathed  all  Postixne- 
her  real  and  personal  estate  (except  her  ready  money)  division, 
to  one  M.  for  life;  and  upon  the  death  of  M.  she  directed 
that  all  her  real  and  personal  estate  should  be  sold;  and 
the  proceeds  thereof,  together  with  all  her  other  moneys, 
Jthe  bequeathed  to  (among  others)  the  sons  and  daughter 
of  her  sister  M.  A.  There  were  at  the  date  of  the  will 
tw  o  daughters  of  M.  A.  liWng.  Held,  that  parol  evidence 
was  admissible  to  show  that  the  testatrix  intended  to 
benefit  only  one  of  the  diuighters;  and  that  the  evidence 
showed  that  she  intended  to  exclude  the  other.  Held, 
also  that  the  division  of  the  ready  money  w^as  postponed 
until  the  death  of  M.,  the  tenant  for  life. 

Mcintosh  V.  BessUy  26  Cby.  496. 
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Period  of 
distribu- 
tion. 


Period  of 
distribu- 
tion. 


Period  of 

distribu- 

tion- 


lOTI.  Testator  devised  all  the  rents  and  profits 
of  her  estate  to  C,  an  unmarried  daughter,  so  long  as 
she  remained  unmarried;  and  upon  her  marriage  the 
whole  to  be  divided  between  her  and  her  four  sisters, 
but  if  she  died  unmarried  the  division  must  be  among  her 
four  sisters;  and  in  case  of  either  of  these  four  dying 
before  the  marriage  or  death  of  C,  the  share  of  the  one 
so  dying  was  to  go  to  the  children.  Then  followed  a 
pro^ision  that  in  case  of  the  death  of  any  of  her  said 
daughters,  without  leaving  child  or  children,  the  share 
of  such  daughter  was  to  be  divided  among  the  surviving 
daughters  and  the  children  of  deceased  daughters.  Held, 
reversing  the  decree  of  the  Court  of  Chancery  (26  Chy. 
310),  that  it  was  the  intention  of  the  testatrix  that  there 
should  be  a  distribution  of  the  estate  upon  the  marriage 
of  C,  and  that  on  the  event  happening  each  of  the 
daughters  took  an  immediate  absolute  interest. 

Munro  v.  Smarty  4  A.  R.  449. 

1072.  A  testator,  in  1856,  devised  certain  land  to 
M.,  and  in  case  of  her  death  without  issue,  then  to  the 
heirs  C.  and  E.,  "  to  be  equally  divided  between  them/' 
C.  died  after  the  testator,  leaving  five  children.  M.  died 
after  C.  without  issue.  E.  survived  at  the  date  of  the 
hearing,  having  one  child  living.  Held,  that  the  period 
of  distribution  was  upon  the  death  of  the  first  taker,  M., 
Fo  that  those  were  entitled  who  were  then  the  heirs  of 
C.  and  E.,  and  that  they  took  per  capita  and  not  per 
stirpes. 

Sunta-  V.  Johnson,  22  Chy.  249. 

lOTS.  A  testator  devised  his  lands  to  his  wife  **  to 
have  and  to  hold  the  said  premises  with  appurtenances 
unto  the  said  J.  S.,  for  and  during  her  natural  life,  and 
afterwards  unto  tlie  surviving  children  of  my  cousin 
T.  S.  S.,  to  be  divided  shai»e  and  share  alike."  Held,  that 
the  period  of  distribution  was  after  the  death  of  the  ten- 
ant for  life — the  wife;  and  that  the  children  of  T.  S.  8. 
who  were  living  at  that  date,  or  their  issue,  were  the 
only  parties  entitled  to  the  estate. 

Smith  V.  Coleman,  22  Chy.  507. 
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10T4.  By  a  will  of  personal  estate,  after  a  lifCj^^*"** 
estate  had  been  given  to  the  testator's  widow,  it  w^as 
provided  by  a  residuary  clause  that  the  property  should 
be  sold  and  the  proceeds  equally  distributed  among  the 
testator's  nephews  and  nieces,  such  bequests  on  the  death 
of  any  of  them  entitled  to  the  same  previously  to  the 
period  of  distribution  to  go  to  their  "  heirs-at-law."  At 
the  time  of  this  action  the  widow  of  the  testator  was 
still  alive,  but  some  of  the  nephews  and  nieces  had  died. 
Held,  that  the  will  gave  a  vested  interest  to  such 
nephews  and  nieces  as  should  be  alive  at  the  time  of  the 
testator's  death,  but  the  period  of  distribution  was  the 
death  of  the  widow;  and  the  bequest  to  the  nephews  and 
nieces  was  subject  to  be  divested  as  to  those  of  them  who 
should  die  before  the  said  period  of  distribution,  in  favor 
of  their  representatives,  who  were  entitled  to  take  in 
substitution  for  the  original  legatee,  and,  Semble,  for 
this  reason  it  was  to  be  inferred  that  by  "  heirs-at-law  " 
the  testator  meant  to  express  that  the  benefit  was  to  go 
to  the  persons  who  would  inherit  the  personal  estate — 
that  is  to  say,  the  next  of  kin. 

Harrison  v.  iS'pe»cer,  15  O.   R.  692. 

The  next  of  kin  as  to  personalty  stand  in  the  same  position  as  (he 
heir-at-law,  as  to  realty. 

Utulei^ood  V.  Wing,  4  De  G.  M.  &  G.  C33. 

Statute  of  Distributions. 

Arkell  v.  BoacK  5  O.  U.  G99. 

*•  Poor  relations  " — Heirs  at  law. 

Ro88  V.  Ro88,  25  S.  C.  R.  at  p.  330. 

Death  caused  by  devisee. 

Lundy  v.  Lundy,  24  S.  C.  R.  050. 

Advancement  of  child. 

Re  Hall,  14  O.  R.  557. 

Ohf.rge  on  l^and. 

Moore  v.  MeUish,  3  O.  R.  174. 
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If  the  Intestate  die  leaving :  Hit  representatives  take  thvs : 

f  One-third  goes  to  wife,  rest  to  child  or 
children ;  if  children  dead,  then  to 
their  lineal  descendants,  except  sach 
child  or  children  (not  heirs-at-Iaw) 
who  had  estate  by  settlement  of  in- 
testate or  were  advanced  by  him  in  his 
lifetimeeqnaltotheothershares.  (989) 

$1,000  to  wife,  rest  half  to  wife  and  half 
to  next  of  kin  in  equal  degree  to  in- 
Wife  onlv  '     *®8tate  or  their  legal  representatives, 

^ '      or  if  no  next  of  kin  to  Crown.     As  to 

rights  of  wife  to  extent  of  $1,000,  see 
paragraph  990. 

No  wife  or  child /  All  to  the  next  of  kin.  and  to  their  legal 

(     representatives.     (985;. 

Child,  children  or  their  repre-)  4^4.    i-       1  i.i  ttruxox 

sentatives . . . )  ^^^  *^  ^''™'  ^®^  ^"^  *^^'®*"-     (^^^>- 

Children  by  two  wives Eqnally  to  all  (all  being  equally  of  kin). 

If  no  child,  children  or  repre- /All  to  next  of  kin,  in  equal  degree  to 
sentatives "(     intestate.     (1026). 

Child  and  grandchild  by  deceased  ( Half  to  child,  half  to  grandchild,  who 
child    (     takes  by  representation.    (1004). 

vT,,^u^^A  ^  I,.  ^  Half  to  him  and  half  as  if  he  had  pre- 

Husband  only -      ^^^^^^^^  intestate.     (998). 

Husband  and  child  or  children. .  { ^"tiWreli^  (998?.''"'^  """^  two-thirds  to 

Father  and  mother    Half  to  each.   (1037). 

Father,  mother,  brother  or  sister.  .Equally  to  all.     (1037). 

Mother  and  brother  or  sister  . . .  .Whole  to  them  equally.     (1041). 

[Half    to     wife,     residue    to     mother. 
Wife,    mother,    brother,    sister,        brothers,   sisters    and     nieces,     but 

and  nieces  or  nephews   "      nephews  and  nieces  take  per  stirpes. 

[     (1038.) 

Wife  and  father Half  to  each.    (990),  (1040). 

TiT-f       _  xi  u  J  (One-half  to  wife,  one-fourth  to  mother. 

Wife,     mother,     nephews     and        ^^^    onefourih     to     nephews     and 

"*^^^® (     nieces  per  capita.     (990),  (1041). 

Wife,    brother    or    sister    and  f  Half  to  wife,  half  to  brothers  and  sisters 
mother   (     and  mother  equally.     (990),  (1041). 

Father  only The  whole.     (1034). 

Mother  only The  whole.      (1042). 

„rf        J        ^1  (Half    to    wife    and    half    to    mother. 

Wife  and  mother •,     ^,_,^^^  ^^f^^^^ 

Brother  and  sister  only    The  whole  equally.     (1039). 

„     .V  J    •  1^  J     •/  (  Half  to  wife,  half  to  brother  and  sister 

Brother  and  sister  and  wife. . . .  ^     ^^^t,\\y.     (9U0),  (1039). 

•References  in  brackets  to  paragraphs. 
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If  the  Intestate  die  leaving :  His  representatives  take  thus  : 

Brother  or  sister  of  whole  blood/ 


and  brother  and  sister  of  half 
blood   


Half  to  each.     (1006),  (1034). 


Posthumous  brother   or   sister,  |  g^,,  ^  ^j^      ^^^^^ 

Half  to  each.     (1007). 


and  mother   ) 

Posthumous   brother  or  sister,' 
and  brother  or  sister  born  in 
lifetime  of  father 

^mother '"*''"   ""*    •°°"'^'''' I  Half  to  each.    (1034). 

Uncle's  or  aunt's  children,  and]* 

brother's    or    sister's    grand-  ^  All  equally.     (1050), 
children J 

Grandfather  and  grandmother,  ( All  to  grandfather  and   grandmother 
uncle  or  aunt   "|     equally     (1034,  4)  (1045). 

Two  aunts,  nephew  and  niece All  equally.     (1048). 

Uncle  and  deceased  uncle's  child. .  All  to  uncle.     (1050). 

Uncle  by  a  mother's  side,  and) 

deceased     uncle's    or    aunt's  r  All  to  uncle.     (10.30). 
child      ) 

Brothersor  sisters,  and  nephews)  Nephews    or    nieces  take  per  stirpes, 
or  nieces    |     others  equally.     (1050). 

Nephew    by   deceased    brother,' 

and   nephews   and   nieces   by  -  Equally,  per  capita.     (1051). 
deceased  sister J 

^l^u^n^tr  ^""^  '''^'^'  """"^^^  ^""^ "  ^"  ^^°*^^y-  (^^^^^ 

Brother  or  sister  and  grandfather..  All  to  brother  or  sister.     (1037). 

Brother's  grandson  and  brother)  ^jj       daughter. 
or  sister's  daughter ^  cx*i  uv  «»  gii«c*. 

Brother  and  two  aunts All  to  brother.     (1036,  2). 

Brother  and  wife    Half  to  each.     (989). 

Mother  and  brother Equally.    (1041). 

rHalf   to   wife,  oue-fourth   to   mother, 

Wife,  and  mother,  and  children  |      one-fourth  to  deceased  brother's  or 

of  deceased  brother  or  sister ..  1      sister's  children  per  stirpes.      (989), 


Wife,  brother  or  sister,  and 
children  of  deceased  brother 
or  sister 


(1026),  (1041). 

Half  to  wife,  one-fourth  to  brother  or 
sister  per  capita,  one-fourth  to  de- 
ceased brother  or  sister's  child  per 
stirpes.     (989),  (1013),  (1026). 

I  Half  to  brother  or  sister  per  capita, 
half  to  children  of  deceased  brother 
or  sister  per  stirpes.  (1013),  (lOiO), 
(1038). 

Grandmother  and  sister All  to  sister.     (1037). 

Cousins  of  same  degree Equally  per  capita. 
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CHAPTER  IX. 

OF  THE  LIABILITY  OF  AN  EXECUTOR  OR  AD- 
MINISTRATOR WITH  RESPECT  TO  HIS  OWN 
ACTS. 

Liability  10T5.  The  executoF  may  be  sued  aa  executor  on  a 

or  Ax^^iit** 

or.  promise  made  by  bim  as  executor,  and  such  promise  will 

charge  the  defendant  no  further  than  a  promise  of  the 
testator. 

Wms.   p.   1G61. 

Promise  by  1076.  In  actions  which  are  brought  against  an  exe- 
cutor, in  the  character  of  executor,  to  recover  the  demand 
out  of  the  testator's  estate,  a  promise  by  the  executor  is  a 
mere  nudum  pactum  if  there  were  no  assets. 

Raiin  V.  Hughes,  7  T.  R.  350. 

Personal  lOTT.  A  promise  by  an  executor  or  administrator  to 

exwutir!'  pay  a  debt  of  the  testator,  or  to  answer  damages,  will  not 
make  him  personally  liable  unless  there  be  a  sufficient 
consideration  to  support  the  promise.  For  a  bare  pro- 
mise by  the  executor  does  not  make  him  liable  out  of  his 
own  estate,  but  he  is  still  chargeable  only  as  executor, 
and  to  the  extent  of  the  assets  in  his  hands,  in  the  same 
manner  as  he  would  hare  been  had  no  such  promise  been 
made.  By  the  Statute  of  Frauds  the  executor  or  ad- 
ministrator will  not  be  liable,  unless  the  promise  is  in 
writing,  but  although  the  promise  be  in  writing  it  is  of 
no  more  effect  since  the  statute  than  before,  unless  it 
be  by  deed,  or  there  be  a  good  consideration  for  it. 

Promise  107S.  A  promise  by  an  administrator  by  word  of 

uitrat^!""  mouth,  made  before  administration  is  granted  may,  un- 
der certain  circumstances  be  binding  upon  him  after- 
wards. 
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lOTO.  Forbearance  of  suit   is   good    consideration  ^'orbear- 

ance  of 

without  assets  at  the  time  of  the  promise.  So  if  an  execu-  suit. 
tor  be  indebted  to  J.  S.,  in  £100,  who  demands  the  money, 
the  executor  is  chargeable  only  in  respect  of  assets  and 
not  otherwise,  but  if  he  promises  to  pay  the  debt  at  a 
future  day  it  becomes  his  own  debt  to  be  satisfied  out 
of  his  own  estate. 

Goring  v.  Qoring,  Yelv.  11. 

lOSO.  Where  an  attorney  delivered  up  deeds  to  an  Delivery 
executor,  which  he  was  not  obliged  to  do  until  his  bill  was  by  soiici- 
paid,  and  these  deeds  were  of  great  use  to  the  executor  in  ^'■• 
several  suits  which  were  then  carrying  on,  it  was  held 
that  this  was  a  sufficient  consideration  to  make  the  ex- 
ecutor liable  to  the  attorney's  whole  demand,  whether 
there  were  assets  or  not. 

Hamilton  v.  Incledon^  4  Bro.  P.  C.  4. 

lO^l    Having  assets  is  a  good  consideration  for  a  Assets 
promise  by  an  executor  or  an  administrator  to  pay  a  debt  fiderat^on. 
of  the  deceased,  or  to  answer  damagss  out  of  the  execu- 
tor's own  estate. 

10S2.  By  the  4th  section  of  the  Statute  of  Frauds,  29  Charles 
29  Chas.  II.  c'  3,  it  is  enac^ted  that:  "•^-  ^' "•^• 

Xo  action  shall  be  brought  whereby  to  charge  any  executor  or 
administrator  upon  any  special  promise  to  answer  damage  out  of  his 
own  estate,  or  whereby  to  charge  the  defendant  upon  any  special 
promise  to  answer  for  the  debt,  default  or  miscarriage  of  another 
person,  unless  the  agreement  upon  which  such  action  shall  be 
brought,  or  some  memorandum  or  note  thereof,  shall  be  in  writing 
and  signed  by  the  party  %)  be  charged  therewith,  or  some  other 
person  thereunto  lawfully  authorized. 

10^3.  Section  8  of  an  Act  respecting  Written  Prom- 
ises and  Acknowledgments  of  Liability  (R.  S.  O.  1897,  c. 
146),  provides: 

No  special  promise  made  by  any  person  to  answer  for  the  debt,  Consider- 
default,   or    miscarriage  of    another    person,  being  in    writing    and  ^^^"*'.^^*'' 
signed    by   the   party   to   be   charged   therewith,    or   by   some    other  an^wer^or 
person     by   him    thereunto    lawfully   authorized,   shall    be    deemed  another 
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need  not  be  invalid  to  support  an  action,  or  other  proceeding  tc  charge  the  per- 
*^'  son  by  whom  the  promise  has  been  made,  by  reason  only  that  th-* 
consideration   for   the   promise   does   not   appear   in    writing    or   by 
necessary  inference  from  a  written  document. 

10j^4.  This  Act  removes  the  difficulty  raised  by 
Wain  V.  Warlters,  5  East,  10,  which  decided  that  the  con- 
sideration of  the  promise  as  well  as  the  promise  itself 
should  be  in  writing,  otherwise  it  was  void. 

Siibinis-  1085.  Where  an  executor  submits  in  broad  terms  by 

arbitra-      a  submission  to  arbitration  to  imy  whatever  phall   be 
'**^"'  awarded,  and  the  arbitrator  awards  that  he  shall  pay  a 

certain  sum,  he  is  personaJly  bound  to  perform  the  award, 
whether  he  has  assets  or  not.  For  if  an  executor  or  ad- 
ministrator thinks  fit  to  refer  generally  all  matters  in 
dispute  to  arbitration  without  protesting  against  the 
reference  being  taken  as  an  admission  of  assets,  it  will 
amount  to  such  an  admission. 

The  Arbitration  Act  is  R.  S.  O.  1897,  c.  C2. 

Li*biiity  1086.  If  an  executor  or  administrator  gives  orders 

for  funeral  *^ 

expenses,  for  the  funeral,  or  ratifies  or  adopts  the  acts  of  another 
l>arty  who  has  given  such  ordei^s,  he  makes  himself  liable 
individually,  and  not  in  his  representative  character  for 
the  reasonable  expenses;  and  notwithstanding  that, 
generally  speaking,  an  administrator  is  not  bound  as 
such  by  his  acts  done  before  the  letters  of  administra 
tion  were  obtained,  yet  it  would  seem  that  if  before 
taking  out  letters  he  gives  orders  or  sanctions  the  orders 
which  another  person  has  given  for  the  funeral  of  th«* 
deceased,  he  will  be  thereby  bound  after  he  has  become 
administrator  to  satisfy  the  charges  in-curred  under  such 
orders. 

Lucy  V.  Walrond,  3  Bing.  N.  C.  841. 

Carrving  lOJ^T.  A  trade  is  not  transmissible,  but  is  put  an  end 

on  of  trade  ,  ,  _,  .^i-  » 

of  deceas-    to  by  the  death  of  the  trader.    Executors,  therefore,  have 
*^^'  no  authority  in  law  to  carry  on  the  trade  of  their  testa- 

tor, and  if  they  do  so,  unless  under  the  protection  of  the 
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Court  of  Chancery,  they  run  great  risk,  even  though  the 
will  contains  a  direction  that  they  should  continue  the 
business  of  the  deceased.  The  case  of  an  executor  or  ad- 
ministrator in  this  respect  is  very  hard,  for  if  the  trade  be 
beneficial  the  profits  are  applicable  to  the  purposes  of 
the  trust,  and  the  executor  or  administrator  derives  no 
personal  benefit  from  the  success;  if,  on  the  contrary, 
the  trade  proves  a  losing  concern  the  executor,  on  failure 
of  assets,  will  be  personally  responsible  for  the  debts 
contracted  in  the  business  since  the  testator's  death  to 
the  extent  of  all  his  own  property. 

Viflliamy  v.  Nohl€,  3  Mer.  614. 
Toicnend  v.  Totcnend,  1  Giff.  201. 

]  088.  Where  partners  covenant  that  they  and  their  Oontmua- 

_      .    .  •11  4.'  tion  of 

respective  executors  and   admmistrators  will   contmue  partner- 
partners  for  a  certain  term  of  years,  and  one  of  them^***P- 
dies  before  the  term  has  expired,  his  executors  or  ad 
ministrators  cannot  be  compelled  to  become  partners 
personally,  though  the  covenant  is  binding  on  the  estate 
of  the  deceased  partner  in  their  hand's. 

8pmce*8  Case,  17  Btav.  203. 

1089.  If  an  executor,  without  any  authority  from  Executor 
the  will,  taJke  upon  himself  to  trade  with  the  assets,  the  tolr^e'."^ 
testator's  estate  will  not  be  liable  in  case  of  his  bank- 
ruptcy.   The  testator's  creditors  and  legatees  will  have  a 

right  to  prove  demands  for  such  of  the  assets  as  have 
been  wasted  by  the  executor  in  the  trade  in  proportion 
to  their  respective  interests. 

1090.  With  respect  to  such  of  the  assets  as  can  be 
specifically  distinguished  to  be  a  part  of  the  testator's 
estate  they  will  not  pass  to  the  assignee  in  insolvency. 

lOOl.    The  testator  may  by  his  will  limit  the  power  Specific 
of  his  executor  to  carry  on  the  trade,  and  set  aside  a^^otsfor 
specific  part  of  the  assets  which  he  may  sever  from  the  ^^*^®- 
general  mass  of  his  property  for  tha;t  purpose.     Then  the 

K.E.A.— 23 


854  EXECUTORS   AND   ADMINISTRATORS. 

rest  of  the  assets  will  not  be  affected  by  an  in«oIvenev, 
although  the  whole  of  the  executor's  private  property 
would  be  subject  to  the  liability. 

Tliompson  v.  An^tretcs,  M.  &.  M.  116. 

Priority  of         ]09!3.  A  testator's  business  was  carried  on  bv  his 

creditors 

andexecu-  executors  Under  the  provisions  of  his  will  and  with  the 
^^'  assent  of  his  creditors,   and  was  properly  carried  on. 

Questions  considered :  (1)  The  relative  rights  of  the  credi 
tors  of  the  testator  and  the  subsequent  trade  creditors  of 
the  executors  against  the  assets  of  the  testator's  estate  at 
the  time  of  his  death,  and  against  the  assets  subsequently 
acquired  for  the  estate  by  carrying  on  the  business;  0 
the  executors's  right  to  indemnity;  and  (3)  the  right  of 
the  trade  creditors  to  avail  themselves  of  that  indem 
nity: — Held,  that  the  executors  were  entitled  (in  priority 
to  the  testator's  creditors)  to  be  indemnified  against  the 
liabilities  which  they  had  properly  incurred,  and  thai 
the  indemnity  was  not  limited  to  that  portion  of  the 
assets  which  had  come  into  existence  or  had  changed  its 
form  since  the  testator's  death. 

Dowse  V.  Oorton,  C.  A.  40  Ch.  D.  536  (varied  by  H.  L- 
(E.)  (1891)  A.  C.  190;  In  re  Brooke  (1896),  2  Ch.  600. 

Newcapi-  1093.  A  testator's  direction  to  his  executors  to  cen- 

tal cannot   ...  ,      .  .ii_  ■•  •  •  •  J 

be  embark  tmue  to  carry  on  business  with  his  surviving  partners, 

^^'  does  not  authorize  the  executors  to  embark  any  new 

capital  in  the  business. 

Smith  V.  Smith,  13  Chy.  81. 

Indemnity  1004.  Where  the  trustees  and  executors  of  a  will 
^r^'"''"  carried  on  the  testator's  business  after  his  death,  and  in- 
curred trade  debts,  and  were  in  default  in  payment  of 
money — Held,  that  to  deprive  them  of  their  indemnity 
they  must  be  in  default  in  payment  and  not  merely  in 
rendering  accounts,  and  that  the  trade  creditors  were  en- 
titled to  prove  against  the  estate  through  the  right  of 
the  trustees  to  indemnity. 

Jn  re  Kidd.  Kidd  v.  Kidd  (1894).  W.  N.  73. 
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The  assets  of  a  deceased  person  are  not  liable  for  debts  incurred 
by  an  executor  or  administrator  in  continuing  the  trade  or  business 
of  the  deceased. 

L<well  V.  Oibson,  19  Chy.  280. 

Executors  carrying  on  business  entitled  to  an  indemnity. 
In  re  Kidd,  8  R.  261. 
Iv  re  Millard,  72  L.  T.  823. 

Continuing  business. 

Worts  V.  Worts,  18  O.  R.  232;  L.  rf  C.  v.   Wallace,  8  O. 
R.  539. 

1005.  When  the  law  speaks  of  executors  not  carry-  when  ex- 
ing  on  the  business  of  their  testator,  it  means  that  thej  tSund^to 
are  not  to  buy  and  sell.      There  are  many  cases  when  continue 

business 

executors  not  only  may  but  are  bound  to  continue  the 
business  to  a  certain  extent. 

Wms.  n.   1C89. 

1096.  If  a  party  contracts  for  himself  and  his  exe-  Contract 
cutors  to  build  a  house,  and  dies,  the  executors  muet  go  hiuse.   * 
on  or  they  will  be  liable  in  damages  for  not  completing: 
the  work. 

Marshall  v.  Broadhurst,  1  Cr.  &  J.  405. 

lOOT.  If  a  bookseller  undertakes  to  publish  a  work  Contract 
in  parts,  and  before  the  completion  dies,  a  subscriber  has  J^b^kl*^^ 
a  claim  upon  the  estate  to  complete  the  work.  So,  if  a 
man  makes  half  a  wheelbarrow  or  half  a  pair  of  shoes 
and  dies,  the  executors  may  complete  them,  and  they 
are  not  bound  to  sacrifice  the  property  of  their  testator 
by  selling  articles  in  an  imperfect  state.  So,  if  the  de- 
ceased die  possessed  of  a  manufactory,  his  executors 
wauld  be  justified  in  continuing  the  works  for  a  reason- 
able time  if  this  should  be  requisite  for  the  purpose  of 
selling  the  machinery  and  premises  to  advantage,  and 
they  will  not  be  charged  with  any  loss  sustained  in  em- 
ploying of  assets,  and  so  continuing  the  trade,  if  they 
act  according  to  their  best  judgment. 

Collinson  v.  Lister,  20  Beav.  35G. 
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CHAPTEE  X. 


Devastavit 
detined. 


OF  THE   LIABILITY   OP  AN   EXECUTOR   OR  AD- 
MINISTRATOR IN  RESPECT  TO  HIS  OWN 
TORTIOUS  OR  NEOLIGENT  ACTS. 

1008.  A  violation  or  neglect  of  duty  by  an  executor 
or  administrator  which  makes  him  personally  responsible, 
is  called  in  law  a  devastavit,  or  a  wasting  of  the  assets. 
It  is  defined  to  be  a  mismanagement  of  the  estate  and 
effects  of  the  deceased  in  squandering  and  misapplying 
the  assets  contrary  to  the  duties  imposed  on  him,  for 
which  an  executor  or  administrator  must  answer  ont  of 
his  own  pocket,  as  far  as  he  had,  or  might  have  had,  as- 
sets of  the  deceased. 


Liability  1090.  An    executor   is   personallv    liable    for    all 

ofexecutor  '^ 

breaches  of  the  ordinary  trusts  which  by  a  Court  are  con- 
sidered to  arise  from  his  office. 

Re  Marsden,  26  C.  D.  783. 

IIOO.  Where  personal  property  is  bequeathed  to 
executors,  as  trustees,  taking  probate  of  the  will  is  in  it- 
self an  acceptance  of  the  particular  trusts. 


General 
rule  as  to 
liability. 


Negli- 
gence. 


1101.  The  general  rule  as  to  the  liability  of  execu- 
tors and  administrators  in  this  respect  is  founded  on  two 
principles:  (1)  In  order  not  to  deter  persons  from  under- 
taking this  office  the  Court  is  extremely  liberal  in 
making  every  possible  allowance,  and  cautious  not  to 
hold  executors  or  administrators  liable  upon  slight 
grounds.  (2)  Care  must  be  taken  to  guard  against  an 
abuse  of  their  trust. 

Tehbs  V.   Carpenter,  1   Madd.  298. 

1102.  Executors  and  adminigrtrators  may  be  guilty 
of  a  devastavit  not  only  by  a  direct  abuse  of  the  effects  of 


LIABILITY  OF  IN   RESPECT  TO   HIS  OWN   NEGLIGENT  ACTS.  357 

the  deceased,  as  by  spending  or  consuming  or  convert- 
ing to  their  own  use,  hut  also  by  such  acts  of  negligence 
and  wrong  administration  as  will  disappoint  the  claim- 
ants on  the  assets.  An  example  of  plain  and  palpable 
abuse  is  the  application  of  the  assets  to  the  satisfaction 
of  the  executor's  own  debt  to  a  third  party.  So,  where 
the  executor  collusively  sells  the  testator's  goods  at  an  Collusive 
under  value,  when  he  might  have  obtained  a  higher 
price  for  them,  it  is  a  devastavit,  and  he  shall  answer 
the  real  value. 

Rice  V.  Gordon,  11  Beav.  265. 

1103.  Examples  of  devastavit  arising  from  the  maJ-  ^al-ad- 

,    ,  '^  ministra- 

administration  of  the  executor  or  administrator  are  mis-  tion. 
applying  the  assets  in  undue  expenses  for  the  funeral; 
payment  of  debts  out  of  their  legal  order  to  the  preju- 
dice of  such  as  are  superior,  or  by  assent  to,  or  payment 
of  a  legacy  when  there  is  not  a  fund  suflBcient  for  credi- 
tors. 

1104.  If  the  executor  surrenders  or  otherwise  fails  Term  of 

years. 

to  preserve  the  residue  of  a  term  of  years  where  the  land 
iH  of  greater  yearly  value  than  the  rent,  it  is  a  devastavit. 

Thompson  v.  Thompson,  9  Price,  476. 

1109.   If  the  rent  be  greater  than  the  yearly  value  of  ^^"fjjj 
the  land,  and  the  testator  was  the  assignee  of  the  term,  term. 
the  executor  may  be  guilty  of  a  devastavit  in  neglecting 
to  exonerate  the  estate  of  the  testator  from  its  liabilities 
in  respect  of  the  lease,  by  assigning  it  to  some  other 
person. 

Roicley  v.  Adams,  4  M.  &.  Cr.  534. 

1106.   An  executor  will  be  guilty  of  a  devastavit  if  Mainten- 

ATI  Of*  or 

he  applies  the  assets  in  payment  of  a  claim  which  he  is  children. 
not  bound  to  satisfy  as  if  he  makes  disbursements  in  the 
schooling,  feeding  or  clothing  of  the  children  of  the  de- 
ceased subsequently  to  his  decease. 

(Hits  V.  Dyson,  1  Stark  N.  P.  C.  32. 
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ofdebt"^  HOT.    Ail  executor  may  pay  a  debt  proved  to  be 

barred  by  justlj  due  by  his  testatoF,  although  barred  by  the  Statute 

of  Limitations,  he  is  not  bound  to  plead  the  statute  to  an 

action  commenced   against   him    by    a   creditor  of  the 

testator. 

Lewis  V.  Rumttey,  L.  R.  4  Eq.  451. 


MuHt  use 
due  dili- 
gence. 


Delay  in 
payment 
of  debt. 


1108.  Such  acts  of  negligence  or  careless  adminis- 
tration as  defeat  the  rights  of  creditors  or  legatees,  or 
parties  entitled  in  distribution,  will  amount  to  a  devas- 
tavit; for,  if  persons  accept  the  trust  of  executors,  they 
must  perform  it.  They  must  use  due  diligence  and  not 
suffer  the  estate  to  be  injured  by  their  neglect. 

IIOO.  So,  if  an  executor  delays  the  payment  of  a 
debt  payable  on  demand  with  interest  and  suffers  judg- 
ment for  the  principal  and  interest  incurred  after  the  tes- 
tator's death,  this  is  a  devas^tavit,  for  the  interest,  unless 
the  executor  can  show  that  the  assets  were  insuflBcient  to 
discharge  the  debt  immediately,  and  where  the  executor 
permits  debts  carrying  interest  to  run  on,  when  he  had 
in  his  hands  a  fund  to  pay  them,  he  shall  be  charged  with 
interest  at  that  rate. 

Bate  V.  Robins,  32  Beav.  73. 


Delay  in  lllO.    Again,  if  the  executor  by  his  delay  in  com- 

commenc-  '^  ,.  •/ 

ing  action'  meuciug  an  action,  has  enabled  the  debtor  of  his  testator 
to  protect  himself  under  a  plea  of  the  Statute  of  Limita- 
tions, this  amounts  to  a  devastavit. 

East  V.  East,  5  Hare.  348. 


Mon»*y  on 
bond. 


1111.  Where,  for  more  than  three  years,  executors 
permitted  money  to  remain  due  on  bond  to  their  testator, 
without  enquiring  into  the  circumstances  and  situation 
of  the  obligor,  or  calling  upon  him  to  pay  in  the  money, 
the  executors,  on  the  obligors  becoming  bankrupt,  were 
held  responsible. 

Attorney-General  v.  Higham,  2  Y.  &  Coll.  Ch.  C.  034. 
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111!3.    If  any  goods  of  the  testator  are  stolen  from  Goods 

.1  .  i.  .  -  ,  .  -      stolen. 

the  possession  of  an  executor,  or  from  the  possession  of  a 
third  person  to  whose  custody  they  have  been  delivered 
hj  the  executor,  or  are  lost  by  casualty,  as  by  accidental 
fire,  the  executor  is  not  charged  with  these  as  assets. 

Jo7t€8  V.   LetciSt  2   Ves.   Sen.  240. 

1113.  Where  an  executor  puts  out  the  money  of  his  Real 
testator,  upon  a  real  security,  which  there  is  no  reason  ''^""^*®^- 
then  to  suspect,  but  afterwards  such  security  proves  bad, 

the  executor  is  not  accountable  for  the  loss  any  more 
than  he  w^ould  have  been  entitled  to  the  profits  had  it 
continued  good. 

Jngle  v.  Partridge,  34  Beav.  41. 

1114.  An  executor  or  administrator  lending  money  Personal 
of  the  deceased  upon  bond,  promissory  note  or  other  per- 
sonal security  is  guilty  of  a  breach  of  trust,  and  is  per- 
sonally answerable  if  the  security  proves  defective,  even 
though  a  will  gives  the  executors  power  to  lend  on  per- 
sonal property,  it  does  not  enable  them,  even  as  against 
legatees,  to  accommodate  a  trader  with  a  loan  on  his 
bond. 

Lotci-y  V.  Fulton,  9  Sim.  115. 

1115.  Where  a  testator  empowers  his  executors  to  Executor 
lend  money  on  personal  security,  he  must  be  taken  to  rely  (^"ex^fut^ 
upon  the  united  vigilance  of  them  all  with  respect  to  tlie  °^' 
solvency  of  the  borrowers.     If  one  of  them  lends  to  the 
other  this    object  is    defeated,    consequently    such    a 

loan  is  a  breach  of  trust,  and  a  misappropriation  of  tho 
fund,  and  if  any  mischief  arises  to  the  estate  of  the  tes- 
tator the  executors  will  be  liable. 

Wm-icick  T.  Richardson,  10  M.  &  W.  284. 

1116.  An  executor  is  not  justified  in  unnecessarily  linem- 
Iceeping  his  testator's   money   dead    in    his   hands,  and,  ^^oney. 
therefore,  if  the  exigencies  of  his  office  do  not  i-equire 
otherwise,  the  executor  should  invest  the  unemployed 
money  in  such  securities  as  are  allowed  by  the  statute. 
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« 

iJnauthor  1117.  If  an  executor  lays  out  his  testator's  money  in 

Hies.  unauthorized  securities,  and  there  is  any  shrinkage  in 
value,  the  loss  will  be  thrown  on  him,  although  there  be 
no  mala  fides  on  his  part.  On  the  other  hand,  if  any  profit 
happen  by  the  rise  of  the  stock  in  which  the  executor 
has  laid  out  the  money  he  shall  not  have  the  benefit,  but 
it  shall  accrue  to  the  estate  of  his  testator. 

Phayre  t.  Peree,  3  Dow.  128. 

securiUes"^  HIS.  Where  trustees  are  bound  to  invest  money  in 
public  funds,  and  instead  of  doing  so  retain  the  money  in 
their  hands,  or  invest  it  upon  insuflScient  security,  the 
cestuis  qui  trustent  may  elect  to  charge  them  either  with 
the  amount  of  the  money  or  with  the  amount  of  the  stock 
which  they  might  have  purchased  with  the  money. 

Pri4e  v.  Fook^»  2  Beav.  430. 

Discretion         lllO.    Where  they  are  not  bound  to  invest  monev  in 

to  invest.  1       .       -i  , 

authonzed  stock,  or  in  any  specific  security,  but  by  the 
terms  of  the  trust  have  a  discretion  to  invest  it  in  vari- 
ous ways,  they  are  chargeable  with  the  whole  amount 
of  the  trust  fund  together  with  the  interest. 

Robinson  v.  Robinson,  1  D^  G.  M.  &  G.  247. 

1120.  Executors  ought  not,  without  great  reason, 
to  permit  money  to  remain  upon  personal  security  longer 
than  is  absolutely  necessary. 

Xegiectto         1121.    Where  executors  have  neglected  to  realize 


rea 


Kieci 
Jize. 


assets  which  are  outstanding  on  an  improper  investment, 
there  is  no  fixed  period  at  which  the  loss  is  to  be  calcu- 
lated, it  depends  upon  the  particular  nature  of  the  prop- 
erty and  the  evidence  affecting  it. 

Marsdcn  v.  Kcnip,  5  C.  D.  59S. 

1122.  It  is  not  the  duty  of  the  executor  to  call  in 
money  invested  on  real  security  where  no  risk  is  ap- 
parent. 

Investment — r  oto. 

Re  a  abound,  Casey  v.  Oabourie,  13  O.  R.  635. 


r 
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1123.   The  present  rules  as  to  authorized  invest- Rules  a»  to 
nients  are  contained  in  The  Trustee  Investment  Act  (R.  fnv^'t^''^ 
S.  O.  1897,  c.  130),  as  amended  by  Ontario  Statutes,  1899,  «»«'»<»• 
c.  11,  8.  32,  and  1900,  c.  18,  s.  1. 

2.  (1)  Trustees  or  executors  having  trust  money  in  their  hands,  Trustee 

whieh  it  is  in  their  duty,  or  which  it  is  in  their  discretion,  to  invest  or  executor 

at  interest,  shall  be  at  liberty  at  their  discretion,  to  invest  the  same^J^J^g^ 

in   any   stock,    debentures  or  pecurities  of  the   Government   of  the  money  in 

Dominion  of  Canada,  or  of  this  Province,  or  of  any  of  the  other  ^'^^*l". 

securities 
Provinces  of  Canada;  or  in  debentures  oi  securities,  the  payment  of  imp.  Act 

which  is  guaranteed  by  the  Government  of  the  Dominion  of  Canada,  23,  24  V. 
or  of  this  Province,  or  of  any  of  the  other  Provinces  of  Canada ;  or  °"  ^"^^^  *'  ^^ 
in  the  debentures  of  any  municipality  in  this  I*rovince;  or  in  securi- 
ties which  are  a  first  charge  on  land  held  in  fee  simple,  provided  that 
such  investments  are  in  other  respects  reasonable  and  proper,  and 
such  trustees  or  executors  shall  also  be  at  liberty,  at  their  discre- 
tion to  call  in  any  trust  funds  invested  in  any  other  securities  than 
as  aforesaid,  and  to  invest  the  same  in  any  such  stock,  debentures  or 
securities  aforesaid,  and  also,  from  time  to  time,  at  their  discretion, 
to  vary  any  such  investments  as  aforesaid,  for  others  of  the  same 
nature;  and  any  such  moneys  already  invested  in  any  such  stock, 
debentures  or  securities  as  aforesaid,  shall  be  held  and  taken  to 
have  been  lawfully  and  properly  invested. 

(2)  This   section   shall    apply    and   ei^tend   to   both   present   and  This 

future  trustees  and  executors.    R.  S.  O.  1887,  c.  110,  s.  29  (I  and  2).         section  to 

apply  to 

3.  (1)  For  the  purpose  of  the  following  sections  of  this  Act  the  all  trust- 
expression    "trustee"    shall  be  deemed  to  include  an  executor  or^es,  etc. 

administrator,  and  a  trustee  whose  trust  arises  by  construction  or  Interpre- 
tation, 
implication  of  law  as  well  as  an  express  trustee. 

(2)  The  provisions  of  this  Act  relating  to  a  trustee  shall  apply  «« Trustee 
as  well  to  several  joint  trustees  as  to  a  sole  trustee. 

(3)  The  expression  "  stock  "  shall  include  fully  paid  up  shares. 

(4)  The  expression   "  instrument  "   shall   include   an   Act  of  the 
Legislature  of  Ontario.    Ont.  Acts,  1891,  c.  19,  s.  2. 

4.  The  powers  hereby  conferred  are  in  addition  to  the  powers  Additional 
conferred  by  the  instrument,  if  any,  creating  the  trust;  provided  that  l*^>wers 
nothing  herein  contained  shall  authorize  any  trustee  to  do  anything^ 

which  he  is  in  e?  press  terms  forbidden  to  do,  or  to  omit  to  do  any-  _ 

I  roviso 
thing  which  he  is  in  express  terms  directed  to  do,  by  the  instru- 
ment creating  the  trust.     R.  S.  O.  1887,  c.  110,  s.  29  (2);  Ont.  Acts, 
1891,  c.  19.  s.  3. 

5.  (1)  It  shall  be  lawful  for  a  trustee,  unless  exjircssly  forbidden  inve^t- 

by  the  instrument  (if  any)  creating  the  trust,  to  invest  any  trust  inent  of 

funds  in  his  hands  in  terminable  debentures  or  debenture  stock  of  J**"j 

tunas. 

the   hereinafter   mentioned    societies   and   companies,    provided    that 
such  investment  is  in  other  respects  reasonable  and  proper,  and  that 
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the  debentures  are  registered,  and  are  transferable  only  on  the 
books  of  the  society  or  company  in  his  name  as  the  trustee  for  the 
particular  trust  estate  for  which  they  are  held  in  such  aebentures 
or  debenture  stock  as  aforesaid. 

(a)  Of  any  incorporated  society  or  company  which  has  been, 
or  shall  hereafter  be  authorized  by  any  lawful  authority  to  lend 
money  upon  mortgages  on  real  estate,  or  for  that  purpose  and  other 
purposes,  such  society  or  company  having  a  capitalized,  fixed,  paid  up 
and  permanent  stock,  not  liable  to  be  withdrawn  therefrom,  amount- 
ing to  at  least  $500,000,  and  having  a  reserve  fund  amounting  to  not 
less  than  25  ler  cent,  of  its  paid-up  capital,  and  its  stock  having  a 
•      market  value  of  not  less  than  25  per  cent,  premium. 

(ft)  Of  any  society  or  company  heretofore  incorporated  under 
chapter  1(54  of  the  Revised  Statutes  of  Ontario,  1877,  or  any  Act 
incorporated  therewith,  or  under  chapter  169  of  the  llevised 
Statutes  of  Ontario,  1887,  having  a  capitalized,  fixed,  paid  up  and 
permanent  stock  not  liable  to  be  withdrawn  therefrom  amounting  to 
at  least  $100,000,  and  having  a  reserve  fund  amounting  to  not  less 
than  15  per  cent,  of  its  paid  up  capital,  and  its  stock  having  a  market 
value  of  not  Fess  than  7  per  cent,  premium,  provided  that  nothing 
in  this  clause  (b)  shall  in  any  way  affect  any  investment  made  under 
statutory  authority  before  the  passing  of  this  Act. 

(2)  The  trustees  may  from  time  to  time  vary  any  such  invest- 
ments. Out.  Acts,  1801,  c.  19,  8.  4  (a-c). 
Companies  6.  No  investments  shall  be  made  under  authority  of  this  Act 
fL*ds  fn:  '"  '*«^  debentures  of  any  society  or  company  of  the  cla,s  first  herein- 
vest^  to  before  mentioned  which  has  not  obtained  an  order  of  the  Lieutenant- 
be  approv-  Governor  in  Council    approving  of    investments  in    the    debentures 

♦Hi  or  riv 

Lieuten-  thereof;  and  such  approval  is  not  to  be  granted  to  any  society  or 
ant  Gov-  company  which  does  not  appear  to  have  kept  strictly  within  its  legal 
emor.  powers  in  relation  to  borrowing  and  investment.     Out.  Acts,  1891, 

c.  19,  s.  5. 

Revoca-  7.  The  Lieutenant-Governor  in  Council  if  he  deems  it  expedient 

tion  of         jjjgy    j^j-   Qjjy    timQ   revoke   any   Order   in   Council   previously    made 

ilrder  m 

Council       approving  of  investments  in  the  debentures  or  debenture  stock  of 

approving  any  Society  or  cojipany.  Such  revocation  shall  not  affect  the  pro- 
ment  priety  of  investments  made  before  such  revocation.    Out.  Acts,  1891, 

c.  19.  s.  G. 

When  8.  (1)  No  trustee  lending  money  upon  the  security  of  any  prop- 

trustee  not  prty  ghall  be  chargeable  with  breach  of  trust  by  reason  only  of  the 
for  lending  Proportion  borne  by  the  amount  of  the  loan  to  the  value  of  the 
on  insuf-  property  at  the  time  when  the  loan  was  made,  provided  that  it 
sw-uritv  appears  to  the  Court  that  in  making  the  loan  the  trustee  was  acting 
Imp.  Act,  upon  a  report  as  to  the  value  of  the  property  made  by  a  person 
^^'S.?  ^  '<^*-  whom  the  trustee  reasonably  believed  to  be  an  able,  practical,  sur- 

C        ft    F        R  • 

veyor  or  valuer,  instructed  and  employed  independently  of  any  owner 
of  the  property,  whether  surveyor  or  valuer,  carried  on  business  in 
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the  locality  where  the  property  is  situate  or  elsewhere,  and  that  the 
amount  of  the  loan  does  not  exceed  one-half  of  the  value  of  the 
property  as  stated  in  the  report,  and  that  the  loan  was  made  under 
the  advice  of  the  surveyor  or  valuer  expressed  in  the  repoct.  This 
section  shall  apply  to  a  loan  upon  any  property  on  which  the 
trustee  can  lawfully  lend. 

(2)  This  section  shall  apply  to  transfers  of  existing  securities  as 
well  as  to  new  securities,  and  to  investments  made  as  well  before 
as  on  and  after  the  4th  day  of  May,  1891,  unless  some  action  or 
other  proceeding  was  pending  with  reference  thereto  at  the  said 
date.     Ont.  Acts,  c.  19,  s.  9. 


♦ 


9.  (1)  Where   a   trustee   has   improperly   advanced    trust   nioney 'ppj,j,t.gg 

on  a  mortgage  security  which  would  at  the  time  of  the  investment  lendiDg 

have  been  a  proper  investment  in  all  respects  for  a  less  sum  than  "Jj^^^j.jj,*^ 

was   actually   advanced   thereon,    the   security   shall   be   deemed   an  amount. 

authorized   investment    for   such   less   sum,    and   the   trustees    shall  J™P-^?\ 

51  52  V  let 
only  be  liable  to  make  good  the  sum  advanced  in  excess  thereof  with  ^  *59  g^  5  * 

interest. 

(2)  This  section  shall  apply  to  investments  made  as  well  before 
as  on  and  after  the  4th  day  of  May,  1891,  unless  some  action  or 
other  proceeding  was  pending  with  reference  thereto  at  the  said 
date.     Ont.  Acts,  1891,  c.  19,  s.  10. 

1124.  Section  2  of  Ontario  Statute,  1900,  chapter  18,  Liability 

,  .   ,-  in  ca«e  of 

reads  as  follows: —  change  of 

character 
No  executor,  administrator  or  trustee,  shall  be  liable  for  breach  of  invest- 

of  trust  by   reason  only  of  his   continuing   to   hold   an  investment  »P«nt- 

which   has  ceased   to   be   an   investment   authorized   by   the   instru-  57  v.  c.  10 

nient   of  trust   or  by  the  general   law;   and    these   provisions   shall  s.  4. 

apply  to  cases  rising  either  before  or  after  the  passing  of  this  Act. 

1125.  If  an  executor  appoints  another  to  receive  Agent  for 
the  money  of  his  testator,  and  he  receives  it,  it  is  j-ij^  ®^^^"^^'^* 
same  thing  as  if  the  executor  himself  had  actually  re- 
ceived it,  and  will  be  assets  in  his  hands.     But  with 
respect  to  losses  sustained  by  the  failure  of  bankers,  or  p^jj^^^^  ^^ 
other  persons  into  whose  hands  the  money  of  the  tes-  bankers. 
tator  has  been  deposited  by  the  executor,  where  the 
money  was  made  from  necessity  or  conformably  to  the 
common  usage  of  mankind,  the  executor  will  not  be 
responsible  for  the  loss. 

Fentcick  v.  Clarke,  31  L.  J.  Ch.  728. 
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Auction- 
eer. 


1126.  Where  executors  employ  an  auctioneer  toadi 
any  portion  of  the  assets,  and  he  receives  the  deposit  and 
fails  to  pay  it  over,  the  executors  will  not,  generally 
speaking,  be  held  peisonally  liable  for  the  loss. 

Bdnwnda  v.  Pcake,  7  Beav.  239. 

1127.  The  former  law  has  been  relaxed  somewhat, 
by  the  following  provisions  of  The  Trustee  Act  (R.  S,  0. 
1897,  c.  129). 

Interpre-  27.  (1)  For  the  purposes  of  the  next  five  sections  of  this  Act 

tatioirasto    - 

next  five      ^"^  expression      trustee      shall  be  deemed  to  include  an  executor  or 

sections,      administrator  and  a  trustee  whose  trust  arises  by  construction  or 

Trustee 

*    implication  of  law  as  well  as  an  express  trustee. 

Extended  (^)  ^^^  provisions  of  the  said  five  sections  relating  to  a  trustee 

to  joint       shall  apply  as  well  to  several  joint  trustees  as  to  a  sole  trustee. 
trustees. 

«« Instru-  (^)  '^^^  expression  "  instrument  "  shall  include  an  Act  of  tb* 

ment."        Legislature  of  Ontario.    R.  S.  O.  1897.  c.  129,  s.  27  (1,  2,  3).    Ont. 
Acts,  1891,  c.  19.  s.  2  (1,  2,  4). 

Apply  to  (4)  The  said  five  sections  shall  apply  as  well  to  trusts  created 

all  trusts,  ijy  jjjj  instrument  executed  before  as  to  trusts  created  on  or  after 
the  4th  day  of  May,  1891,  and  the  powei's  by  the  said  sections  con- 
ferred are  in  addition  to  the  powers  conferred  by  the  instrument. 
Proviso.  if  auy^  creating  the  trust.  Provided  always  that  save  as  in  the 
said  sections  expressly  provided,  nothing  therein  contained  shall 
authorize  any  trustee  to  do  anything  which  he  is  in  express  term* 
forbidden  to  do,  or  to  omit  to  do  anything  which  he  Is  in  express 
terms  directed  to  do  by  the  instrument  creating  the  trust.  R.  S.  O. 
1897,  c.  129,  s.  27  (4).    Ont.  Acts,  1891,  c.  19,  ss.  3,  14. 

Ap])oint-  28.  (1)  It  shall  be  lawful  for  a  trustee  to  appoint  a  solicitor  to 

^°  ^^1       be  his  agent  to  receive  and  give  a  discharge  for  any  money  or  any 

trustees       valuable  consideration  of  property  receivable  by  such  trustee  under 

for  certain  ^^^  trust;    and  no  trustee  shall  be  chargeable  with  breach  of  trust 

mp.  Act    ^y  reason  only  of  his  havmg  made  or  concurred  in  making  any  snca 

51,52  V.     appointment:    provided  that  nothing  herein  contained  shall  exempt 

'        *   a  trustee  from  any  liability  which  he  would  have  Incurred  if  thU 

section  had  not  been  enacted   in  case  of  permitting  such   money, 

valuable  consideration,  or  property  to  remain  in  the  hands  or  under 

the  control  of  the  solicitor  for  a  period  longer  than  is  reasonably 

necessary  to  enable  the  solicitor  to  pay  or  transfer  the  same  to 

the  trustee. 

(2)  It  shall  be  lawful  for  a  trustee  to  appoint  a  banker  or  soli- 
citor to  be  his  agent  to  receive  and  give  a  discharge  for  any  money 
payable  to  such  trustee  under  or  by  virtue  of  a  policy  of  assurance 
or  otherwise;    and  no   trustee  shall  be  chargeable  with   a  breach 
x-ruviHo.      ^f  trust  by  reason  only  of  his  having  made  or  concurred  in  making 


1.IABILITY   OF   IN   RESPECT  TO   HIS*  OWN   NEGLIGENT   ACTS.  865 

any  such  appointment;  proTlded  that  nothing  herein  contained  shall 
exempt  a  trustee  from  any  liability  which  he  would  have  Incurred 
if  this  section  had  not  been  enacted,  in  case  he  permits  such  money 
to  remain  in  the  hands  or  under  the  control  of  the  banker  or  solici- 
tor for  a  period  longer  than  is  reasonably  necessary  to  enable  him 
to  pay  the  same  to  the  trustee. 

'  (3)  This  section  shall  apply  only  where  the  money  or  valuable 
consideration  or  property  was  or  is  received  on  or  after  the  4th  day 
of  May.  1891.  R.  S.  O.  1897,  c.  129,  s.  28.  Ont.  Acts,  1891, 
c.  19,  8.  7. 

Administrator  acting  by  agent. 

O'SulHvan  v.  Hariy,  10  A.  It.  70. 

112S.  A  devastavit  by  one  of  two  executors  or  ad- Rewsponsi- 
ministpators  shall  not  charge  his  companion,  provided  he^j!^*^/^ 
has  not  intentionally,  or  otherwise,  contributed  to  it  for  executor. 
the  teetator  having  misplaced  his  confidence  in  one  shall 
not  operate  to  the  prejudice  of  the  other.  Therefore,  an 
executor  is  not,  under  ordinary  circumstances,  respon- 
sible for  the  assets  come  to  the  hands  of  his  co-executor. 
But  where  an  executor  possessing  assets  of  his  testator, 
hands  over  these  assets  to  a  co-executor,  and  they  are 
misapplied  by  that  co-executor,  then  the  executor  who 
hands  them  over  shall  be  answerable  for  their  misappli- 
cation, unless  he  can  show  a  good  reason  for  having  so 
acted.  But  if  an  executor  is  merely  passive  by  not  ob- 
structing his  co-executor  from  getting  the  assets  into 
his  possession,  the  former  is  not  responsible,  if  the  one 
in  any  way  contributes  to  enable  the  other  to  obtain 
possession  ;  he  is  an«werable,  notwithstanding  his  mo- 
tive be  innocent,  unless  he  can  assign  a  sufficient  excuse. 
Thus,  if  by  agreement  among  several  executors,  one  is 
to  receive  and  intermeddle  with  such  part  of  the  estate 
and  another  with  such  a  part,  each  of  them  will  be 
chargeable  for  the  whole,  because  the  receipts  of  each 
are  pursuant  with  the  agreement  made  between  them. 
Therefore,  an  executor  having  a  fund  standing  in  the 
joint  names  of  himself  and  another  cannot,  upon  the 
mere  representation  of  the  co-executor,  if  false,  be  justi- 
fied in  doing  an  act  that  is  an  exercise  of  power  over 
that  fund.    First,  the  act  must  be  necessary  for  the  pur- 
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poses  of  the  will,  and  then  the  person,  to  whom  the  re- 
presentation is  made,  has  imposed  upon  him  at  least 
ordinary  and  reasonable  diligence  to  enquire  whether 
the  representation  is  true. 

Broadhurst  v.  Balgny,  1  Y.  &  C.  1(5. 

Srunk-         H^^.  If  one  executor  places  the  property  of  the  tes- 
er.  tator  in  the  hands  of  the  other,  who  happens  to  a  banker, 

or  in  such  a  situation  that  the  act  is  not  imprudent,  the 
executor  so  depositing  shall  not  be  charged  in  case  of 
a  loss,  for  if  he  had  been  a  sole  executor,  and  under  the 
same  circumstances  placed  the  money  in  the  banker  s 
hands,  he  would  not  have  been  liable. 

Effect  of  1180.  One  executor  is  not  answerable  for  the  re 

taking  pro- 
bate, ceipt  of  the  other,  merely  by  taking  probate,  permitting 

the  other  to  possess  the  assets,  and  joining  in  acts  neces- 
sary to  enable  him  to  administer. 

8tyl€8  V.  Quy,  I  Mac.  &  G.,  422. 

Passive  1131.   It  is  the  duty  of  all  executors  to  watch  over, 

acquies- 

cence.  and  if  neccssary,  to  correct  the  conduct  of  each  other,  and 
an  executor,  as  well  a«  a  trustee,  who  stands  by  and  sees 
a  breach  of  trust  committed  by  his  co-trustee  becomes  re- 
sponsible for  that  breach  of  trust. 

See  Archer  v.  Severn,  13  O.  R.  316. 

1132.  In  cases  of  the  description  above  considered, 
a  trustee  or  executor  will  not  be  protected  by  the  usual 
indemnity  clause,  exonerating  him  from  all  responsibilit y; 
on  account  of  the  acts  of  his  co-trustees  or  co-executors. 

^Vilkin8  V.  Hogg,  3  Giff.  116. 

Effect  of  II.  &  C.  were  appointed  executors.     H.  took  upon  himself  tin* 

indeniity  actual  management  of  the  estate,  with  tEe  knowledge  and  consent 
of,  but  not  under  any  express  agreement  with  C.  H.  applied  a  snno 
of  money  to  his  own  use,  but  of  this  C.  was  not  aware.  The  will 
contained  the  usual  indemnity  clause  exonerating  each  from  lUbility 
for  the  other:  Held,  that  C.  was  not  liable  for  the  sum  appropriatt*4 
by  H. 

King  V.  miton.  29  Chy.  381. 
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An  executor  who  does  an  act  by  which  his  co-executor  obtains  "  Unneces- 
sole  possession  of  assets  of  the  testator,  is  only  liable  for  misappli- **^y  **^*^- 
cation  by  his  co-executor,  if  the  act  was  "  unnecessary."  Such  an 
act  is  not  unnecessary  if  done  in  the  regular  course  of  business.  A. 
made  his  wife  B.,  J.,  and  C,  his  executors.  A.  was  the  registered 
holder  of  certain  American  railway  shares;  these  shares  could  either 
be  sold  as  registered  shares  or  be  unregistered,  and  then  sold  as 
shares  to  bearer;  the  latter  was  the  ordinary  course  of  business.  J. 
requested  B.  and  C.  to  unregister  the  shares.  This  was  done.  J. 
misappropriated  part  of  the  proceeds,  and  absconded  within  eleven 
months  of  A.*s  death:  Held  (1),  that  unregistering  the  bonds  and 
handling  them  to  J.  to  sell  were  not  **  unnecessary  "  acts,  and  that  B. 
and  C.  were  not  liable  for  J/s  misappropriation;  (2>(that  as  J.  was 
trusted  by  A.,  and  as  B.  and  C.  had  uo  reason  to  suspect  him,  there 
had  been  no  such  delay  in  calling  upon  J.  for  an  account  as  to  make 
B.  and  C.  liable. 

In  re  Oasqiioinet  Oasquoine  v.  Oasquoine  (1894),  1  Ch.  470. 

One  eyecutor  may,   without  the  concurrence  of  his  co-executor.  Liability 
validly  sell  or  pledge  assets  of  the  estate  to  a  purchaser  or  mortgagee  of  purchas- 
in  good  faith,  and  the  purchaser  or  mortgagee  is  not  put  upon  enquiry  ^Qrf««. 
or  aflfected  with  notice  of  breach  of  trust  because  the  executor  is  gee. 
described  in  the  transfer  or  mortgage  as  "  trustee." 

Ctimming  v.  Low<re<f  Credit  Co.,  22  S.  C.  246. 

1133.  If  an  executor  administers  part  of  the  assets,  Adminis- 
he  shall  be  charged  with  such  as  he  has  received,  although  part  o"  ^ 
he  has  renounced  the  executorship,  and  paid  the  money  *^^®**- 
to  a  co-executor  who  proved  the  will.    For  executors 
must  either  wholly  renounce,  or  if  they  act  to  a  certain 
extent  as  executors  and  take  upon  them  that  character, 

they  can  be  discharged  only  by  administering  the  assets 
themselves  or  administering  the  estate  through  the 
Court.  But  an  executor  who  has  not  proved  is  not  to 
be  considered  as  acting  by  assisting  a  co-executor,  who 
has  proved,  in  writing  letters  to  collect  debts  or  by  writ- 
ing directly  to  a  debtor  of  the  testator  requiring  pay- 
ment. * 

1134.  So  if  one  of  two  persons  named  executors  dis-  Disclai  m- 
claims  and  renounces,  who  afterwards  possesses  himself  "of^'^ag^ent 
of  assets,  as  agent  to  the  other,  who  has  proved  the  will, 
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Eflfect  of 
proving 

wai. 


Receipt 
by  execu- 
tor or 
trustee. 


the   former  does  not  thereby  become  accountable  as 
executor. 

Loxcry  v.  Fulton,  9  Sim.  104. 

1135.  Where  an  executor  has  once  proved  the  will, 
he  cannot  renounce  his  representative  character  and  act 
under  another.  He  can  do  no  act  in  regard  to  the  estate 
for  which  he  is  not  answerable  as  executor. 

1136.  Where  executors  join  in  a  receipt,  both  hav- 
ing the  whole  power  for  the  whole  fund,  both  are  charge- 
able. 

1137.  Where  trustees  join,  each  not  having  the 
whole  power  joining  being  necessary,  only  the  person  re- 
ceiving the  money  is  chargeable. 

Gregory  v.  Gregory,  2  Y.  &  C.  315. 

1188.  Although  concurrence  in  the  act  of  devasta- 
vit on  the  part  of  the  parties  injured  by  it,  or  acquiesc- 
ence without  original  concurrence  will  release  the  execu- 
tors, yet  the  Court  must  inquire  into  all  the  circumstances 
which  induced  the  concurrence  or  acquiescence,  and  as- 
certain whether  their  conduct  really  amounts  to  such  a 
previous  sanction  or  subsequent  ratification  as  aught  to 
relieve  the  executors  from  responsibility. 

Davits  V.  Hcdgson,  25  Beav.  177. 

1139.  An  executor   must    account    for  all    profits 

which  have  accrued  in  his  own  time,  either  spontaneously 
or  by  his  acts,  out  of  the  estate  of  the  deceased. 

Sngden  v.  Crosslandy  3  Sm.  &  G.  192. 

Executor  11 40.    An  exccutor  cannot  be  allowed,  either  im- 

cannotbe  media telv  or  by  means  of  a  trustee,  to  be  a  purchaser  of 
any  part  of  the  assets,  but  shall  be  considered  a  trustee 
for  the  persons  interested  in  the  estate,  and  shall  account 
for  the  utmost  extent  of  advantage  made  by  him  of  the 
subject  so  purchased. 

Smedley  v.  TarJey,  23  Beav.  358. 


Effect  of 
concur- 
rence or 
acquies- 
cence. 


Pro6t8. 


purchaser. 
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1141.  If  an  executor  compounds  debts  or  mort- Executor 

com- 

gages,  and  buys  them  in  for  less  than  is  due  upon  them,  poundint? 
he  shall  not  take  the  benefit  of  it  himself;  but  other  credi-  ''^''^^' 
tors  and  legatees  shall  have  the  advantage  of  it,  and  for 
want  of  them  the  benefit  sh»all  go  to  the  party  who  is 
entitled  to  the  surplus. 

Barton  v.  Hassard,  3  Dr.  &  Sm.  4G1. 

1142.  If  an  executor  lays  out  the  assets  on  private  Private 
securities,  although  he  shall  answer  for  all  deficiencies®^""**^** 
which  may  be  caused  therebv,  he  must  account  to  the 
estate  for  all  benefit. 

Adye  v.  FaiilkteaUy  1  Cox,  24. 

1148.  An  executor,  if  he  takes  upon  himself  to  act  E;cecutor 

,,,  -1   i        ,  i      ,  actinjfcon 

With  regard  to  the  testators  property  in  any  other  man-  trary  to 
ner  than  his  trust  requires,  puts  himself  in  this  situation,  *"*** 
that  if  there  be  any  loss  be  must  replace  it;  but  he  can-   . 
not  possibly  be  a  gainer  by  it,  a^y  gain  must  be  for  the 
benefit  of  his  certui  que  trust 

Cro88km  V.  Boicer,  32  Beav.  8C. 

1144.  There  are  two  grounds  on  which  an  executor  when  in- 
or  administrator  may  be  charged  with  interest:  be  charged 

1.  That  he  has  been  guilty  of  negligence  in  omitting 
to  lay  Oiut  the  money  for  the  benefit  of  the  estate. 

2.  That  he  himself  had  made  use  of  the  money,  or 
had  committed  some  other  misfeasance  to  his  own  profit 
and  advantage. 

114^.  It  may  frequentlv  be  necessarv  and  justifiable  Keeping 

^  money  m 

for  an  executor  to  keep  large  sums  in  his  hands  to  answer  hand. 
the  exigency  of  the  testator's  affairs,  especially  in  the 
course  of  the  first  year  after  the  decease  of  the  testator, 
in  which  case  the  fund  is  not  considered  distributable 
until  after  that  time;  but  if  an  executor  keeps  money 
dead  in  his  hands  without  any  apparent  reason  or  neces- 
sity, then  it  becomes  negligence  smd  a  breach  of  trust 
and  the  Court  will  charge  the  executor  with  interest 

Davenport  v.  StafFord,  14  Beav.  319. 

K.B.A. — 24 
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1146.  Where  an  executor  alleged  th-at  he  had  kept 
money  belonging  to  the  estate  for  several  years  in  his 
house,  until  the  same  was  destroyed  by  fire  and  the 
money  lost,  the  court  held  the  executor  guilty  of  a  breach 
of  trust,  and  his  aflSdavit  as  to  the  destruction  being  un- 
satisfactory, refused  to  discharge  him  from  custody  under 
a  writ  of  arrest. 

LatcMm.  T.  Orookshank,  2  Chy.  Chamb.  426. 

Money  re-         114T.  An  exccutor  is  not  to  be  charged  with  inter- 
tmM  un-^    €&t  for  a  balance  in  his  hands  retained  under  a  false  ap- 
take"**^     prehension  of  his  right,  nor  for  money  paid  away  under 
a  mistake  as  to  the  legal  right  of  it. 

Gallimn  v.  Evans,  1  Ball.  &  B.  191. 

Exeoiitor  1148.  If  an  executor  makes  use  of  estate  monev  he 

tatefunds.  ought  to  pay  the  interest  he  made.  If  the  fund  is  em- 
ployed in  trade  the  cestuis  que  trustent  have  a  right  to  an 
option  of  taking  either  the  interest  or  the  profits  which 
have  arisen  from  the  trade.  But  they  must  take  either 
the  profits  for  the  whole  period,  or  the  interest  for  the 
whole  period. 

Heathcote  v.  HulmCy  J  J.  &  W.  122. 

Executor  1149.  If  an  executor  or  other  trustee  mixes  trust 

trustfunds  f uuds  with  the  private  moneys,  and  employs  them  both  in 
vate  ^"  ^  trade  or  adventure  of  his  own,  the  cestui  que  trust  may^ 
moneys,     if  he  prefers  it,  insist    upon    having    a    proportionate 

share  of  the  profits  instead  of  interest  on  the  amount 

of  the  trust  funds  so  employed. 

Portlock  T.  Qardner,  1  Hare,  594. 

Taking  1150.  Taking  an  account  with  rests,  means  that 

with"rMt8  under  it  the  interest  computed  on  the  balance  due  at  the 
end  of  the  first  year  is  to  form  part  of  the  balance  due  at 
the  end  of  the  second  year,  and  upon  which  interest  is 
then  to  be  computed,  and  so  on  from  year  to  year  to  the 
end  of  the  account. 
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1151.  It  is  not  usual  to  allow  interest  on  claims  ^^crejiion 

as  to  allow 

where  there  is  no  fraud,  or  wilful  witholding  of  accounts,  in^  inter- 
only  a  loose  mode  of  dealing  between  the  parties.    The 
discretion  under  which  a  jury  may  allow  interest  applies 
to  the  master's  oflBce. 

Re  Kirkpatrick,  10  P.  R.  4. 

1152.  The  English  rules  regulating  the  award  o^^^^t<> 
interest  against  executors  and  trustees  may  be  approxi-  interest 
luated  in  this  province,  (1)  by  charging  an  executor  who 
negligently  retains  funds  which  he  should  have  paid  over 

or  made  productive  for  the  estate,  at  the  statutory  rate  of 
six  per  cent.;  (2)  by  charging  him  who  has  broken  his 
trust  by  using  the  money  for  his  own  purposes  (though 
not  in  trade  or  speculation)  at  such  a  rate  of  interest  as 
is  the  then  current  value  of  money;  and  (3)  by  charging 
liim  who  makes  gain  out  of  his  trust  by  embarking  the 
money  in  speculative  or  trading  adventures  with  the 
profits  or  with  compound  interest,  as  the  case  may  be. 
The  executors  in  this  case  kept  considerable  and  con- 
stantly increasing  balances  in  their  hands  from  year  to 
rear,  and  allowed  the  acting  executor  to  use  the  money 
as  he  pleased.  It  was  not  proved  that  any  profit  was 
made  out  of  it,  and  no  special  evidence  was  given  to  shew 
what  the  current  rate  of  interest  during  that  period  was; 
but  the  notes  and  mortgages  held  by  the  executors  bore 
interest  for  the  most  part  at  six  per  cent.  The  master 
charged  the  executors  with  interest  at  six  per  cent,  per 
annum,  with  annual  rests  upon  moneys  in  their  hands 
belonging  to  the  estate,  and  allowed  them  the  usual 
commission  and  costs.  On  an  appeal  from  the  report  of 
the  master,  it  was  : — Held,  that  the  interest  should  be 
charged  at  six  per  cent.;  but  that  the  awarding  of  com- 
pound interest  was  opposed  to  the  spirit  of  the  decision 
in  Inglis  v.  Beaty,  2  A.  R.  453,  and  could  be  only  upheld 
as  being  in  the  nature  of  a  penalty  imposed  on  the  ex- 
ecutors. 

Re  Hotisherger.  10  O.  R.  521. 
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t?i^M  to  1158.   Where  moneys  are  left  by  will  to  be  invested 

invest-  at  the  discretion  of  the  executor  or  trustee,  the  discretion 
SO  given  cannot  be  exercised  otherwise  than  according  to 
law,  and  does  not  warrant  an  investment  in  personal 
securities  or  securities  not  sanctioned  by  the  court: — 
Held,  that  an  executor  and  trustee  who  deposited  funds 
so  left  in  trust  for  infants,  at  three-and-a-half  or  four 
per  cent,  interest,  in  a  savings'  bank,  did  not  conform  to 
his  duty;  and  his  failure  to  do  so  exposed  him  to  pay  the 
legal  rate  of  interest  for  the  money,  although  he  acted 
innocently  and  honestly;  and  the  acquiescence  of  the 
statutory  guardian  of  the  infants,  not  being  for  their 
benefit,  did  not  relieve  him: — Held,  also,  that  the  defen- 
dant was  not  entitled  to  costs  out  of  the  fund,  but  that 
he  should  be  relieved  from  paying  costs. 

Spratt  V.  Wilson,  19  O.  R.  28. 

Allowance         ]  154.  An  executor  or  administrator  is  entitled  to  be 

for  roason- 

abid  ex-  allowed  all  reasonable  expenses  which  have  been  incurred 
penses.  .^  ^^^  conduct  of  his  oflBcc,  except  those  which  arise 
from  his  own  default.  It  is  a  general  principle  that  an 
executor  or  administrator  shall  have  no  allowance  at 
law  or  in  equity  for  personal  trouble  and  loss  of  time 
in  the  execution  of  his  duties;  nor  is  the  case  altered  by 
the  executors's  renunciation  of  the  executorship  and  his 
afterwards  assisting  in  it;  nor  although  it  should  appear 
that  he  has  deserved  more,  and  has  benefited  the  estate 
to  the  prejudice  of  his  own  affairs. 

Rohinwn  v.  Pett,  3  P.  Wms.  249. 

Surviving         11  (S5.  A  Surviving  partner,  being  an  executor,  is 
^^^^'^'     not  entitled,  without  expressed  stipulation,  to  have  al- 
lowance for  carrying  on  the  trade  after  the  testator's 
death. 

Solicitor  1156.   A  trustee,  who  is  a  solicitor,  is  entitled  to  be 

repaid  such  costs,  charges  and  expenses  only  as  he  has 
I)roperly  paid  out  of  his  pocket,  and  where  an  executor 
and  trustee  employs  his  co-trustee,  w^ho  is  a  solicitor,  to 
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transact  the  legal  business  of  the  trust,  the  solicitor  is 
only  entitled  to  costs  out  of  pocket. 

115T.  An  agent,  who  is  appointed  an  executor  of  Agent 
his  principal,  is  not  entitled  to  charge  commission  on^^^" 
business  done  subsequently  to  the  testator's  death. 

11  (S^.  An  executor,  who  acts  as  auctioneer  in  the  Executor 
sale  of  assets,  is  not  entitled  to  charge  commission. 


eer. 


11^9.  Compensation  to  executors  and  administra- Compen- 
tors  is  now  awarded  under  the  authority  of  sections  40  '*^'*^"* 
to  43  of  The  Trustee  Act  (R.  S.  O.  1897,  c.  129),  which  are 
as  follows: 

40.  Any  trustee  under  a  deed,  settlement  or  will;  any  executor  Allow- 
or  administrator;  any  guardian  appointed  by  any  Court,  and  any  ^'^ce  to 
testamentary  guardian,  or  any  other  trustee,  howsoever  the  trust 

Is  created,  shall  be  entitled  to  such  fair  and  reasonable  allowance 
for  his  care,  pains  and  trouble,  and  his  time  expended  in  and  about 
the  trust  estate  as  may  be  allowed  by  the  High  Court  or  Judg%. 
or  by  any  Master  or  Referee  thereof  to  whom  the  matter  may  be 
referred.    R.  S.  O.  1897,  c.  129,  s.  40  (s.  38,  R.  S.  O.  1887,  c.  110). 

41.  A  Judge  of  the  High  Court  may,  on  application  to  him^for  Allow- 
the  purpose,  settle  the  amount  of  such  compensation,  although  the  m,^je  ^j. 
trust  estate  is  not  before  the  Court  in  any  action.    R.  S.  O.  1897,  c.  though 
129,  8.  41  (s.  39,  R.  S.  O.  1887,  c.  110).  not^fore 

42.  Compensation  may  be  allowed  in  the  case  of  any  trust  here-  *"®  Courf 

tofore  created,  as  well  as  in  any  to  be  hereafter  created.    R.  S.  O.  ^ppjy  ^^ 

1897,  c.  129,  8.  42  (s.  40,  R.  S.  O.  1887,  c.  110).  *  existing 

as  well  as 

43.  The  Judge  of  any  Surrogate  Court  may  allow  to  the  ex-  future 

ecutor  or  trustee,  or  administrator  acting  under  a  will  or  letters  of  trusts. 

administration,  a  fair  and  reasonable  allowance  for  his  care,  pains  j^Jj^*^ 

and  trouble,  and  his  time  expended  in  or  about  the  executorship,  nj^y  order 

trusteeship,  or  administration  of  the  estate  and  effects  vested  in  him  an  *^^*^^J 

ance  to  be 
under  the  will  or  letters  of  administration,  and  in  administering,  mj^j^  ^ 

disposing  of,    and    arranging    and    settling    the    same    and  gene-  executor 

rally     arranging    and     settling     the     affairs     of     the    estate,     »»<*  fg\^™r*" 

may    make   an   order  or  orders   from    time   to   time  therefor,    and  out  of  the 

tlie  same  shall  be  allowed  to  an  executor,  trustee,  or  administrator  estate  for 

his 
in  passing  his  accounts.      R.  S.  O.  1897,  c.  129,  s.  43  (s.  41,  R.  S.  O.  trouble. 

1887.  C.  110).  Where  al- 

44.  Nothing  In  the  next  preceding  four  sections  shall  apply  to  ^^.^  , 
any  case  in  which  the  allowance  is  fixed  by  the  instrument  creating  an  instru- 
the  trust.    R.  S.  O.  1897,  c.  129,  s.  44  (s.  42.  R.  S.  O.  1887,  c.  110).      ^^^^ 
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iWesUnd-         H^O.  The  right  of    an   executor  to  compensation 
ard.  depends    entirely  upon    the    above    Act,  and  as    that 

statute  has  fixed  no  standard,  each  case  is  to  be  dealt 
with  on  its  own  merits,  according  to  the  discretion  of 
the  judge.  The  courts  have  laid  down  no  inflexible  rule 
in  this  regard,  and  the  adoption  of  any  hard  and  fast 
commission  (such  as  five  per  cent.)  would  defeat  the  in- 
tention of  the  statute. 

Re  Fleming,   11   P.   R.   426. 

P!I!t*oil  1161.   In  no  case  will   an    executor  be  entitled  to 

tous  ser- 
vices,       allowance    for    services    performed    by  an    agent,  and 

which  were  so  performed  by  him  gratuitously. 

Chisholm  v.  Barnard,  10  Chy.  479. 
Compensation. 

Boya*  Home  v.  Letcis,  4  O.  R.  18. 
William»  v.  Roy,  9  O.  R.  534. 

Denison  v.  Denison,  17  Gr.  306,  doubtea. 
Sieicfright  v.  Leys,  1  O.  R.  375. 
Archer  v.  Severn,  13   O.  R.  316. 
Taylor  v.  Magrath,  10  O.  R.  669. 
Hoover  v.   Wilson,  24  A.  R.  624. 

Surrogate  1102.  Whc^T^  a  suit  for  the  administration  of  an 

Judge.       estate  is  ponding,  it  is  improper  for  the  surrogate  Judge 

to  interfere  by  ordering  the  allowance  of  a  commission 

to  trustees  or  executors. 

Camenm  v.  Beihune,  15  Chy.  486. 

Employ-  1103.  An  executor  who  has  proved  the  will,  or  a 

agent  person  taking  out  letters  of  administration,  cannot 
retire  from  his  duty,  but  must  collect  the  estate  himself; 
but  an  executor  is  justified  in  having  recourse  to  an 
agent  to  collect  the  assets  in  cases  where  a  provident 
owner  might  well  employ  a  collector,  and  the  exteutor 
will  therefore  be  allowed  the  expense  so  incurred  in  his 
account. 


Solicitor's 

COStH. 


1164.  If  an  executor  pays  a  solicitor  for  his 
trouble  and  attendance  in  the  transacting  and  conduct 
of  the  testator's  affairs,  he  ought  to  be  allowed  and 
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repaid  what  he  pays.  But  an  executor  is  not  entitled  to 
be  allowed,  without  question,  the  amount  of  the  bill  of 
costs  which  he  has  paid.  The  officer  of  the  Court  with- 
out regularly  taxing  the  bill  will  moderate  the  amount. 

Johnson  v.  Telford,  3  Kuss.  Ch.  Cas.  477. 

1165.  Where  a  solicitor  is  appointed  executor  and  Solicitor 
is  at  liberty  to  charge  for  his  professional  services,  he  is 
only  entitled  to  charge  for  services  strictly  professional, 
and  not  for  matters  which  an  executor  ought  to  do  with- 
out the  intervention  of  a  solicitor,  such  as  for  attendances 
to  pay  premiums  on  policies,  attending  at  the  bank  to 
make  transfers,  attendances  on  auctioneers,  legatees  and 
creditors. 

Harhin  v.  Darby,  28  Beav.  325. 

IIOO.  If  an  executor  borrows  money  or  advances  it  Advances 

bv  ex* 

out  of  his  own  pocket  to  pay  the  debts  of  his  testator  ecutor. 
which  carry  interest,  or  satisfy  some  of  his  testator's 
creditors  who  are  very  importunate  and  threaten  to 
bring  actions,  he  is  entitled,  not  only  to  be  paid  in  full  in 
priority  to  creditors,  but  also  to  an  allowance  of  interest 
for  the  money  so  advanced  and  borrowed. 

Small  V.  Wing,  5  Bro.  P.  C.  72. 

HOT.  The  following  cases  will  prove  useful  as  an 
indication  of  the  leaning  of  the  courts  where  the  proceed- 
ings  are  taken  against  executors. 

Execatora  may  be  deprived  of  their  costs  where  they  have  improp- 
erly managed  the  afifairs  of  the  estate,  though  not  guilty  of  any  wilful 
misconduct ;  and  this  rule  was  acted  on  where  the  personal  representa- 
tive of  one  of  the  executors  was  a  party  to  the  suit,  though  he  had  not 
acted  in  the  management  of  the  estate ;  his  testator's  estate  being  ample. 

Kennedy  v.  Pingle,  27  Chy,  305. 

Where  an  executor  by  his  misoonduct  in  the  management  of  the 
estate,  causes  a  euit,  and  but  for  the  fact  of  the  suit  having  been  brought 
the  assets  whould  have  been  dissipated,  tbe  court  will  not  as  a  general 
rule  allow  such  executor  his  costs  out  of  the  estate,  although  no  loss  has 
t>een  sustained ;  and  where  in  such  case,  the  party  interested  filed  a  bill 
^without  calling  upon  the  executor  for  an  account  or  affording  him  any 
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opportanity  of  shewing  that  his  dealings  were  correct,  the  court  refused 
the  costs  of  the  :iuit  to  either  party  up  to  the  taking  of  the  acooants, 
but  directed  as  the  executor  to  pay  the  subsequent  costs. 

Simpson  v.  Hornet  28  Chy.  1. 

In  a  suit  for  administration  it  appeared  that  the  personal  represent- 
ative had  kept  very  imperfect  accounts  of  the  estate,  and  that  those 
brought  into  the  master^s  office  had  been  made  up  partly  from  scattered 
entries  and  partly  from  memory — Held,  a  sufficient  justification  for  the 
institution  of  the  snit,  and  that  the  plaintiff  was  entitled  to  the  costs 
from  the  defendant  up  to  the  hearing,  although  no  loss  had  occurred  to 
the  estate. 

It  was  shewn  that  the  personal  representative  had  invested  the 
moneys  of  the  estate  in  lard  out  of  the  jurisdiction  of  the  court  as  well 
as  on  personal  security,  but  no  loss  had  been  sustained,  all  having  been 
repaid  by  the  borrowers— Held,  that  these  facts  did  not  constitute  any 
ground  for  depriving  her  of  the  costs  of  suit  subsequent  to  the  decree. 

Killim  V.  Killim,  29  Chy^  472. 

Held,  that  the  executors  in  this  case  were  entitled  to  their  costs* 
because  the  action  was  not  occasioned  by  their  misconduct ;  but  they 
were  disallowed  the  costs  of  such  part  of  the  enquiry  as  was  caused  by 
the  misapplication  of  the  funds  or  their  failure  to  make  reasonably 
accurate  entries  of  their  dealings  with  the  estate. 

In  re  Homherger — Honsberger  v.  Kratz,  10  0.  R.  521. 

A  trustee  or  executor  stands  in  the  same  position  as  any  other 
litigant  with  respect  to  costs. 

Smith  V.  Williamson,  13  P.  R.  126. 

See  also  Sthtison  v.  Clyde,  31  O.  R.  579.  Where  the  executors 
were  deprived  of  costs  for  unnecessarily  registering  a  Renewal-  of 
Caution  under  the  Devolution  of  Estates  Act. 


PART  IV. 


CHAPTER  I. 

REMEDIES  FOR  EXECUTORS  AND  ADMINIS- 
TRATORS. 

(1)   EXECUTOllS    AS  TRUSTEES. 

1168.  It  will  have  been  noticed  in  the  preceding  Executor 
pages    that    many  statements    have    been    made   and 
statutes  quoted  affecting  trustees.    How  far  the  position 

of  an  executor  is  that  of  a  trustee  may  be  gathered  from 
the  following  authorities: 

After  all  the  debts  of  an  estate  are  paid,  and  after  the  lapse  of 
years  from  the  testator's  death,  there  is  a  sufficient  presumption  that 
one  of  the  several  executors  and  trustees  dealing  with  assets  is  so 
dealing  qua  trustee  and  not  as  executor,  to  shift  the  burden  of 
proof. 

Gumming  v.  Landid  Credit  Co.,  22  S.  C.  R.  240. 

Where  the  same  persons  are  executors  and  trustees  under  a  will, 
they  do  not  Icse  their  powers  as  such  executors  and  become  mere 
trustees,  when  all  the  testator's  known  debts  are  paid,  or  by  mere 
lupse   of   time. 

Etcart  V.  Gordon,  13  Chy.  40. 
Cameron  v.  Campbell j  7  A.  R.  361. 
Hugghts  v.  Law,  14  A.  R.  at  p.  401. 

Exercise  of  quasi-judicial  functions  (valuing). 
Kerr  v.  Kerr,  8  O.  R.  484. 

1169.  The  position  of  trustee  will  be  hereafter  not  Position 

CI  t/irU9t66 

«?o  dangerous  if  the  statutes  hereunder  quoted  are 
liberally  applied.  The  elements  of  honesty,  reasonable- 
ness and  good  faith  will  be  absolutely  required  in  order 
to  invoke  their  protection. 
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IITO.  Section  30  of  the  Trustee  Act  is  as  follows: 

Trustee  30.  (1)  Where  a  trustee  has  committed  a  breach  of  trust  at  th« 

tine"**'  Instigation  or  request  or  with  the  consent  in  writing  of  a  beneficiary, 

breach  of  the  Court  may,  if  it  thinks  fit,  and  notwithstanding  that  the  bene- 

truet  at  ficiary  is  a  married  woman  entitled  for  her  separate  use,  whether 

tionof  with  or  without  a  restraint  upon  anticipation,  make  such  order  as 

benefi-  to  the  Court  seems  just  for  impounding  all   or  any  part   of  the 

Imrf  Act  i'^^^rest  of  the  beneficiary  in  the  trust  estate  by  way  of  indemnity 

51,  52  V.     to  the  trustee  or  person  claiming  through  him. 
c  59  8.  6. 

(2)  This  section  shall  apply  to  breaches  of  trust  committed  as 

well  before  as  after  the  4th  day  of  May,  1891,  except  where  an 

action  or  other  proceeding  was  then  pending  with  reference  thereto. 

R.  S.  O.  1897,  c.  129,  s.  30.    Ont  Acts,  1891.  c.  19,  s.  11. 

1171.  Ont.  Acts,  1899,  chapter  15,  is  as  follows: 

Relief  of  !•  1'  ^^  ^^^  proceeding  affecting  trustees^  or  trust  property   it 

trustees      appears  to  the  Court  that  a  trustee,  whether  appointed  by  the  Court, 

tine'tec'h-  ***^  ^^^  ""  instrument  in  writing,  or  otherT%-iso,  or  that  any  person  who 

nical  in  law  may  be  held  to  be  fiduciariiy  resi>ousible  as  a  trustee,  is  or 

breach  of    may   ^e  personally   liable    for    any   breach  of    trust    whether  the 

Imp.  Act    transaction  alleged  or  found  to  be  a  breach  of  trust  occurred  before 

59,  60  V.     or  after  the  passing  of  this  Act,  but  has  acted  honestly  and  reason- 

c.  35,  8.  3.   ably,  and  ought  fairly  to  be  excused  for  the  breach  of  trust,  and 

for  omitting  to  obtain  the  directions  of  the  court  in  the  matter  in 

which  he  committed  such  breach,  then  the  Court  may  reliere  the 

trustee  either  wholly  or  partly  from  personal  liability  for  the  same. 

Rev.  Stat.  ^'  Section  33  of  "  The  Trustee  Act  **  shall  extend  to  and  include 
c.  129,  8.  administrators  upon  intestacy,  and  with  will  annexed,  and  whether 
cation  of     ftJ'*<^*^<iy  appointed  or  hereafter  to  be  appointed. 

Payment  3-  (^)  '^^y  Persons  with  Whom  trust  moneys  have  been  deposited 

into  Court  or  to  whose  hands  trust  moneys  have  come,  may,  in  case  the  trurtee 
hol^iT^^"  has  been  absent  from  the  Province  for  a  period  of  a  year,  and  is 
trust  not  likely  to  return  at  an  early  date,  or  in  the  event  of  the  trustee's 

money  for  death,  pay  the  same  into  the  High  Court  under  and  in  conformity 
with  the  provisions  of  law  for  the  relief  of  trustees. 

(2)  This  section  shall  extend  to  a  case  where  there  are  more 
trustees  than  one,  and  the  trustee  or  trustees  in  the  Province  cannot 
give  an  acquittance  of  the  money. 

(2)   PETITIONS   FOR   ADVICE. 

1172.  Trustees  have  a  further  privilege  that  thev 
are  at  liberty  to  apply  to  the  Court  for  advice  under  the 
following  statutory  authority: 
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39.  (1)  Any  trustee,    executor    or    administrator,    shall    be    at  Trustee, 
liberty,  without  the  Institution  of  an  action,  to  apply  in  Court  or  in  ®*^-»  °l*y 
Chambers  in  the  manner  prescribed  by  Rules  of  Court,  for  the  opin-  advice  in 
Ion,  adrice  or  direction  of  a  Judge  of  the  High  Court  on  any  ques-  manage- 
tion  respecting    the    management    or    administration  of   the  trust  JJ^"^  p^.^^ 
property  or  the  assets  of  a  testator  or  intestate.  erty. 

(2)  The  trustee,  executor  or  administrator,  acting  upon  the  opln-  22  23  V. 
ion,  adrice  or  direction  given  by  the  Judge,  shall  be  deemed,  so  far  c.  85,  s.  30. 
as  regards  his  own  responsibility,  to  have  discharged  his  duty  as 
such  trustee,  executor  or  administrator,  in  the  subject  matter  of 
the  said  application;  but  this  provision  shall  not  extend  to  indem- 
nify a  trustee,  executor  or  administrator  In  respect  of  any  act  done 
in  accordance  with  such  opinion,  advice  or  direction  as  aforesaid, 
if  the  trustee,  executor  or  administrator  has  been  guilty  of  any 
fraud  or  wilful  concealment  or  misrepresentation  in  obtaining  such 
opinion,  advice  or  direction.  R.  S.  O.  1897,  c.  129,  s.  39;  (s.  37,  R.  S. 
O.  1887,  c.  110). 

1178.  The  Courts  have  limited  their  action  under 
this  section  very  much.  The  following  statement 
api)ears  to  indicate  how  far  an  applicant  may  expect 
xissistance: — 

In  Re  Lorenz'  Settlement,  1  Dr.  &  Sm.  401,  Vice-Chancellor 
Kindersley  said,  "  My  understanding  of  that  section  of  the  Act  is, 
that  it  was  intended  by  the  Legislature  that  the  Court  should  have 
the  power  to  advise  a  trustee  or  executor  as  to  the  management  and 
administration  of  the  trust  property  in  the  manner  which  will  be 
most  for  the  advantage  of  the  parties  beneficially  interested,  and 
not  to  decide  any  question  affecting  the  rights  of  those  parties  inter 
se,  otherwise  the  effect  would  be  that  a  deed  or  will  involving  the 
most  difficult  questions,  and  relating  to  property  to  an  amount 
however  large,  might  be  construed,  and  most  important  rights  of 
parties  decided    by   a   single  Judge,    without   any   power   of   appeal 

whatever.     T5is,  I  am  satisfied  the  Legislature  never  intended 

It  -is  true,  that  in  some  cases  the  Court  has  (unadvisedly,  as  I 
think),  upon  a  petition  under  this  section,  given  its  opinion  on  ques- 
tions affecting  the  rights  of  parties.  But  I  believe  that  the  Judges 
generally  now  consider  that  it  ought  not  to  be  done." 

As  the  advice,  if  given,  is  necessarily  applicable  only  to  *he 
state  of  facts  presented,  if  there  has  been  any  misstatement,  or  slip, 
however,  innocent,  the  opinion  or  advice  will  be  no  protection. 

Re  Barrington's  Settlement,  1  J.  &  H.  142. 

Petition  for  advice. 

Re  Harley'8  Estate,  17  P.  R.  484. 
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Osier,  J. A. — Petition  by  executrix  for  the  construction  of  the  will 
and  direction  as  to  advertising  for  next  of  kin  of  the  testator,  John 
Harley. 

I  must  refuse  this  petition  in  the  absence  of  any  of  the  heirs  or 
next  of  kin  of  the  testator. 

I  cannot  give  an  opinion  as  to  the  right  of  the  executrix  to  dis- 
pone of  the  residue  of  the  estate  in  accordance  with  the  directions  of 
the  will,  viz.,  "  amongst  churches  and  charities,  or  otherwise  as  ht» 
may  see  fit."  It  is  quite  possible,  having  regard  to  the  date  of  the 
will,  the  vagueness  of  the  language,  and  the  nature  of  the  estate, 
that  the  direction  may  prove  ineffectual.  Certainly,  in  the  absence 
of  the  next  of  kin,  it  would  be  a  dangerous  experiment  for  tlu* 
petitioner  to  attempt  to  comply  with  it.  I  see  not  why  she  needs  to 
concern  herself  in  the  matter  at  all.  She  has  paid  the  debts,  and  th.- 
one  legacy  about  which  there  could  be  no  question,  and  some  years 
ago  she  obtained  an  order  for  leave  to  pay  the  balance  in  her  hands 
into  Court.  She  paid  it  accordingly,  and  she  is,  it  seems  to  me,  dis. 
charged  from  all  further  responsibility,  especially  as  she  or  the 
former  executor  had  advertised  for  heirs,  and  next  of  kin  will  find 
it  when  they  apply  for  it,  or  where  the  Crown  may  do  so  if  it  ever 
desires  to  establish  a  claim. 

I  asked  for  precedents  but  the  petitioner  has  been  unable  to  refer 
me  to  any,  and  my  own  search  has  been  equally  fruitless. 

I  make  no  order. 

Re  Mathers,  18  O.  R.  14. 

Meredith,  J.— The  application,  in  so  far  as  it  seeks  advice  is  made 
under  the  provisions  of  sec.  37  of  c.  110,  R.  S.  O.  1887,  only,  an:^ 
not  under  any  of  the  provisions  of  the  new  Rules. 

That  statute  gives  liberty  to  apply  for  the  opinion,  advice  or 
direction  of  a  Judge  on  any  question  respecting  the  management  or 
administration  of  trust  property  or  the  assets  of  a  testator  or  in- 
testate. 

The  application  in  this  respect  is  for  an  order  or  direction  de- 
termining the  claim  of  the  statutory  guardian  of  the  infant  bene- 
ficiaries to  the  fund  in  question. 

It  seems  to  me  that  such  a  claim  can  hardly  be  said  to  be  • 
question  respecting  the  management  of  the  trust  property.  But,  U 
it  be,  it  also  seems  to  me  to  be  one  of  so  much  difficulty  and  im- 
portance that  it  ought  not  to  be  dealt  with  on  an  application  of  this 
character. 

See  Re  WUliama  (1895),  22  A.  R.  196. 

11T4.  The  originating  notices  referred  to  in  the 
last  quoted  judgment  are  as  follows:  They  will  be 
extensively  acted  upon. 
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CONSOLIDATED    RULES    OF    PRACTICE    RELATING    TO 

ORIGINATING  NOTICES. 

938.  The  executors  or  administrators  of  a  deceased  person  or  any  Originat- 

of  them,  and  the  trustees  under  any  deed  or  instrument  or  any  of  ^^^  f'^^'^ 

them,  and  any  person  claiming  to  be  interested  in  the  relief  sought  express 

as  creditor,  devisee,  legatee,  next  of  kin  or  heir  at  law  of  a  deceased  trusts  or 

questions 
person,  or  as  cestui  que  trust  under  the  trusts  of  any  deed  or  mstru- Qf  ^dmin- 

tnent,  or  as  claiming  by  assignment  or  otherwise  under  any  such  istration. 
creditor  or  other  person  as  aforesaid,  may  serve  a  notice  of  motion 
returnable  before  a  Judge  of  the  High  Court  in  Chambers  for  such 
relief  of  the  nature  or  kind  following,  as  may  be  specified  in  the  no- 
tice, and  as  the  circumstances  of  the  case  may  require,  tEat  is  to 
say,  the  determination  without  an  administration  of  the  estate  or 
trust  of  any  of  the  following  questions  or  matters: — 

(a)  Any  question  affecting  the  rights  or  interests  of  the  person 
olainiiug  to  be  creditor,  devisee,  legatee,  next  of  kin  or  heir-at-law. 
or  cesiui  que  trust. 

(6)  The  ascertainment  of  anj'  class  of  creditors,  legatees,  de- 
visees, next  of  kin,  or  others. 

(e)  The  furnishing  of  any  particular  accounts  by  the  executors 
or  administrators  or  trustees,  and  the  vouching  (where  necessary) 
of  such  accounts. 

(d)  The  payment  into  Court  of  any  money  in  the  hands  of  the 
exo?utors  or  administrators  or  trustees. 

(e)  Directing  the  executors  or  administrators  or  trustees  to  do 
or  abstain  from  doing  any  particular  act  in  their  character  as  such 
executors  or  administrators  or  trustees. 

(/)  The  approval  of  any  sale,  purchase,  compromise  or  other 
transaction. 

ig)  The  opinion,  advice  or  direction  of  a  Judge  pursuant  to  sec-  j^^y^  g^^^ 
tion  37  of  the  Act  respecting  Trustees  and  Executors,  and  the  ad-  c.  110. 
uiinistration  of  Estates. 

(h)  The  determination  of  any  question  arising  in  the  adminis- 
tration of  the  estate  or  trust.    New. 

930.  The  persons  to  be  served  with  notice  under  the  last  pre-  Persons  to 
ceding  Rule  in  the  first  instance  shall  be  the  following,  that  is  to  be  served. 
say: — 

1.  Where  the  notice  is  served  by  an  executor  or  administrator  Wher«  no- 

or  trustee:  tice  served 

by  execu- 
(n)  For  the   determination   of  any   question   under   clauses    (a),  tors,  etc. 

(e),  if),  (g)  or  (k),  of  Rule  938,  the  persons  or  one  of  the  persons  whose 

rights  or  interests  are  sought  to  be  afifected; 
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(b)  For  the  determination  of  any  question  under  clause  (b)  of 
Rule  938,  any  member  or  alleged  member  of  the  class; 

(c)  For  the  determination  of  any  question  under  clause  (c)  of 
Rule  938,  any  person  interested  in  taking  such  accounts; 

(d)  For  the  determination  of  any  question  under  clause  (d)  o' 
Rule  938,  any  person  interested  in  such  money; 

(©)  If  there  are  more  than  one  executor  or  administrator  or 
trustee,  and  they  do  not  all  concur  in  the  service  of  the  notice,  those 
who  do  not  concur. 

Where  2.   Where   the  notice  is  served  by   any  person  other  than  the 

served  by   executors,  administrators  or  trustees,  the  said  executors,  administra- 
some  other  '  *  ' 

person.        tors  or  trustees.    New. 

Special  di-        940.  The  Judge  may  direct  such  other  persons  to  be  served  as 
rections  as  .^,g^     -^ 

to  service.         *' 


Summary  041.  The  Judge  may  summarily  dispose  of  the  questions  ari<- 

^"order      ^^^  °^  *^®  application  and  make  such  judgment  or  order   as   the 

nature  of  the  case  may  require,  or  may  give  such  directions  as  he 

may  think    just    for    the    trial  of    any  questions    arising  upon  the 

application.    New. 

Carriage  042.  Any  special  directions,  touching  the  carriage  or  executitm 

*f     dff^*^*^'  the  judgment  or  order,  or  the  service  thereof  upon  persons  not 
ment  or      parties,  may  be  given  as  may  seem  just.    New. 
order. 

Interfer-  043.  Service    of    a  notice    under    Rule  938,  shall  not  interfere 

ence  with  with,  or  control  any  power  or  discretion  vested  in  any  executor, 
of  trustees,  administrator  or  trustee,  except  so  far  as  such  interference  or  control 
etc.  may  necessarily  be  involved  in  the  particular  relief  sought.    New. 

ADMINISTRATION. 

Creditors,  044.  Any  person  claiming  to  be  a  creditor,  or  a  specific,  pecun- 
legetees,  jary,  or  residuary  legatee  or  the  next  of  kin,  or  one  of  the  next  of 
kin.'heifs  ^'^^y  ^r  the  heir,  or  a  devisee  interested  under  the  will  of  a  deceased 
or  devisers  person,  may  apply  to  the  Court  or  a  Judge  upon  motion,  without 
oiTmotion  **°  action  being  instituted,  or  any  other  preliminary  proceeding, 
in  Cham-  for  judgment  for  the  administration  of  the  estate,  real  or  personal. 
^'**/^."^       of  such  deceased  person.    Con.  Rule  965. 

tration.  ^^^  notice  of  motion  shall  be  served  upon  all  neoesMry 

r  ourtoen  ,     .    .  -  ^     i         j  ».  * 

day's  no-    parties,  including  the  executor  or  admmistrator,  14  clear  days  before 

tice  of  ^Yxe  day  named  for  hearing  the  application,  and  shall  bo  according  to 
motion.       ^^^^  ^^    ^^    ^^^    j^^j^  ^^ 

Form  of  046.— (1)  Upon  proof  of  service  of  the  notice  of  motion,  or  on 

i%wm'  the  appearance  in  i^erson,  or  by  his  solicitor  or  counsel,  of  the  eiecn- 
proof  of      tor  or  administrator,  and  such  other  necessary  parties,  if  any,  and 
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upon  proof  by  affldayit  of  such  other  matter,  if  any,  as  may  be  re-  service  of 
quired,  the  Court  or  Judge  may  award  judgment  for  the  adminis-  JJ^'j^i^ar- 
tration  of  the  estate  of  the  deceased.    Con.  Rule  967.  ance  of 

personal 
(2)  The  judgment  may  be  according  to  the  Forms  156  or  157  as  represent- 

may  be  necessary.    New.  ative,  or- 

der for  ad- 
•  •  • 

947.— (1)  An  adult  person  entitled  to  apply,  under  Rules  944  to  tionmay  be 

950,  for  a  judgment  for  administration  may  apply  to  the  Master  granted. 

in  the  County  town  of  the  County  (other  than  the  County  of  York),  ^^^^^' 

where  the  deceased  person,  whose  estate  is  to  be  administered,  re-  apply  to 

sided   at  the  time  of  his  death;  and  the  Master  may,  subject  to  II?^^     , 

Rules  945,  946,  948,  949  and  951,  award  judgment  for  administra-  admin ista- 

tion  according  to  Form  No.  156.    Con.  Rule  972.  tion  of  de- 

ceased 

(2)  A  Local  Master  shall  not  entertain  the  motion  for  judgment  person's 
where  the  same  is  opposed,   but  the  same  shall  be  adjourned  to  Opposed 

come  before  a  Judge  of  the  High  Court  in  Chambers.    New.  motions  to 

oome  be- 

948.  A  judgment  for  the  administration  of  an  estate  in  which  an  ^*]?  * 
infant  is  interested  shall  not  be  made  until  the  infant  is  represented  Represent- 
by  the  OfHcial  Guardian.    Rules  13  Sept.,  1890,  1270.  ation  of 

Infants. 

949.  Special  directions  touching  the  carriage  or  execution  of  jP*^*. 

the  judgment  may  be  given  as  may  be  deemed  expedient;  and  in  case  may  be 

of  applications  by  two  or  more  persons,  or  classes  of  persons,  judg-  given  re- 

spectinfiT 
ment  may  be  granted  to  one  or  more  of  the  claimants  as  may  seem  carriage  of 

just;   the  carriage  of  the  judgment  may  be  subsequently  given  to  order,  etc. 
other  persons  interested.    Con.  Rule  968.  of*or<re^^ 

___      .  ,     .   .  ,  .  may  sub - 

950.  An    executor  or  administrator    may  apply  for  judgment  sequently 

for  administration.    Con.  Rule  969.  be  changed 

Order  may 

961.  Accounts  or  inquiries  in  respect  of  the  real  estate  shall  r1  ?™||pi 
not  be  directed,  unless  notice  of  the  application  has  been  given  to  sonal  rep- 
persons  interested  therein,  or  in  whom  the  same  is  invested',  or  one  f^?^*^* 
or  more  of  them.    Con.  Rule  970.  j^^  ^. 

counts  to 

952.  Where  inquiries  have  been  directed  in  respect  of  the  Per-^^^^^^^ 

sonal  estate  only,  the  Court  or  Judge  niay  afterwards,  upon  notice  unless 

being  given  to  persons  interested  in  the  real  estate,  or  in  whom  the  ^^^r  or  de- 

vised  ser- 
same  is  vested,  or  to  one  or  more  of  them,   make  a  supplemental  ved. 

order  in  respect  of  the  real  estate  upon  such  terms  as  may  seem  Accounts 
just.     Con.  Rule  971.  maybe^^ 

directed 
953. — (1)  Where    judgment    for  administration   is   granted   ac-  by  supple- 
cording  to  Form  156,  the  Master  to  whom  the  matter  is  referred  "^"^^ 
shall  proceed  to  administer  the  estate  in  the  most  expeditious  and  Master's 

least  expensive  manner,  and  in  doing  so,  shall  make  amongst  other  proceed- 

ings  to  ad- 
minister. 
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inquiries,  and  take  amongst  other  accounts,  the  inquiries  and  ac- 
counts mentioned  in  Form  157.  or  such  of  them  as  may  be  applicabit 
and  necessary.    New.    See  Con.  Rules  972. 

hl^^fulf  ^"^  ^^^  Master  shall,  under  ariy  such  reference,  have  power  to 

|K>werto  d^al  with  both  the  realty  and  personalty  of  the  estate,  the  subject 
re^t^*^^  of  administration,  and  shall  dispose  of  the  costs  and  finally  wind 
Bonaky!^^  "P  ^^^  matters  connected  with  the  estate,  without  any  furtht-r 
and  dis-  directions,  and  without  any  separate,  interim,  or  interlocutory  rt- 
coste^etc.  P^^^'  o^  orders,  except  where  the  special  circumstances  of  the  case 
absolutely  call  therefor.    Con.  Rule  973. 

Moneys  (3)  All  moneys  realized  from  the  estate  shall  forthwith  be  paid 

rcaliztKi  to 

be  paid       ^^^^  Court,  and  subject  to  Rule  47,  no  moneys  shall  be  distributed 

into  Court  or  paid  out  for  costs  or  otherwise,  without  an  order  of  a  Jud^  of 
paid'out  *^^  ^'^S^  Court  in  Chambers,  or  the  Court,  and  on  the  applicatioD 
except  on  for  an  order  for  distribution,  the  Judge  or  the  Court  may  review, 
Jmigea  amend,  or  refer  back  to  the  Master  his  report,  or  make  such  other 
order  as  may  seem  just.    Con.  Rule  974. 

Court, etc,  954.  It  shall  not  be  obligatory  on  the  Court  or  Judge,  or  L#ocal 
to  order  Master  to  pronounce  or  make  a  judgment  or  order,  whether  on  any 
adminis-  summary  application  or  otherwise,  for  the  administration  of  any 
tration.       trust,  or  of  the  estate  of  any  deceased  person,  if  the  questions  lie 

tween  the  parties  can  be  properly  determined  without  such  judgment 

or  order.     New. 

Orders  955.  In  any   action    or    proceeding    for   the   administration   or 

f(^j.^^,„lJl  execution  of  trusts  by  a  creditor  or  beneficiary  under  b.  will,  intes- 

istration     tacy  or  instrument  of  trust,  where  no  accounts,  or  insufficient  ac- 

wlnch  counts  have  been  rendered,  the  Court  or  a  Judge  may  in  addition  to 
may  be 

made.         any  powers  already  existing; 

(a)  Order  that  the  executors,  administrators  or  trustees,  shall 
render  to  the  plaintiff  or  applicant  a  proper  statement  of  their 
accounts,  with  an  intimation  that  if  it  is  not  done,  they  may  Iw* 
made  to  pay  the  costs  of  the  proceedings,  and  the  Court  or  Judgt* 
may  direct  the  action  or  proceeding  to  be  stayed  or  to  stand  over 
in  the  meantime,  as  may  seem  just. 

(b)  Where  necessary,  to  prevent  proceedings  by  other  creditors, 
or  by  beneficiaries,  make  the  usual  judgment  for  administration, 
with  a  provision  that  no  proceedings  are  to  be  taken  thereunder, 
without  the  leave  of  the  Court  or  a  Judge.     New. 

« 

Statutes  1175.  The  general  position  of  a  trustee  has  been 

tion™*  *    further   fortified   by  the   extension  of   the    Statutes  of 

limitation   to  cover   the  ease  of  trusts.    The  statutory 

authorities  are  as  follows: 
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Section  9  of  chapter  72  of  the  Revised  Statutes  pro- 
vides : 

U.   No  action  or  other  proceeding  shall  be  brought  to  recover  the  An  action 

personal  estate,   or   any  share  of  the   personal  estate   of  a    person  ^  recover 

dying  intestate,  possessed  by  the  legal  personal  representative  of  such  mutate  of 

intestate,   but  within    twenty    years  next  after  a  present  right  to  an  in- 

receive  the  same  accrued  to  some  person  capable  of  giving  a  dis-  !??„  .*^Jx^ 

ally  p&rb 

charge  for  or  release,  of  the  same,  unless  in  the  meantime  some  part  thereof 
of  the  estate  or  share,  or  some  interest  in  respect  thereof  has  been  ^^^^  ^ 
accounted  for  or  paid,  or  some  acknowledgment  of  the  right  thereto  within 
has    been   given   in   writing,   signed   by   the  person   accountable   for  twenty 
the  same,  or  his  agent,  to  the  person  entitled  thereto,  or  his  agent;  J^"*^^^ 
and  in  such  case,  no  action  shall  be  brought  but  within  twenty  years  23-24  V.  c. 
after  such  accounting,  payment  or  acknowledgment,  or  the  last  of'^»**^^* 
such  accountings,  payments  or  acknowledgments,  if  more  than  one, 
was  made  or  given.     K.  S.  O.  1887,  c.  00,  s.  9. 

1176.  Section  58  (1)  of  the  Judicature  Act  (R.  S.  O. 
1897,  c.  51),  thus  provides: 

1.  Subject  to  the  provisions  of  section  32  of  the  Trustee  Act,  nogtatutesof 

claim  of  a  cestui  que  trust  against    his    trustee    for    any    property  limitation 

held  on  an  express  trust  or  in  respect  of  any  breach  of  such  trust,  '^^^iJf^to 

shaill   be   held   to   be   barred   by   any    Statute   of    Limitations.     Ont.  express 

Acts,  1895,  c.  12,  s.  53  (1);  Ont.  Acts.  1890,  c.  18,  Sched.  (4).  \^^^^    . 

Rev.  Stat. 

_  _  .^.^    ^  ^  c*  129. 

IITT.  Section  32  of  the  Trustee  Act  referred  to  in 
the  last  section  is  as  follows: 

32.  (1)  In  any  action  or  other  proceeding  against  a  trustee  or  Applica* 
any  person  claiming  through  him,  except  where  the  claim  is  founded  *»<>»  o^ 
upon  any  fraud  or  fraudulent  breach  of  trust  to  which  the  trustee  ofLh^ta- 
was  party  or  privy,  or  Is  to  recover  trust  property,  or  the  proceeds  tions  to 
thereof,  still  retained  by  the  trustee,  or  previously  received  by  the  *^T***'^ 
trustee  and  converted  to  his  use,  the  following  provisions  shall  apply :  against 
(a)  All  rights  and  privileges  conferred  by  any  statute  of  llmi- j"'®^^*. 
tations  shall  be  enjoyed  In  the  like  manner  and  to  the  like  51,  52  V. 
extent  as  they  would  have  been  enjoyed  In  such  action  or  ^  ^^»  ^*  ^• 
other  proceeding  If  the  trustee  or  person  claiming  through 
him  had  not  been  a  trustee  or  person  claiming  through  a 
trustee. 

<6)  If  the  action  or  other  proceeding  is  brought  to  recover  money 
or  other  proi)erty,  and  is  one  to  which  no  existing  statute 
of  limitations  ai)plie8,  the  trustee  or  i>erson  claiming 
through  him  shall  be  entitled  to  the  benefit  of,  and  be  at 

K.H  A. — 25 


8h'6  EXECUTOKS  AND   ADMINISTRATORS. 

liberty  to  plead,  the  lapse  of  time  as  a  bar  to  such  actloo 
or  other  proceeding,  in  the  like  manner  and  to  the  tike 
extent  as  If  the  claim  had  been  against  him  in  an  action 
of  debt  for  money  had  and  received;  but  so,  nevertheless, 
that  the  statute  shall  run  against  a  married  woman  en- 
titled in  possession  for  her  separate  use,  whether  with  or 
without  restraint  upon  anticipation,  but  shall  not  begin 
to  run  against  any  beneficiary  unless  and  until  the  interest 
of  such  beneficiary  becomes  an  interest  in  possession. 

(2)  No  beneficiary,  as  against  whom  there  would  be  a  good  de- 
fence by  virtue  of  this  section,  shall  derive  any  greater  or  other 
benefit  from  a  judgment  or  order  obtained  by  another  beneficiary, 
than  he  could  have  obtained  if  he  had  brought  the  action  or  other 
proceeding,  and  this  section  had  been  pleaded. 

(3)  This  section  shall  apply  only  to  actions  or  other  proceedings 
commenced  after  the  first  day  of  January,  18d2,  and  shall  not  deprive 
any  executor  or  administrator  of  any  right  or  defence  to  which  he 
is  entitled  under  any  existing  statute  of  limitations.  R.  S.  O.  1897, 
c.  129,  s.  32.    Ont.  Acts,  1891,  c.  19,  s.  13. 

Appiica-  1178.  A  testator  by  his  will    devised  land  to  his 

R.  s.  o.    son  James,  subject  to  the  payment  of  an  annuity  to  his 
0. 120, 8. 9.  ^^^^  f Qp  Yxev  life,  after  the  expiration  of  a  lease  given 
by  the  testator;  and  directed  his  executors  to  apply  the 
rent   derived   from   the   land  so  devised  in  payment  of 
an   incumbrance   thereon,  "«o  that   my  son   may  have 
the   said    property,  at  the  expiration  of  the  said  lease, 
free  from  all  incumbrance";  and  he  then  directed  that 
his    son    James    should    pay    one-half    of    the    Bums 
thereinafter    bequeathed    to    each    of    his    daughters* 
as  soon  as  his  son  Daniel  should  attain  the  age  of  twenty- 
one;  and  to  the  latter  he  devised  other  land,  and  directed 
him  also  to  pay  one-half  of  the  bequests  to  the  daughters. 
Then  followed  the  bequests  to  his  daughters  with  names 
and  amounts,  to  be  paid  to  them  in  equal  shares  by  his 
sons  James  and  Daniel  on  the  latter  attaining  the  age  of 
twenty-one.    The  will  was  entirely  silent  as  to  t^e  debts 
of  the  testator. 

James  adopted  the  devise  to  him,  took  possession  of 
the  land,  and  dealt  with  it  as  his  property  for  many 
years. 
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Held,  that  the  one-half  of  the  legacies  to  the  daugh- 
ters was  charged  upon  the  lands  devised  to  James. 

Held,  that  the  latter  part  of  section  20  of  R.  S.  O. 
cap.  129,  applies  to  wills  coming  into  operation  after  as 
well  as  before  the  18th  September,  1865. 

Held,  lastly,  that  section  9,  cap.  129,  did  not  apply; 
because  the  money  was  not  money  payable  upon  an  ex- 
press or  implied  trust,  or  for  a  limited  purpose,  within 
the  meaning  of  the  section. 

Grey  v.  Richmond,  22  O.  R.  256.     See  paragraphs  477,  484. 


CHAPTEK  II. 

MATTERS  AFFECTING  PROCEDURE. 

1179.  The  following  rules  of  practice  are  selected 
as  applying  particularly  to  executors  and  administra- 
tors. Rules  703-715  relating  to  administration  suits 
are  not  printed  and  must  be  referred  to  in  practice 
books. 

193.— Trustees,  executors  and  administrators  may  sue  and  be  Trustees, 
i5ued  on  behalf  of,  or  as  representing,  the  property  or  estate  of  which  executors 
they  are  trustees  or  representatires,  without  joining  any  of  the  per-  ministra- 
sons  beneficially  interested,  and  shall  represent  them;  but  the  Court  tors, 
or  a  Judge  may,  at  any  time,  order  any  of  them  to  be  made  parties 
in  addition  to,  or  in  lieu  of,  the  previous  patties. 

Rule  IW  provides  that  if  a  deceased  person  has  no  personal 
representative,  proceedings  may  go  on,  or  the  Court  may  appoint  a 
wpresentative. 

Rule  195  appears  as  foot  note  on  page  34,  ante, 

196. — Where  an  order  for  general  administration  is  not  asked  Order  for 

or  required,  or  where  it  is  shewn  that  an  executor  de  son  tort  has  *<^""^ 

against 
taken  possession  of  the  bulk  of  the  personal  assets  belonging  to  the  executor 

estate  of  a  deceased  person,  he  may  on  the  application  of  any  one^®^^^^* 

interested  in  the  estate  of  the  deceased,  without  the  appointment  of 

any  personal  representative,  be  required  to  account  for  any  assets 
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of  the  estate  which  have  come  to  his  hands;  and  where  a  case  is 
made  for  the  appointment  by  the  High  Court  of  a  receiver  of  the 
estate  of  a  deceased  person  who  has  no  personal  representative,  the 
estate  may  be  administered  under  the  direction  of  the  Court  with- 
out the  appointment  of  any  person  » other  than  the  receiver  to  re- 
present the  estate. 

Where  200.— In  an   action  where  there  are  numerous  parties  having 

parties  are  ^jjc  same  interest,  one  or  more  of  such  parties  may  sue  or  be  sued, 
numerous.  ^^  ^^^  ^^  authorized  by  the  Court  to  defend,  on  behalf  of,  or  for 
the  benefit  of,  all  parties  so  interested. 

Rule  201  provides  that  persons  may  be  appointed  to  represent 
a  class,  and  the  judgment  of  the  Court  shall  be  binding  upon  the 
class  represented. 

Rule  202  provides  that  the  Court  may  proceed  though  some  of 
the  parties  interested  are  not  before  it. 

Cases  203.— An  objection  for  want  of  parties  shall  not  lie  in  any 

where  one  ^f  h^q   following   cases,— 

Ox  &  cll^BS 

may  suo  (a)  A  residuary  legatee,  or  next  of  kin,  may  have  a  judgment 

without  j^..  ^jj^  administration  of  the  personal  estate  of  a  deceased  i>er*?n 
iTeref  without  serving  the  other  residuary  legatees  or  next  of  kin. 
Residuary  (5)  a  legatee  interested  in  a  legacy  charged  upon  real  estate; 
^^atee.  ^^  ^  ^^^^^^  interested  in  the  proceeds  of  real  estate  directed  to 
Legatee  be  sold,  may  have  a  judgment  for  the  administration  of  the  estate 
whose  of  a  deceased  person  without  serving  any  other  legatee  or  person 
c^^on  interested  in  the  proceeds. 
resAty.  (p)  A  residuary  devisee,  or  heir,  may  have  the  like  judgment. 

Residuary  without  serving  any  other  residuary   devisee  or   heir. 

devisee  oi* 

heir.  id)  One   cestui   que   trust,    under   an    instrument,    may    have   a 

One  of  judgment  for  the  execution  of  the  trusts  of  the  instrument,  with- 
^^®^^^        out  serving  the  other  cestuis  que  trustent. 

^  ?*  .*  .  (f)  An  executor,   administrator,  or  trustee,  may  obtain  a  judg- 

tratTon*'*    raent  against  any  one  legatee,  next  of  kin  or  cestui  que  trust,  for 
against       ^he  administration  of  the  estate  or  the  execution  of  the  trusts, 
one  0.  q.  t. 

Death  of  1180.  Where  one  of  two  joint  obligees,  covenant- 

jdnt^'obii-  ees  or  partners  dies  the  action  on  the  contract  must 
^^-         be   brought  in   the    name  of    the    survivor,  and    the 

executor   or   administrator  of   the   deceased  cannot  be 

joined  nor  can  he  sue  separately. 

Surviving  1181.  Though  the  right  of  a  deceased  partner 
partner.    ^^y^|^^g  ^j^  jjjg  executor,  yet  the  remedy  survives  to  hi« 

companion,  who  alone  must  enforce  the  right  by  action^ 
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and  will   be  liable,   on    recovery,  to    account    to    the 
executor  or  administrator  for  the  share  of  the  deceased. 

Hall  V.  Huffam,  2  Lev.  118. 

llHft.  Where   two   have  the   legal  interest  in  the  Survival  of 
performance  of  a  contract,  though  the  benefit  be  only  to  terests. 
one  of  them,  the  remedy  survives  upon  the  death  of  the 
latter,  and  the  executor  or  administrator  of  the  deceased 
cannot  be  made  a  party  or  sue  separately. 

See  Oilderaleeve  r.  Balfour,  15  P.  R.  293,  referred  to,  ante 
paragraph  355. 

1198.  Where  a    contract    is    made    jointly    with  Last  sur 
several  persons,  and  they  all  die,  the  executor  or  admin-  JoJ^t^^n- 
istrator  of  the  survivor  alone  can  sue,  and  the  personal  ^r*<^^"- 
representatives  of  those  who  die  before  him  cannot  be 
joined. 

1184.  But  if  the   interest   of   the    covenantees   is  Several 
several,  and  one  of  them  dies,  his  executor  may  maintain 

a  separate  action  on  the  covenant,  notwithstanding  the 
other  covenantee  be  living. 

1185.  If  the  interest  be  several  it  makes  no  differ- 
ence   that    the    language    of    the    covenant    is    joint* 
Wherever  the  interest  of  the  covenantees  is  joined  the 
rule  of  survivorship  is  applied. 

1180.  If    one  or  more  of    several    parties   jointly  Joint  ow- 

.     .  X    J    •  X  i.   XI       jj  •     •  nership  of 

interested  m  property,  at  the  time  an  injury  was  com- property 
raitted,  is  dead,  the  action  must  be  in  the  name  of  the*"^""^*   . 
survivor,  and  the  executor  or  administrator  of  the  de- 
ceased cannot  be  joined,  nor  can  he  be  sued  separately. 

IIST.  If  there  are  several  executors  or  administra- Several 
tors  they  must  all  join  in  bringing  actions,  though  some 
are  within  the  age  of  seventeen  years,  or  have  not  proved 
the  will. 

Brookes  V.  Stroud,  1  Salk.  3. 
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1188.  Where,  however,  one  executor  of  several  has 
alone  proved  the  will,  he  may  sue  without  making  the 
other  executors  parties,  although  they  have  not  re- 
nounced. If  one  of  several  executors,  who  have  all 
proved  the  will,  sue  alone,  the  defendant  may  apply  to 
the  Court  for  an  order  that  the  other  executor  or  execu- 
tors may  be  joined  as  co-plaintiffs. 

Sale  by  1180.   If  on«  executor,  of  several,  alone,  sell  goods 

one  execu-  7  7  ^ 

tor.  of  the  testator,  he  alone  may  maintain  an  action  for*  the 

price,  not  naming  himself  executor.  So,  if  goods  be 
taken  out  of  the  possession  of  one  of  several  executors, 
he  may  sue  alone  to  recover  them.  And,  generally,  if 
one  executor  alone  contracts  on  his  own  account  alone, 
he  must  sue  alone  on  such  contract,  notwithstanding  the 
money  recovered  will  be  assets. 

Heath  v.  Chilton,  12  M;  &  W.  632. 

of^'vesd^  11  »0.  Although  the  executor  derives  his  title  from 

of  proper-  the  will  by  which  he  is  appointed,  and  not  from  the 
probate  of  the  will,  yet  it  is  the  probate  alone  which 
authenticates  his  right,  and  the  probate,  or  something 
tantamount  thereto,  is  the  only  legitimate  evidence  of 
property  being  vested  in  an  executor,  or  of,  the  executor's 
appointment. 

Hamilton  v.  Aston,  1  Carr.  &  Klrw.  679. 

«im!nil-  11^1.  'J'ho  title  of  an  administrator  may  be  provt/d 

trator.       by  the  production  of  the  letters  of  administration,  or  of 

a  certificate  or  exemplification  thereof  granted  by  the 

Surrogate  Court. 

Kempton  v.  Cross,  Cas.  temp.  Hardw.  108. 

mortga-  11B5J.    Where  a  mortgage  is  made  to  several  persons 

gees.         jointly  they  are  tenants  in   common  of  the  mortgage 

money,  and  the  representatives  of  such  of  them  a«  may 

be  dead  are  necessary  parties,  with  the  survivor,  to  a 

suit  for  foreclosure  or  redemption. 

Vickers  v.  Coicell,  1  Beav.  529. 
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1198.  One  executor  may  sue  another.     If  one  of  <^n«ex- 

•^  ecu  tor  may 

the  executors  of  a  mortgage  be  himfielf  the  mortgagor,  sue  an- 
the  remedy  sought  by  the  co-executors  should  not  be  for 
a  foreclosure  but  for  a  sale. 

Lucas  T.  Seale^  2  Atk.  56. 

1104.  The  Court  will,  after  a  decree  made  in  an  Restrain 
ordinary  administration  suit,  restrain  proceedings  in  ajje^^^ 
foreign  country  for  the  administration  of  the  personal  ^^^^*8ti 
estate,  and  of  the  real  estate  ae  well,  unless  it  can  be 
shown  that  the  party  instituting  the  suit  can  carry  on 
proceedings  as  to  the  landed  estate  without  proceeding 
as  to  the  personal  estate. 

Hope  Y.  Carnegie,  1  L.  R.  320. 

1195.  No  suit  can  be  brought  against  any  executor  Foreign 
or  administrator  in  his  official  capacity  in  the  Court  of  s^nR^n^ 
any  country,  but  that  from  which  he  derives  his  author-  ^^»^"o- 
ity  to  act  by  virtue  of  the  probate  or  letters  of  adminis- 
tration there  granted  to  him.     Therefore,  if  a  foreign 
creditor  wishesa  suit  to  be  brought  in  Ontario  in  order  to 
reach  the  effects  of  a  deceased  testator  or  intestate  situ- 
ate in  Ontario  it  will  be  necessary'  before  the  suit  can  be 
maintained,  notwithstanding  an  executor  or  administra- 
tor has  been  appointed  abroad,  that  an  Ontario  personal 
representative  should  also  be  duly  constituted  by  grant 
from  the  proper  Court  here,  for  the  foreign  executor  or 
administrator  is  not  liable  to  be  sued  in  his  oflBcijal  char- 
acter in  this  country. 

Flcod  V.  Patterson,  2d  Beav.  295. 
See  sections   153  et  seq.   386,  387. 

1196.  An  action  at  law  for  a  legacy  or  for  a  distri- A^^^ion  for 

IcfiTACV  or 

butive  share  of  an  intestate's  property  could  not  be  share. 
maintained  against  the  personal  representative,  al- 
though he  might  have  expressly  promised  to  pay;  but 
after  the  assent  by  an  executor  to  a  specific  legacy,  he  is 
clearly  liable  at  law  to  an  action  by  the  legatee,  because 
the  interest  in  any  specific  thing  bequeathed  vests  at 
law  in  the  legatee  upon  the  assent  of  the  executor. 
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Pleading  1197.  If  a  defendant   intends    to    deny  his  being 

eTecutor-  executor  or  administrator,  he  must  plead  such  denial 
^^^^'         specially,  otherwise    he    will    admit  his  represenrative 
character. 

Onuaof  1198.  On  the  trial  of  an  issue  joined  on  this  plea, 

^^^ '       the  onus  of  proof  is  on  the  plaintiff,  who  has  to  prove 

the  affirmative  of  the  proposition.     The  plea  do(^  not 

deny  the  cause  of  action,  but  only  that  the  defendant  is 

one  of  the  representatives  of  the  testator  or  intestate. 

Express  1199.  The  mere  existence  of  a  debt  owinj?  by  the 

promise  . 

required,  tcstator  or  intestate  is  not  evidence  of  a  promise  to  pay 
by  the  executor  or  administrator  as  executor  or  admin- 
istrator. Hence,  as  against  an  executor  or  administrator, 
an  acknowledgment  merely  by  him  of  the  debt's  exist 
ence  is  not  sufficient  to  take  the  care  out  of  the  statute. 
There  must  be  an  express  promise. 

TvUock  V.  Dunn,  Ryan  &  M.  417. 

1200.  R.  S.  O.  1807,  c.  146,  sections  1,  2,  &  3,  are  a> 
follows : 

Promise  1.  No  acknowledgment  or  promise  by  words  only  shall  be  deemed  snflft 

by  words  cient  evidence  of  a  new  or  oonfcinuing  contract  whereby  to  take  oat  of 
auificient  ^^®  operation  of  the  Act  passed  in  England  in  the  twenty-iinst  year  o' 
to  take  the  the  reign  of  Kmg  James  the  First,  any  cjise  falling;  within  the  provision* 
th^^t-^  of  the  said  Act  respecting  actions — 

ute  of  (a)  Of  account  and  upon  the  case  other  than  snch  accounts  ns  r^r 

ticSs  ^^^^  '^®  trade  of  merchandise   between  merc'mnt  and  merchant,  tbc:r 

21  Jac.  1     factors  or  servants  ; 

c  16 

(b)  On  simple  contract,  or  of  debt  grounded  upon  any  lendin::  ^ 

contract  without  specialty,  and 

(r)  Of  debts  for  arrears  of  rent ; 

or  to  deprive  any  party  of  the  benefit  thereof,  unless  such  acknowledt 
ment  or  promise  is  made  or  contained  by  or  in  some  writing,  signed  \.> 
the  party  chargeable  thereby,  or  by  his  agent  duly  authorized  to  mak^ 
such  acknowledgment  or  promise.     R.  S.  O.  1887,  c.  123,  s.  1. 

Case  of  2.  Where  there  are  two  or  more  joint  contractors  or  executors,  or 

two  or         administrators  of  any  contractor,  no  such  joint  contractor,   executor  or 

contract-     ft^roinistrator  shall  lose  the  benefit  of  the  said  Act.  so  as  to  be  cliar^;e 

om  or  able  in  respect,  or  by  reason  only  of  any  written  acknowledgmen: 
executors. 
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or  promise  made  and  signed  by  any  other  or  others  of  them,  or  by  reason 
of  any  payment  of  any  principal  or  interest  made  by  any  other  or  others 
of  them.     R.  S.  O.  1887,  c,  123,  s.  2. 

3.  In  actions  commenced  against  two  or  more  such  joint  contractors,  Judgment 
executors  or  administrators,  if  it  appears  at  the  trial  or  otherwise  that  ^^^^.„ 
the  plaintiff,  though  barred  by  the  said  Act  of  King  James  the  First,  or  {^  barred 
by  this  Act,  as  to  one  or  more  of  such  joint  contractors,  or  executors,  or  a»  to  one 
administrators,  is  nevertheless  entitled  to  recover  against  any  other  or  defend^ 
others  of  the  defendants  by  virtue  of  a  new  acknowledgment,  promise,  ants  but 
or  payment,  as  aforesaid,  judgment  shall  be  given  for  the  plaintiff  as  to  the  ^?^  ^  ^ 
defendant  or  defendants  against  whom  he  recovers,  and  for  the  other  de- 
fendant  or  defendants  against  the  plaintiff.       R.  S.  O.  1887,  c.  123,  s.  3. 

1201.  An  express  promise  to  pay  made  to  a  third 
party  may  enure  to  the  benefit  of  an  administrator  de 
bonis  non  with  the  will  annexed,  though  at  the  time  of 
such  promise  he  had  not  obtained  letters  of  administra- 
tion. 

Beard  v.  Ketchum,  0  U.  C.  II.  470. 

Admission    to   person    who    afterwards   takes    out   letters. 
Robei-lson   v.    Burrillj   22   A.   R.   350. 
See  Goodman  v.  DoyeSy  17  A.  R.  528. 

1202.  A  defendant  sued  as  executor  or  administra- Set  off  by 

G  V  Acu  tor 

tor  cannot  set  off  a  debt  due  to  himself  personally,  nor, 
if  sued  for  his  own  debt,  can  he  set  off  what  is  due  to 
him  as  executor  or  administrator,  because  the  debts  sued 
for  and  intended  to  be  set  off  must  be  mutual  and  due  in 
the  same  right. 

Oalc  v.  Luttrcllj  1  Younge  &  .Terv.  181). 

1208.  Whenever  a  tender  with  tout  temp  prist  is  Plea  of 
pleaded  by  an  executor  or  administrator  he  must  allege 
that  his  testator  or  intestate  was  at  all  times  from  the 
time  of  making  the  promi:^e  to  the  time  of  his  death, 
rcmdy  to  pay,  and  that  he,  the  defendant,  has  at  all 
times  since  the  death  of  his  testator  or  intestate,  been 
ready  to  pay. 

ChmeuiH  v.   lleyuoUla,  Sayer.   18. 

\.'itli  II  ilefc'icti  of  tender  befo.«  action   moiie,    must  le  paid  into 
Couit.     r.  11.  438. 
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Fienead-  1204.  If   the    executoF    or    administrator  has  not 

miniatra- 

viu  assets    to   satisfy  the    debt    upon    which  an  action  is 

brought  against  him,  he  must  plead  plene  administra^it 
or  plene  admini»travit  prseter.  For  a  judgment  against 
an  executor  or  administrator  is  conclusive  upon  him  that 
he  has  assets  to  satisfy  such  judgment.  But  if  the 
executor  plead  either  a  general  or  special  plene  admin- 
istravit,  it  is  now  held  that  he  is  liable  only  to  the 
amount  of  assets  proved  to  be  in  his  hands.  The  essen- 
tial part  of  the  plea  of  plene  administravit  is  that  the 
"  said  defendant  has  no  goods  which  were  of  the  said 
A.  13.  (the  testator)  at  the  time  of  his  death  in  the  hands 
of  the  said  defendant  as  executor  to  be  administered  or 
had  at  the  commencement  of  the  suit  or  ever  since.'' 

Plea  of  1205.  An  executor  or  administrator  might  former- 

ly  either  plead  a  retainer  for  a  debt  due  to  him  from  the 
deceased,  or  give  it  in  evidence  under  a  plea  of  plene  ad- 
ministravit. So  he  may  either  plead  or  show  in  evidence 
under  that  plea  that  he  retains  assets  to  a  certain 
amount  for  the  expenses  of  the  funeral,  or  of  taking  out 
administration  or  to  reimburse  himself  for  payments 
made  out  of  his  own  pocket  in  discharge  of  debts  of  the 
estate  before  the  commencement  of  the  suit. 

Bull.    N.    p.    140. 

Replica-  1200.  Where   an   executor  pleads   that  he  has  no 

fraudulent  Hssets  ultra  a  judgment  which  in  truth  was  recovered 
judgment,  against  him  upon  an  unjust  or  fictitious  debt,  a  plaintiff 

may  reply  that  the  judgment  was  had  and  obtained  by 

fraud  and  covin  between  the  executor  and  the  creditor. 

So  the  plaintiff  may  reply  that  the  judgment  was  kept  on 

foot  by  covin  to  defraud  the  creditors. 

Onus  of  120*7.  If  an  executor  or  administrator  pleads  plene 

proof  of 

assets.  administravit,  and  the  plaintiff  replies  that  the  defend- 
ant had  assets  at  the  commencement  of  the  suit,  where- 
upon issue  is  joined,  the  burden  of  proof  lifs  upon  the 
plaintiff,  who  must  prove  that  assets  existed  or  ought 
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o  have  existed  in  the  hands  of  the  defendant  at  the 
ime  of  the  writ  sued  out. 

W€b8t(^  V.  Blackman,  2  F.  &  F.  490. 

1208.  In  order  to  prove  assets  the  plaintiff  may  invenu>ry 
^ive  in  evidence  the  inventory  exhibited   by  the  defend-  ^ven^ 
ait  in  the  Surrogate  Court,  and  after  the  inventory  is 
mt  in  it  is  for  the  defendant  to  discharge  himself  of  the 
terns. 

(H/€«  V.  Dy9on,  1  Stark.  N.  P.  C.  32. 

1200.  An  admission  by  the  defendant  that  the  debt  Admisai.m 
3  a  just  debt,  or  a  promise  to  pay  it  as  soon  as  he  can,  tor. 
3  not  evidence  to  charge  him  with  assets,  for  such  an 
dmission  must  be  understood  with  a  reasonable  intend- 
lent,  and  the  executor  could  not  mean  to  pledge  himself 

0  coonmit  a  devastavit. 

1)810.  Ih  addition  to  the  proof  of  assets  it  will  be  ProofKof 

cl&im  rG- 

ecessary  for  the  plaintiff,  in  an  action  of  assumpsit,  to  quired. 
rove  the  amount  of  the  debt,  otherwise  he  shall  recover 
ut  nominal  damages,  for  the  plea  only  admits  a  debt, 
ut  not  the  amount,  but  where  a  specific  debt  is  de- 
landed,  as  in  an  action  of  debt,  if  the  defendant  pleads 
lone  administravit  without  pleading  also  nunquan  in- 
ebitatus,  there  the  debt  is  admitted  by  the  plea,  and 
eed  not  be  proved. 

Saunderson  v.  yichoUs,   1  Show.  81. 

1211.   In  answer  to  the  proof  of  assets  the  executor  Defence 

()f  e.xecu- 

r  administrator  may  show  that  he  has  exhausted  the  tor. 
88ets  by  discharging  other  demands  on  the  estate,  or  lie 
lay  show  that  he  has  disbursed  the  assets  in  the 
tpenses  of  the  funeral,  or  of  probate  or  administration, 
r  in  the  reasonable  charges  of  collecting  the  debts  of 
le  deceased.    He  mav  show  that  he  has  retained  nionev 

1  his  hands  to  pay  for  the  expenses  of  administration  to 
hich  he  has  made  himself  liable,  without  proving  t\\i\t 
^  has  paid  them. 

QUliet  V.  Smither,  2  Stark.  X.  P.  C.  528. 
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^^P^y^y  1212.  Where  the  executor  »hows  payments  made 

by  him  to  the  extent  of  the  assets  proved  by  the  plain- 
tiff to  have  come  to  his  hands,  the  plaintiff  may  show, 
in  answer,  that  the  funds  so  applied  did  not  come  to  th*^ 
defendant  as  executor,  but  were  handed  to  him  in  trust 
to  pay  the  testator's  debts,  and  were  not  part  of  thb 
assets  first  proved  to  have  come  into  his  hands. 

Marston  v.  Dowttea,  1  Adol.  &  Ell.  31. 

pel^^ruf"^        laia.  If  the  defendant    has  applied  the  assets  in 
lite.  payment  of  debts  since  the  commencement  of  the  suit 

he  must  plead  that  matter  specially. 

^^ton^  1214.    If,  in  the  distribution  of  assets  a  creditor 

misleads  an  executor,  either  by  laches  or  express  author- 
ity, so  a-s  thereby  to  induce  him  to  pursue  a  course  he 
would  not  otherwise  have  pursued,  the  creditor  is  pn- 
eluded  from  complaining  of  an  insufficiency  of  assets, 

Jeicsbury  v.  Mummery,   L.   R.  8  C.   P.  5(5. 

Costs  of  1215.  Executors  and  administrators,  when  defend 

AX6CU  t<or8 

not  privii-  auts,  have  no  privilege  as  to  costs,  on  the  contrary,  thej 
^^^  *  are  liable  to  pay  them  de  bonis  propriis  if  there  are  nJ 
assets.  Therefore,  an  executor  or  administrator  ougM 
not  to  plead  general  defences  without  a  good  reason;  foi 
if  the  plaintiff  succeeds  the  executor  will  be  liable  to  pai 
the  costs  out  of  his  own  pocket,  although  the  plea  waJ 
not  false  to  his  knowledge,  but,  as  in  ordinary  cases,  ai 
executor  or  administrator  defendant  will  be  entitled  to 
the  general  costs,  although  he  may  have  pleaded  a  gen- 
eral defen-ce  and  failed  on  it,  provided  he  has  pleaded 
any  one  defence  that  goes  to  the  whole  cause  of  action, 
and  succeeded  on  it. 

See  ^mith  v.  VriUiamson,  1.*^  P.  R.  126,   and  paragraph  11«m. 

Judgment         1210.  In  an  action  against  an  executor  or  admini» 

of  assetM 

quando.     trator,  if  the  defendant  pleads  plene  administravit,  an 
it  cannot  be  i)roved  that  he  has  assets  in  hand,  th 
plaintiff    may    sign    judgment    immediately   of    asseti 
quando  acciderint,  or  as  it  used  to  be  called  sometimeSp 
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judgment  of  assets  in  futuro.  This  judgment  is  either 
interlocutory  or  final,  according  to  the  nature  of  the 
action. 

1217.  If  it  be  only  interlocutory  there  must  be  a  interiocu- 
writ  of  enquiry,  or  other  proceeding  to  complete  it.  m^t"  ^ 

1218.  By  taking  judgment  of  assets  quando  the  Result  of 
plaintiff  admits  that  the  defendant  hae  fully  administer-  of  asftets 
ed  to  that  time.  Accordingly,  the  terms  of  the  judgment ^"*"^^* 
are  that  the  plaintiff  has  recovered  his  debt  to  be  levied 

of  the  goods  of  the  testator  which  shall  thereafter  come 
to  the  hands  of  the  executor.  In  -subsequent  proceedings 
on  this  judgment,  proof  of  the  executor's  receiving 
assets  is  always  confined  to  a  period  subsequent  to  the 
judgment. 

I  think  that  under  the  Judicature  Act,  and  having  regard  to 
the  change  in  th©  law  making  all  debts  of  deceased  persons  in  case 
of  a  deficiency  of  assets  payable  pari  paamty  the  proper  judgment 
hi  all  actions  in  the  High  Court  against  executors  or  administra- 
tors, when  there  is  a  recovery  of  money,  and  assets  are  not 
admitted  is  the  judgment  which  was  always  pronounced  in  Chan- 
eery  in  such  cases,  namely,  a  judgment  for  payment  in  due  course 
of  administration,  or,  in  other  w^ords,  a  judgment  for  the  adminis- 
tration  of  the  estate. 

McKibhon  V.  Feegan,  21  A.  II.  95,,  per  Maclenuan,  J. A. 

I  __ 

1219.  When  an  executor  or  administrator  pleads  Liability 
plene  administravit,  or  judgments,  etc.,  outstanding,  and^jfj^^"" 
plene  administravit  prseter,  and  the  plaintiff  takes  judg-  costs. 
ment  of  assets  quando,  the  executor  or  administrator  is 

not  liable  to  costs  de  bonis  propriis,  but  though  an 
execurtor  or  administrator  is  not  personally  liable  to  pay 
the  costs,  judgment  may  be  well  entered  for  them  to  be 
recovered  de  bonis  testatoris  quando  acciderint 

Cox  V.  Peacock,  4  Dowl.  134. 

1220.  There  were  formerly  two  modes  of  enforcing  Modes  of 
a  judgment  obtained  against  an  executor  de  bonis  Juj^eTt 
testatoris :  agamst 

executor 

1.  By  fieri  facias  or  scire  fieri  enquiry.  <^<'  ^^^» 

t€Statori9. 
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2.  By  an  action  of  debt  on  the  judgment  suggesting 
a  devastavit. 

If  the  sheriff  returns,  as  he  may  do  if  he  pleases, 
not  only  nulla  bona,  but  also  a  devastavit  to  a  fieri  facias 
de  bonis  testatoris  sued  out  on  a  judgment  obtained 
against  an  executor,  the  plaintiff,  according  to  the  an- 
cient practice,  sued  out  execution  immediately  against 
the  defendant  by  capias  ad  satisf .,  or  fieri  facias  de  bonis 
propriis,  and  so  he  may  at  this  day. 

The  sheriff  runs  no  risk  by  returning  a  devastavit 
for  the  judgment,  and  no  assets  to  be  found  will  be  suffi- 
cient evidence  of  a  devastavit  in  an  action  against  him 
for  a  false  return. 

Rock  T.  Lelghton,  cited  3  T.  R.  692. 

Return  by  1221.  If  the  sheriff  returned  nulla  bona  general  Iv, 

hheritf.  , 

without  also  returning  a  devastavit,  the  ancient  course 
was  to  issue  a  special  writ  for  the  sheriff  to  enquire  by  a 
jury  whether  the  defendant  had  wasted  any  of  the  goods 
of  the  deceased. 


Scire, fitri 
cnquirif. 


IVfence 
ol  t'xecu- 
tor. 


1222.  If  a  devastavit  were  found  and  returned  by 
the  sheriff  a  scire  facias  issued  by  the  defendant  to  shew 
cause  why  the  plaintiff  should  not  have  execution  de 
bonis  propriis,  to  which  scire  facias  the  defendant 
might  appear  and  plead.  Subsequently  the  enquiry  and 
Hcne  facias  were  made  in  one  writ,  which  was  called  a 
scire  fieri  enquiry.  The  most  usual  mode  to  proceed  was 
by  an  action  of  debt  on  the  judgment,  suggesting  a  de- 
vastavit, because  the  plaintiff  was  formerly  not  entitled 
to  costs  unless  the  executor  appeared  and  pleaded  to 
the  scire  facias. 

1223.  Now  in  all  writs  of  scire  facias  the  plaintiff 
obtains  judgment  on  an  award  of  execution,  recovers  his 
costs  of  suit  upon  a  judgment  by  default  as  in  other 
cases. 

1224.  The  executor  cannot  plead  plene  administra- 
vit  to  the    scire    fieri    enquiry,  because    the   judgment 


] 
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against  him  is  conclusive  that  he  had  assets  to  satisfy  it. 
Neither  can  he,  upon  the  taking  of  the  inquisition,  give 
in  evidence  the  want  of  assets.  He  may  prove  that  he 
had  not  wasted  the  goods  of  the  testator;  he  was  ready 
to  give  them  to  the  sheriff,  so  that  it  was  the  sheriff's 
fault  that  he  did  not  make  the  debt  out  of  them. 

2  Bingh.  N.  C.  180.  181. 

1225.  The  foundation  of  the  action  of  debt  on  the  Action  of 
judgment    suggesting    a    devastavit   is    the    judgment  judgment 
obtained  against  the  executor,  which  is  conclusive  upon?^^^*^^^ 
him  to  show  that  he  has  assets  to  satisfy  such  judgment,  ^^it. 
If,  therefore,  upon  a  fieri  facias  de  bonis  testatoris  on  a 
judgment  obtained  against  an  executor  either  no  goods 

can  be  found  which  were  the  testator's,  or  not  sufficient 
to  satisfy  the  demand,  or  which  is  the  same  thing,  if  the 
executor  will  not  expose  them  to  the  execution,  that  is 
evidence  of  a  devastavit,  and,  therefore,  it  is  very  rea- 
sonable that  the  executor  should  become  personally 
liable  and  chargeable  de  bonis  propriis.  The  most  usual 
course  is  first  to  sue  out  a  fieri  facias  upon  the  judgment, 
and  upon  the  sheriff's  return  of  nulla  bona  to  bring  the 
action,  and  state  the  judgment,  the  writ  and  the  return 
in  the  statement  of  claim.  On  the  trial  the  record  of 
the  judgment,  the  fieri  facias  and  the  return  will  be  suf- 
ficient evidence  to  prove  the  case.  The  executor  becomes 
personally  liable  and  chargeable  de  bonis  propriis. 

1226.  The  executor  may  defend,  and  set  up  that  he  Defence  of 
did  not  waste,  and  under  this  defence  he  may  give  in 
evidence  that  there  were  goods  of  the  testator  which 
might  have  been  taken  in  execution,  and  that  he  showed 

them  to  the  sheriff.  But  the  executor  cannot  set  up  the 
defence  of  plene  administravit,  or  any  other  defence 
which  rests  upon  want  of  assets.  Such  a  defence  would 
be  contrary  to  what  is  admitted  upon  the  judgment.  If 
the  truth  were  that  he  had  no  assets,  he  should  have  set 
it  up  as  a  defence  to    the   original    action,  and    having 
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neglected  to  do  so  he  cannot  be  permitted  to  say  so 
afterwards,  at  all  events  without  a  special  application 
to  the  Court. 

Death  of  122T.  If    a   man    obtains    judgment    against   an 

S^^n^  executor,  and  dies,  his  executor  may  bring  an  action 
upon  the  judgment  against  the  executor,  suggesring  a 
devastavit,  for  such  an  action  is  brought  against  the 
same  person  against  whom  the  judgment  was  had,  and 
by  that  judgment  assets  were  admitted. 

Action  1228.  So,  on  the  other  hand,  if  a  judgment  was  had 

Jf^rei^^nta- against  an  executor,  who  afterwards  dies,  an  action  may, 
tive  ot       si^ee  30  Chas.  11.  c.  7,  extended  and  made  perpetual  by 

4  *f  y  fv^ii  tor 

4  &  5  Wm.  &  M.  c.  34,  be  brought  against  his  executor 
or  administrator  upon  the  judgment  suggesting  a  devas- 
tavit by  the  first  executor,  and  the  judgment  is  as  con- 
clusive upon  the  representative  of  the  executor  as  it  is 
upon  the  executor  himself.  No  action  of  debt,  suggest- 
ing a  devastavit  by  the  executor,  lies  against  him  upon  a 
judgment  obtained  against  his  testator,  because  that  is 
no  admission  of  assets  by  the  executor;  therefore,  in  such 
cases,  it  is  necessary  to  revive  the  judgment  against  the 
executor  to  make  him  a  party  to  it. . 

Death  of  1229.  If  the  testator  died  after  execution  was  sued 

after         ^^*  ^^^  writ  may  be  still  executed  on  his  goods  in  the 
execution,  hauds  of  his  executors  without  taking  any  further  pro- 
ceedings, but  if  a  defendant  dies  after  final  judgment, 
and  before  execution,  the  plaintiff  must  revive  the  judg- 
ment before  he  proceeds. 

Death  of  1280.  Where  the  lessee  of  lands  dies  befoi'e  the 

lan^"^  expiration  of  the  term,  and  his  executor  or  adminis- 
trator continues  in  possession  during  the  remainder, 
distress  may  be  taken  for  rent  due  for  the  whole  temi, 
the  executor  or  administrator  cannot  pleadTplene  admin- 
istravit  in  answer;  so  the  distress  may  be  taken  bj 
virtue  of  8  Anne  c.  14,  ss.  6  and  7,  within  six  month? 
after  the  administration  of  the  tenancy  if  the  executor 
or  administrator  continues  in  possession. 
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1231.  An  executor  or  administrator  is  liable  in  his  Equitable 
representative  character  to  all  equitable  demands  with 
regard  to  property  which  existed  against  the  deceased 

at  the  time  of  his  death. 

1232.  Again,  executors  and  administrators  were  in  Adminis- 
almost  every  respect  considered,  in  Courts  of  Equity,  as  c^urt'of 
tmistees.    Upon  this  principle  those  Courts  exercised  a^"*'^- 
jurisdiction  over  them  in  the  administration  of  assets, 

by  compelling  them  in  the  due  execution  of  their  trust 
to  apply  the  property  to  the  payment  of  debts  and  lega- 
cies, and  of  surplus  according  to  the  will,  or  in  case  ot 
intestacy,  according  to  the  Statute  of  Distributions. 

See  paragraph  11G8  et  »eq, 

1233.  Therefore  a  Court  of  Equity  would  make  an  Account 
order  for  payment  of  an  intestate's  personal  estate,  or 

for  the  distribution  of  an  intestate's  personal  estate, 
and  would  compel  an  executor  or  administrator  in  the 
same  manner  as  it  does  an  express  trustee,  to  discover 
and  set  forth  an  account  of  the  assets,  and  of  his  appli- 
cation of  them. 

1284.  Even  in  a  case  where  the  testator  directed 
that  the  executor  should  not  be  compelled  by  law  to  de- 
clare the  amount  of  a  residue  bequeathed  to  him,  the 
Court  directed  an  account  against  him. 

Maascu  v.  Massey,  2  .Johns.  &  H.  728. 

1 235.  A  single  creditor  may  sue  in  Equity  for  his  Suit  by 
demand  out  of  the  personal  assets,  but  a  person  entitled  editor 
to  a  share  of  monev,  which  is  due  as  a  debt  from  the  *"  Equity. 
testator,  cannot  maintain  a  bill  for  his  own  share,  un- 
less he  sues  on  behalf  of  himself  and  of  other  parties 
interested  in  the  debt,  or  makes  those  persons  parties  to 

the  suit. 

AU'xandvr  v.  MulUna,  2  Russ.  &  M.  568. 
See,   however,   Kules  supra  paragraph  1179. 

1236.  A  Court  of  Equity  always  allowed  a  creditor 
to  sue  on  behalf  of  himself  and  the  other  creditors  of 

K.K.  \.— 2  I 
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the  deceased,  and  has  thereupon  directed  a  general 
account  of  the  estate  and  debts  to  be  taken  against  the 
executor  or  administrator,  or  where  assets  were  ad- 
mitted, and  the  debt  admitted  for  proof,  has  made  an 
immediate  decree  for  payment. 

Woodgate  v.  Field,  2  Hare,  211.  »  • 

Legatees  1237.  Although    the   Court    entertains    suits   by 

or  distn' 

buteea.  cred'tors,  legatees,  and  parties  entitled  in  distribution 
on  behalf  of  themselves  and  all  others,  and  to  exonerate 
the  executor  or  administrator  for  payment  of  assets 
pursuant  to  its  decree,  yet  it  is  not  to  be  understood 
that  such  a  decree  is  absolutely  binding  upon  the  absent 
creditors,  legatees  or  distributees  who  have  had  no 
opportunity  of  proving  their  claims,  and  have  been  guilty 
of  no  laches,  so  that  they  are  entitled  to  no  redress, 
'bnt  are  to  be  deemed  concluded.  On  the  contrary,  al- 
though they  have  no  remedy  against  the  executor  or 
administrator,  yet  they  have  a  right  to  assert  their 
claim  against  the  creditors,  legatees  or  distributees  who 
have  received  it. 

Legatees  entitled  to  a  share  of  the  residue  of  an  estate  are  not 
liound  by  the  accounts  and  proceedinps  in  an  administration  ac- 
tion instituted  by  other  residuary  legatees  in  which  they  have  not 
iK'en  added  as  parties,  and  of  which  they  have  received  no  notice. 
The  judgment  in  such  an  action,  however,  enures  to  their  benefit, 
and  makes  a  fresh  starting  point  in  their  favour  as  against  the 
defence  of  the  Statute  of  Limitations. 

Per  Maclennan,  J.A. — In  the  absence  of  reasonable  efforts  by 
the  executors  of  an  estate  to  discover  the  whereabouts  of  i>ersons 
entitled  to  share  in  the  residue,  they  are  not  protected  if  they, 
even  under  the  order  and  direction  of  the  Court,  distribute  the 
residue  among  the  other  persons  entitled. 

Per  Curiam. — Persons  who  have  received  a  share  of  the  residue 
under  such  circumstances  must  refund  for  the  benefit  of  the  per- 
sons whose  claims  have  been  ignored  the  amount  received  in  excess 
of  the  sum  payable  if  the  division  had  been  properly  made. 

rfftter  V.  Letri^,  20  C.  L.  T.   296. 

Executors  1238.  Although    an    executor   has  a  vear  allowed 

may  be  ^ 

^\ed  for    him  in  Equity  to  pay  logaeios,  yet  that  does  not  extend 
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to  debts,  but  he  is  liable  to  be  sued  the  moment  after  debts  at 
the  testator's  death.  '''''^ 

Nicholls  V.  Judson,  2  Atk.  301. 

\^S9.  The  general  rule  is  that  if  there  are  several  All  execu- 
executors  or  administrators,  they  must  all  be  sued,  be  sued, 
though  some  of  them  be  infants;  therefore,  a  person 
cannot,  either  as  creditor  or  residuary  legatee,  maintain 
a  suit  in  Equity  against  one  co-executor  only;  but  it  is 
only  necessary  to  sue  so  many  of  the  executors  or  ad- 
ministrators as  have  acted. 

1240.  An    estate   cannot    be  administered  in  the  Personal 
Coort  of  Equity  in  the  absence  of  a  personal  representa-  tatWe  re- 
tive;  therefore,  if   the    statements  in  the   case  demon- ^"*'^* 
strate  that  the  Court  cannot  give  the  plaintiff  the  relief 
which  he  asks  without  an  administration  of  the  estate, 
there  must  be  a  personal  representative  of  it  before  the 
Court. 

Ambler  v.  Lindsay,  3  C.  D.  198. 

1241.  If  the  estate  is  to  be  administered,  an  execu- Executor 
tor  de  son  tort  being  before  the  Court  will  not  dispense  tortT" 
with   the   presence  of   a  regular  representative.    He  is 

only  treated  as  executor    for    the    purpose    of    being 
charged,  not  for  any  other  purpose. 

Rayner  v.  Koehler,  L.  R.  14  Eq.  262. 

If^H.  Where  there  is  no  personal  representative,  Adminis- 
bnt  a  special  representative  limited  to  the  subject  of  the  i-^f,^'' *^ 
suit  has  been  appointed  by  the  Court,  the  estate  of  the 
deceased  is  properly  represented  in  the  suit;  inasmuch 
as  the  executor  or  administrator  is  the  trustee  and  pro- 
per representative  of  all  persons  interested  in  the  per- 
fional  estate,  and  has  the  duty  cast  on  him  of  protecting 
it  against  improper  demands,  it  is  not  necessary  or  pro- 
per to  join  either  a  pecuniary  or  residuary  legatee  or  the 
next  of  kin  as  a  party  to  an  action  against  the  executor 
or  administrator  for  an  account  of  the  personal  estate, 
however  interested  such  persons  may  be  to  test  the 
demand  which  has  occasioned  the  suit. 
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Aotiona  1243.  Persons  who  have  possessed  themselves  of 

on  bebalf 

of  estate,  the  property  of  the  deceased,  or  debtors  to  the  estate 
generally,  cannot  be  made  parties  to  an  action  against 
the  executor,  for  regularly  there  can  be  no  suit  against 
the  debtor,  but  by  the  executor  who  hits  the  right  both 
at  law  and  in  equity.  If  he  even  release  and  is  solvent 
neither  a  creditor  nor  a  residuary  legatee  can  bring  any 
bill  against  that  debtor. 

Staunton  v.   Carron  Co.  11   Beav.   140. 

CoUuflion.  1244.  The  Court  will    interfere  if  there  is   some 

special  cause,  as  collusion  or  insolvency;  then  the  action 
may  be  brought  against  the  debtor  and  the  executor. 
In  the  case  of  surviving  partners  of  the  deceased  they 
may  be  made  parties  with  the  executor. 

Saunders  v.  Drticc,  3  Drewr.  140. 

Cestuis  124S.  Although  one  of  two  executors  or  trustees 

when  may  sue  the  other  executor  or  trustee  without  making 
necessary,  ^j^^  cestuis  que  trust  parties  to  the  suit,  yet  where  such 

cestuis  que  trust  have  participated  in  the  breach  of  trust 

they  are  necessary  parties. 

Jesse  V.  Bainctt,  6  De  G.  M.  &  G.  609. 

Equity  1246    Although  suits  in  Equity  are  not  within  the 

stoSte  of  words  of  the  Statute  of  Limitations,  21  Jas.  I.,  e.  16,  yet 

tionsT  ^^^y  ^^^  within  the  spirit  and  meaning  of  it,  and,  there- 
fore upon  all  legal  demands  Courts  of  Equity  were  bound 
to  yield  obedience  to  its  provisions. 

Flood  V.  Patterson,  29  Beav.  293. 

EflFectof  1247.  General! V  speaking,  the  Statute  of  Limita- 

trustor       ,.  J.J         i  '   .  ,  ,.       , 

charge  on  tions  did  uot  ruu  agaiust  the  trust;  accordingly  a  trust 
real  estate,  ^j.  charge  created  by  will  upon  the  real  estate  for  the 
payment  of  debts  prevented  the  statute  from  running 
against  such  debts  as  were  not  barred  in  the  testator^s 
lifetime,  though  such  a  trust  did  not  revive  a  debt  on 
which  the  statute  had  taken  effect  before  the  will  came 
into  operation,  namely,  before  the  testator's  death. 

O'Connor  v.  Hasltm,  5  H.  of  L.  C.  170. 
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1248.  But  a  trust  or  charge  by  will  on  the  personal  On  peison 
estate  did  not  at  all  prevent  the  operation  of  the  statute, 

for  the  law  vested  the  personal  estate  of  the  deceased  in 
his  executors  or  administrators  as  a  fund  for  the  pay- 
ment of  his  debts,  and  he  could  not  by  his  will  create  a 
special  trust  for  that  purpose,  and  consequently  such  a 
trust  had  no  legal  operation. 

Evans  v.  Ttcecdy,  1  Beav.  55. 

1249.  In  a  case  where  the  statute  was  pleaded  in  Preaump'   , 
bar  to  a  legacy,  demanded   due  20   years  before  Lord  jj^yment. 
Nottingham  held  that  the  legacy  was  not  barred  by  the 
statute,  nor  ever  had  been  so;  though  before  the  Limita- 
tions of  Actions  Act  no  statute  could  be  pleaded  to  a 
legacy,  yet  presumption  of  payment  from  permitting  the 

assets  to  be  distributed  without  claiming  the  legacy  was 
a  good  ground  of  defence  by  way  of  answer.  Although, 
generally  speaking,  long  lapse  of  time  might  lead  to  the 
presumption  of  payment,  yet  that  presumption  was 
liable  to  be  rebutted  by  circumstances. 

Ravensa-oft  v.  Fr /«&//.  1  CoU.  1(5,  23. 

1250.  In  a  suit  against  an  executor  or  administra-  Liability 
tor,  other  than  a  suit  for  a  general  administration  of  the  of  admin- 
assets,  the  liability  to  costs  will,  generally  speaking,  be  »^^**^o"- 
governed  by  the  ordinary  rule  which  throws  them  on  the 
unsuccessful  party.    Accordingly,  if  the  executor  or  ad- 
ministrator is  sued  in  Equity  by  a  creditor  for  the  debt 

of  a  deceased,  and  the  creditor  succeeds  in  establishing 
his  demands,  the  Court  will  direct  the  payment  of  the 
amount  due  to  the  creditor  together  with  his  costs  out 
of  the  assets.  The  executor,  however,  will  not  be  de- 
creed to  pay  the  costs  if  the  assets  are  insufficient  to 
pay  both  debt  and  costs. 

1251.  Where  a  suit  is   instituted   either    bv  credi- Costs  as 
tors  or  residuary  legatees  for  a  general  administration  solicitor 
of  assets,  so  that   the  whole  estate  of  the  deceased  is  ^^^  ^^^^^^' 
necessarily  taken  from  the  hands  of  the  personal  repre- 
sentative   and    distributed    under  the    direction  of  the 
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Court,  his  costs  of  suit  as  between  solicitor  and  client 
are,  generally  speaking,  provided  for.  Even  where  the 
assets  are  insufficient  to  pay  the  creditors  of  the  de- 
ceased, these  costs  continue  the  first  charge  on  the- 
estate.  But  even  if  the  suit  was  occasioned  bv  the 
ignorance  or  unreasonable  caution,  or  by  the  mis- 
behaviour or  the  negligence  of  the  executor  or  adminis- 
trator, his  costs  of  the  suit,  or  of  so  much  of  the  suit  as 
was  occasioned  by  such  miscarriage,  will  not  be  allow- 
ed; whilst  in  cases  marked  by  fraud,  evasion  or  neglect 
of  duty,  the  Court  will  not  merely  refuse  to  allow  the 
executor  his  costs  out  of  the  assets,  but  will  order  him 
to  pay  the  costs  of  the  suit,  or  of  so  much  of  the  suit  as 
is  attributable  to  the  breach  of  duty  on  his  part. 

WiUiams,  p.  2043. 

Cdsesasto         12S2.  In  addition  to  the  authorities  already  cited 

costs,    oee 

also  para-  paragraph  11G7  the  following  will  be  found  useful: 

graph  1167 . 

Reckless  proceedings. 

Be  Woodhall,  2  O.  R.  45G. 

Allowauces  for  litigation. 

mil  V.  mil,  6  O.  R.  244. 

Just  allowauces. 

rn  re  Williams,  22  A.  R.  196. 
McDonald  v.  Davidson,  6  A.  R.  320. 

Where  executors,  in  good  faith,  unsuccesshilly  defended  a  suit 
on  a  note  given  by  their  testator,  the  Court,  in  pronouncing  a  decree 
against  them,  declared  them  entitled  to  deduct  their  costs  as 
between  solicitor  and  client,  out  of  their  testator's  estate. 

McKellar  v.  Prangky,  et  al.,  25  Chy.  545. 

Administration  suit. 

Re  Camtton,  Dates  v.  Cannon,  13  O.  R.  70. 

Action   by   administrator  for   claim  due  deceased. 

Cretce-Read  v.  Cape  Breton,  14  S.  C.  R.  at  page  14. 

Costs  of  1253.  After  the  costs  of  the  executor  or  adminis- 

^    **  *  *    trator  are  satisfied,  the  next  claim  on  the  fund  is  that  of 
the  plaintiff  in  the  suit  for  his  costs  incurred  in  it. 

Th^wipson   V.  CI  ire,  11   Beav.  475. 
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1254.  The  principle  in  creditors'  suits  is  that  where  Fund  in- 
the  suit  is  properly  instituted,  and  the  fund  to  be  ad-toMy'' 
ministered  is  insufficient  to  pay  the  plaintiff  his  costs,  f -J^^ 
those  who  have  come  in  and  received  a  benefit  under  the 
decree  must  contribute  to  make  good  that  loss  which  the 
plaintiff  has  made  good  on  behalf  of  all  the  creditors. 
One   consequence  of  this    right  of  the  plaintiff  to  his 
costs  appears  to  be  that   if   the   executor    or  adminis< 
trator  after  judgment  makes  payment  of  a  debt  with 
a  view  to  be  reimbursed  out  of  the  fund  in  Coui't,  his 
right  to  be  reimbursed  must  be  postponed  to  the  pay- 
ment of  the  plaintiff's  costs,  that  is,  he  must  run  the  risk 
of  the  funds  not  being  sufficient  to  pay  the  costs  and  also 
to  reimburse  him. 

JavksQU  V.  Woolleu.  12  Sim.   16,  17. 

1255.  A  creditor  coming  in  and  establishing  his  Costs  (.f 
debt  is  entitled  to  such  costs  as  shall  be  fixed  bv  the*"*^'^*^' 

t- 

Court. 

1256.  Next  of  kin,  who  are  not  parties,  are  allow- of  next  of 
ed  the  same  costs  as  if  the  plaintiffs  had  brought  them  ^' 
regularly  before  the  Court  as  parties;  therefore,  if  they 
would,  as  parties,  have  been  entitled  to  their  costs  of 
proceedings  in  the  Master's  office  for  the  puiT>ose  of 
making  out  their  claim  and  their  costs  of  appearing  on 
further  directions,  but  not  otherwise,  they  shall  also  be 
allowed  these  costs  on  taxation. 

Fmton  V.   Tr<?//«,   7  C.   D.  35. 

1257.  Tn  a  creditor's  suit,  if  it  turns  out  that  there  Plaintiff 
are  no  assets  applicable  to  the  plaintiff's  debt,  the  plain- ^ered  to 
tiff  will  be  ordered  to  pay  the  costs.  P*y  *»**«• 

Fttllcr  V.  Orccn,  24  Beav.  217. 

1 258.  The  Court  will,  immediately  upon  admission  Funds  to 
of  assets  by  an  executor  or  administrator,  order  so  much  intoCourt. 
as  he  admits  to  have  in  his  hands  to  be  paid  into  Court, 
though  it  was  formerly  thought  necessary  for  the  plain- 
tiff  to  show    that   the    executor  or  administrator  had 
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accounts  with  those  of  his  own  trading  concerns,  he  can- 
not thereby  protect  himself  from  producing  the  original 
bool^s  in  which  any  part  of  these  accounts  may  be  in- 
serted. 

Accounts,  estoppel  by  rendering. 

Taylor  v.  MagratK,  10  (J.  R.  6G9. 

'McGregor  v.  Oaulin,  4  U.  C.  R;  378,  considered  and  dis- 
tinguished. 

1209.  As  between  an  executor  bound  to  produce 
and  his  partners  in  trade,  if  the  partners  have  permitted 
him  to  mix  the  accounts,  they  cannot  afterwai ds  objtet 
to  the  production. 

1IS270.  In  a  case  where  the  executor  has  admitte<l 
baring  lent  to  the  House  part  of  the  trust  property,  and 
that  they  have  been  dealing  with  it,  there  is  no  doubt 
that  production  can  be  enforced. 

1271.  If  a  plaintiff's  demand  be  uncontested  or 
proved,  and  the  executor  admits  assets,  the  plaintiff  is 
entitled  to  immediate  payment  without  taking  the 
accounts. 

Woodgatc  v.  Field,  2  Hare,  211. 

1372.  An  admission  of  assets  for  the  payment  of 
a  legacy  is  an  admission  of  assets  for  the  purpose  of  the 
suit,  and  extends  to  costs  if  the  Court  thinks  fit  to  give 
them. 

Ilvirts  V.  Hetrcs,  4  Sim.  1. 

1273.  If  it  is  charged  that  the  executor  has  ren- 
dered himself  personally  liable  to  pay  the  plaintiff's 
debt  or  legacy  by  an  admission  of  assets  made  before 
suit,  or  by  any  other  means,  and  the  plea  can  sustain 
this  allegation,  he  will  entitle  himself  to  a  decree  for 
payment  at  once.  An  admission  of  assets  by  an  executor 
or  administrator  can  never  be  retracted  in  a  Court  of 
Equity,  unless  a  case  of  mistake  be  most  clearly  estab- 
lished. 

Roberta  v.  Roberts,  cited  1  Bro.  C.  0.  487. 
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1IS274.  If  an  executor  changes  the  nature  of  the 
testator's  estate,  the  general  rule  is  that  this  is  a  con- 
version, and  as  money  has  no  earmark  it  cannot  be 
followed;  but  the  executor  by  such  transaction  has 
made  himself  liable  to  a  devastavit  for  which  the  party 
injured  must  seek  satisfaction  out  of  the  executor's  own 
eflfects.  But  if  an  executor  for  the  benefit  of  a  testator's 
estate,  invests  part  of  it  in  the  funds,  or  transfers 
money  from  one  stock  to  another,  this  is  not  a  conver- 
sion, but  it  may  still  be  followed  as  much  as  if  it  had 
continued  in  the  same  condition  as  at  the  testator's 
death. 

Waiie  T.  WTiancood,  2  Atk.  159. 

1275.  In  case  of  an  executor  committing  a  devas-  Debt, 
tavit,  and  a  decree  for  payment  of  the  amount,  the  debtgjdered  *' 
is  considered  as  due  from  the  time  of  the  devastavit,  and  ^"®- 
not  from  the  date  of  the  decree. 

12T6.  In  framing  an   order    under  Con.  Rule  19S  Order  for 
appointing  an  administrator  ad  litem,  it  is  not  sufficient  traSon^ad 
that  the  order  state  "  it  is  ordered  that  A.  be  and  he  is  ^^°*- 
hereby  appointed  administrator  ad  litem  to  the  estat^e 
of  B.";  the   order  is  really  a  grant   of   administration, 
and  should  contain  the  particulars  mentioned  in  rule  48 
of  the  Surrogate  rules:  and  if  such  is  the  fact,  should 
also,  in  view  of  R.  S.  O.  (1897)  c.  59,  s.  67,  state  that  the 
administration  is  of  the  real  and  personal  estate. 

Cameron  v.  PMUips,  13  P.  R.  141. 

1277.  A.  makes  a  note  payable  to  B.  or  order;  B. 
endorses  to  C,  who  endorses  to  D.;  D.,  the  holder,  dies, 
leaving  B.  one  of  the  executors.  The  executors  of  D. 
sue  C.  Held,  that  D.,  having  made  B.  his  executor,  B. 
was  discharged,  and  that  there  was  no  remedy  against 
the  subsequent  endorser. 

Jenkins  v.  McKenzie,  6  U.  C.  R.  544. 

127A.  Section  10  of  the  Evidence  Act  (R.  S.  O.  In  actiors 
1897,  c.  73),  provides  as  follows:—  ^gam^t 

10.  In  any  action  or  proceeding  by  or  against  the  heirs,  execu-  [f [{"^^"'f 
tors,  administrators,  or  assigns  of  a  decease<J  person,   an  opposite  a  deceafed 
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person,  the  or  Interested  party  to  the  notion  shall  not  obtain  a  verdict,  jud?- 

evidence  of 

the  oppo-    ^^^^  ^^  decision  therein,  on  his  own  evidence,  in  respect   of  any 

pite  party  matter  occurring  before  the  death  of  the  deceased  person,  unless 
corrol^r  *"^^  evidence  is  corroborated  by  some  other  material  evidence, 
ated.'  R-  S.  0.,  1887,  c.  61.  s.  10. 

Radford  v.  Macdonald,  18  A.  R.  1G7. 

Green  v.  Mcljeod,  23  A  .R.  C76. 

Re  Slaehler,  21   A.  R.  266. 


Effect  of  12T9.  A  judgment  against  executors  is  only  prima 

against      facie  evideuce  of  its  being  for  a  debt  due  by  the  testator. 

and  the  parties  interested  in  the  real  estate  are  at  libi^rty 

to  disprove  it. 

In  an  action  by  a  judgment  creditor  on  a  judgment 
recovered  on  a  promissory  note  discounted  by  him. 
which  note  was  received  bv  the  executors  for  the  sale  of 
personal  property  of  the  testator,  and  indorsed  ^'  with- 
out recourse ''  to  the  plaintiff. 

Held,  that  the  indorsement  of  the  note  by  tht* 
executors  would  not  make  it  a  debt  of  the  testator  in 
the  hands  of  the  indorsee. 

Held,  also,  that  the  effect  of  the  DeA'olution  of 
Estates  Act  and  amendments,  acted  upon  by  th(?  regis- 
tration of  a  caution  under  the  sanction  of  a  County 
Court  Judge,  after  the  twelve  months  had  expired,  was 
to  place  lands  of  a  testator  again  under  the  power  of 
his  executors  so  that  tbey  could  sell  them  to  satisfy 
debts:  and  that  the  expression  "in  the  hands  "  of  execu- 
tors, as  applied  to  property  of  the  testator,  is  satisfied 
if  it  is  under  their  control  or  saleable  at  their  instancr*; 
and  that  the  operation  of  a  devise  of  lands  is  only  j>ost- 
poned  for  the  purposes  of  administration,  and  the  estate 
does  not  pass  through  the  medium  of  the  executors,  but 
by  the  operation  of  the  devise. 

Janson  v.  Clyde,  31  O.  R.  579. 


Judgment  against  executors,  effect  of. 

Re  Hague,  Ti:adei-8  Bank  v.  Murray,  13  O.  R.  727. 
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1280.  In  a  mortgage  action  for  foreclosure,  al- 
though it  may  be  that  since  the  Devolution  of  Estates 
Act,  as  a  matter  of  title,  the  record  is  complete  with  the 
general  administrator  of  the  deceased  owner  of  the  equity 
of  redemption  as  the  sole  defendant;  yet,  as  a  matter  of 
procedure,  the  infant  children  of  the  deceased  are  proper 
parties,  and  as  such  should  appear  as  original  defen- 
dants, unless  some  good  reason  exists  for  excluding 
them. 

Keen  V.  Codil,  14  P.  R.  1*  . 

1281.  A    mortgage    action    against    the  surviving  Mortgage 
husband  and  infant  children  of  the  mortgagor,  who  diedf^^**^" 
intestate  in  February,  1892,  was  begun  before  the  lapse 

of  a  year  from  the  death: — 

Held,  that  the  plaintiff  was  entitled  after  the  lapse 
of  a  year,  to  judgment  for  the  enforcement  of  her  mort- 
gage, without  having  a  personal  representative  of  the 
mortgagor  before  the  Court,  no  administrator  having 
been  appointed  and  no  caution  registered  under  the 
I>evolution  of  Estates  Act. 

Ramus  v.  Dow,  15  P.  R.  219. 

Recovery  against  representatives  of  person  charged  with  frai:d. 

Hamilton  Prov.  v.  Cornell,  4  O.  R.  623. 

Action  to  set  aside  will — costs  of  next  of  kin  intervening.     See 
paragraph   6G. 

Logan  v.  Herring,  19  P.   R.   168. 
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Mr.  Haury  Vigkon,  F.C.A. 

President  of  the  Institute  of  Chartered  Aecottntants. 


I  will   assume  for  my  purpose  this  evening,   that  probate   has 
been  granted  before  the  accountant  has  been  called  in. 

It  will  be  found,  perhaps,  that  few  books  have  been  kept  by  the 
executors— possibly  only  a  cash  book— showing  actual  receipts  and 
payments— so  as  to  have  some  record  of  the  transactions;  bat  no 
ledger  containing  an  account  of  the  estate,  which  they  (the  execu- 
tors) have  to  deal  with,  or  in  which  the  entries  from  the  cash  book 
have  been  classified,  so  as  to  show  the  necessary  particulars  required 
to  make  up  the  residue  account;  and  also  bank  pass  book,  cheque 
book,  and  a  batch  of  papers  and  receipts  amongst  which  will  doubt- 
less be  found  a  solicitor's  bill.  The  latter  is  usually  one  of  the 
most  useful  documents  in  the  parcel,  as  a  perusal  of  it  will  invar 
iably  give  you  a  history  of  the  transactions  of  the  trust,  and  throw 
much  light  on  entries  and  matters  which  you  will  presently  have 
to  deal  with. 

Then  comes  the  question,  what  books  are  necessary  to  be  kept 
SQ  as  to  show  a  clear  and  concise  account  of  the  estate  which  hat 
come  into  the  hands  of  the  executors,  and  the  manner  in  which  U 
has  been  dealt  with;  and  what  is  the  best  method  to  adopt  so  as 
to  present  it  in  a  clear,  pithy  and  simple  form,  at  once  to  meet 
the  requirements  of  the  residuary  account,  and  be  such  that  ex 
ecutors — who  are  not  professional  accountants— may  be  able  to  refer 
to  and  understand  for  themselves,  without  having  to  ask  constantlr 
for  explanations. 

It  seems  to  me  that  this  is  what  is  required,  and  the  simpler 
the  accounts  are  kept  the  bettor,  whether  we  are  dealing  with  trust  or 
any  other  accounts,  provided  they  contain  all  that  is  necessary  to 
attain  the  object  for  which  they  are  designed. 

The  books  required  are  two  in  number,  cash  book  and   ledger, 
both  combining  the  journal  features  of  full  details. 


'  t 
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The  advantage  of  dispensing  with  a  journal  is  that  it  is  par- 
ticularly desirable,  In  these  accounts,  that  the  ledger  should  contain 
the  fullest  particulars  of  all  the  entries,  so  that  the  effect  of  the 
various  transactions  may  readily  be  traced,  without  having  recourse 
to  any  other  book. 

It  is  an  advantage  to  be  able  to  see  in  the  most  concise  form 
possible  all  the  transactions  of  the  estate,  and  if  the  ledger  and 
the  cash  book  can  be  made  to  show,  with  a  little  extra  detail,  the 
particulars  usually  given  in  the  journal,  I  think  it  advisable.  It 
saves  at  least  one  book  of  reference,  and  gives  every  particular 
required    without  having  to  be  constantly  turning  to  the  journal.  * 

In  some  cases  the  word  journal  would  fully  describe  the  first 
of  these,  although  It  will  be  found  convenient  to  keep  it  in  the  form 
of  a  cash  book,  as  executors  rarely  keep  cash  in  hand  If  they  are 
wise,  most  of  their  receipts  being  paid  direct  into  the  bank,  and 
most  of  their  payments  being  made  by  cheque,  which  means  credit- 
ing the  account  on  which  the  receipt  is  derived  and  debiting  the 
bank,  or  debiting  the  account  on  which  the  payment  Is  made,  and 
crediting  the  bank,  as  the  case  may  be. 

In  the  first  place  it  will  be  found  convenient  to  raise  the  ac- 
counts in  draft,  as  in  the  process  of  your  work  you  are  sure  to  . 
meet  with  items  requiring  explanation  before  you  can  decide  to 
what  account  they  should  be  placed,  or  what  proportion  may  be 
capital  or  what  income;  and  if  you  do  not  find  It  necessary,  as  you 
proceed,  to  make  alterations  and  corrections  in  entries  which  you 
may  have  already  made,  you  will  indeed  be  fortunate  in.  having  a 
trust  committed  to  your  care.  In  which  the  information  in  your 
possession  Is  unusually  complete  and  straightforward.  For  this 
purpose  two  ordinary  cheap  books,  with  card  or  paper  backs— both 
ruled  alike,  namely,  in  the  form  of  an  ordinary  cash  book,  with 
double  cash  columns — will  be  found!  most  convenient,  one  for 
the  cash  book,  and  the  other  for  the  ledger.  This  form 
will  be  found  very  suitable  for  the  ledger,  as  It  will  afford  you 
ample  room  to  detail  full  descriptive  particulars  of  the  entries, 
which  in  trust  books  is  indispensable,  as  well  as  separate  cash 
columns  for  income  and  capital.  The  latter.  In  the  case  of  invest- 
ments and  personal  accounts  of  settled  legacies,  enables  the  capital 
''nd  Income  to  be  dealt  with  separately  In  one  account,  and  so  obvi- 
ates the  necessity  of  having  two  accounts,  and  secures  the  conveni- 
ence of  having  the  whole  matter,  in  respect  of  an  Investment  or 
settled  legacy,  before  you  at  one  opening. 

Having  obtained  these  books,  you  will  find  it  of  great  service 
and  a  saving  of  much  time  and  trouble  afterwards  if  you  carefully 
peruse  the  will,  and  enter  a  short  abstract  of  its  provisions  and 
dispositions  on  the  fly  leaf  of  one  of  them,  in  addition  to  such  par- 
ticulars as  the  date  of  the  will,  date  of  death,  date  of  grant  of  pro- 
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bate,  at  what  amount  sworu,  the  names  and  addresses  of  the  ex- 
ecutors and  trustees;  and  where  there  are  legatees,  under  age — not 
coming  Into  the  full  benefit  of  their  legacies  until  they  have  attained 
their  majority — the  dates  of  their  respective  births,  so  that  in  cise 
of  a  long  trust,  in  which  in  all  probability  you  will  be  entrusted 
with  an  annual  audit  of  the  accounts,  you  may  not  lose  sight  of 
these  matters,  but  have  all  the  Information  required  readily?  at 
hand,  without  time  after  time  having  to  wade  through  the  legal 
phraseology  of  these  somewhat  lengthy  documents,  which  must  of 
necessity  be  the  case  where  some  course  of  this  description  is  not 
adopted,  as  no  professional  man,  in  the  multiplicity  of  business 
which  passes  through  his  hands,  can  reasonably  expect  to  commit  to 
memory  from  year  to  year  the  variety  of  provisions  contained  In 
all  the  wills  regulating  his  trusts. 

When  you  have  done  tliis,  and  carefully  read  through  the  batch 
of  papers  to  which  I  have  alluded,  you  will  find  yourself  tolerably 
well  acquainted  with  the  leading  points  of  the  matter  in  hand, 
have  a  very  fair  idea  of  the  framework  of  your  task,  and  be  ready 
to  commence  raising  the  necessary  entries  for  the  basis  of  your 
accounts. 

You  first  ascertain  if  the  various  Items  of  the  estate  returned 
in  the  form  for  probate  are  accurate,  and  in  case  any  difference 
should  arise  In  consequence  of  information  which  lapse  of  time  may 
have  revealed,  or  from  any  other  cause,  you  make  a  note  of  it. 

You  then  commence  your  cash  book  and  ledger  with  entries  of 
the  personal  estate,  first  crediting  capital,  and  debiting  the  various 
accounts  of  which  it  Is  composed  in  such  order  as  you  proiwse  to 
open  them  In  the  ledger,  capital  account  being  the  first. 

When  the  ledger  entries,  setting  forth  the  personal  estate  have 
been  made,  and  posted  to  the  respective  accounts  in  the  order  re- 
ferred to,  you  will  then  have  got  a  fair  start,  and  the  capital  ac- 
count will  show  the  total  personal  estate  of  which  the  testator  died 
possessed.  If  this  agrees  with  the  amount  sworn  to  for  probate, 
or  at  any  rate  does  not  exceed  it  to  such  an  extent  as  to  render  the 
executors  liable  to  payment  for  further  duty,  well;  but  if,  on  tiie 
contrary,  it  exceeds  the  amount  so  much  as  to  show  that  insufficient 
duty  has  been  paid,  you  should  at  once  communicate  with  your 
client,  in  order  that  he  may  give  you  definite  instruction  thereon. 

Having  so  far  proceeded,  it  is  then  necessary  to  complete  the 
capital  account  by  making  the  entries  through  the  ledger  of  real 
estate,  and  any  other  estate  not  included  in  the  above. 

Here  it  may  be  pointed  out  that  by  recent  enactments  of  tb«» 
legislature  the  executors  or  trustees  are  required  to  deal  with  the 
whole  of  the  estate,  whether  real  or  personal.  A  separate  account 
(should  be  opened  with  each  parcel  of  real  estate,  and  on  the  opposite 
folio  an  account  of  the  encumbrance  (If  any)  existing  against  it. 
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The  whole  transaction  relating  to  that  particular  item  of  capital 
can  then  be  seen  at  a  glance,  i.  e.,  the  parcel  of  real  estate;  the 
encumbrance  on  same;  the  revenue  derivable  from  the  rental,  lease 
or  use  of  the  property;  the  cost  of  carrying  the  mortgage. 

And  although  the  real  estate  may  be  specifically  devised,  it 
is  always  well  to  pass  it  through  the  books  by  debiting  real  estate 
and  crediting  capital,  and  when  you  appropriate  the  estate,  debit 
capital  and  credit  the  devisee  by  a  transfer  from  real  estate  account, 
which  will  close  the  transaction.  By  adopting  this  course  the  books 
will  show  the  disposition  of  the  whole  estate  of  which  the  testator 
died   possessed,  whether  personal  or  real. 

I  now  assume  that  the  whole  estate,  real  and  personal,  of  which 
the  testator  died  possessed,  has  been  entered  with  full  descriptive 
particulars  in  the  cash  book  and  ledger,  and  that  the  values  inserted 
are  either  the  amounts  actually  realized  or  vouched  by  valuations, 
and  certificates  of  competent  authorities;  that  the  entries  have  been 
duly  classified  and  posted  to  accounts  opened  in  the  ledger  with  each 
investment  in  the  order  I  have  indicated,  and  that  all  the  entries 
of  capital,  as  distinct  from  income,  have  been  entered  in  the  outer 
or  capital  column  in  the  ledger,  and  those  of  income  in  the  inner  or 
income  column.  I  assume  that  the  date  which  has  been  affixed  to 
these  entries  is  the  date  of  the  death,  and  that  all  rents  and  income 
due  and  accrued  at  death  have  been  apportioned,  as  if  accruing  from 
day  to  day,  and  treated  as  part  of  the  capital  estate,  in  accordance 
with  the  law;  and  that  the  books  now  contain  an  account  of  the 
whole  of  the  assets  of  the  testator,  and  show  exactly  the  estate 
which  the  executors  have  to  deal  with. 

The  next  thing  to  be  proceeded  with  is  the  dealing  with  th€ 
estate,  which,  of  course,  comprises  the  transactions  of  the  execu- 
tors, and  as  it  consists  entirely  of  receipts  and  payments,  it  will 
appear  in  the  form  of  a  cash  account,  the  entries  being  made  in  the 
order  of  date  in  which  the  transactions  are  effected. 

The  first  entry  will  be  the  cash  In  the  house,  brought  from  the 
previous  ledger  entries,  then  following,  on  the  debit  or  receipt  side, 
will  come  sums  received  in  payment  of  book  debts,  proceeds  of 
shares  and  other  investments  realized,  also  rents,  dividends,  inter- 
est, etc.,  received,  which  are  Income  and  cheques  drawn  on  the 
bank,  which  in  reality  are  receipts  from  the  bank,  of  moneys  drawn 
out  to  discharge  payments,  and  will  be  balanced  by  corresponding 
entries  on  the  credit  or  payment  side.  On  the  credit  side  will  appear 
all  payments  and  disbursements  made  by  the  executors  in  discharge 
of  debts  due  by  deceased  funeral  and  testamentary  expenses,  duties 
and  payments  into  bank,  etc. 

Touchers  should  be  produced  for  all  these  payments,  and  where 
they  contain  items  incurred  previous  to  death,  as  well  as  those  in- 
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curred  subsequently,  such  items  should  be  carefully  separated  and 
clasi^ified,  so  as  to  insure  their  ultimate  entry  in  the  right  account. 

The  payments  will  be  found  to  comprise  : 

1.  Probate  and  administration,  which  includes  fees  payable  on 
the  grant  of  probate. 

2.  Funeral  expenses,  which  includes  coffin,  hearse  and  carriages, 
interment  fees,  gravestone  and  monument,  family  mourning,  etc. 

3.  Executorship  expenses,  including  yaluation  fees,  law  cost«. 
accountants  charges,  travelling  expenses,  cheque  books  and  the 
numerous  expenses  incident  to  the  execution  of  the  trusts. 

4.  Debts  on  simple  contract,  comprising  debts  owing  by  the 
testator,  rent,  taxes,  wages,  etc. 

5.  Debts  on  mortgages  (if  any)  with  interest  due  at  death. 

6.  Debts  on  bonds  and  other  securities,  etc. 

7.  Pecuniary  legacies. 

Accounts  should  be  opened  in  the  ledger  under  these  headings, 
following  those  already  opened,  and  the  various  payments  previ- 
ously and  correctly  classified  in  the  cash  book,  duly  posted  to  them 
respectively. 

In  posting  the  various  entries  from  the  cash  book  to  the  ledger, 
I  would  here  observe  that  care  must  be  taken  to  post  all  sums  re- 
ceived on  account  of  income,  such  as  dividends  on  shares.  Interest 
on  mortgages,  rents  on  properties,  etc.,  to  the  respective  accounts 
opened  with  these  investments  in  the  ledger,  in  the  inner  or  income 
column,  as  well  as  all  payments  for  repairs,  insurance,  etc.,  that 
may  be  made  on  account  of  the  properties,  which,  with  very  few 
exceptions,  are  chargeable  against  income. 

It  will  now  be  necessary  to  make  closing  entries,  transferrin: 
the  several  accounts  under  the  head  of  payments,  already  refenvd 
to,  viz.,  probate  duty,  funeral  expenses,  executorship  expenses,  debts* 
etc.,  etc.,  to  the  debit  of  capital  account.  It  will  also  be  necessarr 
to  transfer  to  the  debit  of  this  account  any  deficiency  that  may  hare 
arisen  in  the  realization  of  investments,  etc.,  or  property  previou^r 
taken  at  valuations,  as  well  as  to  place  to  the  credit  of  the  same 
account  any  excess  that  may  have  been  realized  over  and  above 
such  valuation. 

When  all  these  entries  have  been  made  a  balance  should  be 
struck  and  brought  down,  which,  in  the  event  of  all  tiie  debt^ 
having  been  paid,  liabilities  discharged  or  provided  for,  and  assetit 
realized,  will  be  the  net  amount  of  estate  applicable  to  legacies  anJ 
bequests.  In  the  cases  where  there  is  still  a  portion  of  the  estati* 
unrealized  and  debts  outstanding,  a  reserve  should  be  made,  equal 
to  the  amount  at  which  such  items  have  been  valued  in  the  at- 
counts,  and  may  be  carried  forward  as  a  balance  only  to  be  divided 
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when  realized.  In  the  event  also  of  an  annuity  for  life  being  be- 
queathed, either  a  sum  should  be  separately  invested  to  produce 
the  amount  of  such  annuity,  or  if  paid  out  of  the  Income  of  the 
estate  a  sufficient  portion  of  the  capital  should  bo  reserved  out 
of  the  residue  to  cover  it  before  division.  Matters  of  this  descrip- 
tion, and  any  special  matter  of  the  nature  of  a  contingent  liability 
which  often  happens,  having  been  duly  provided  for,  so  as  to  pro- 
tect the  ej^ecutors  from  parting  with  any  estate  not  absolutely  ascer-- 
tained  by  realization,  you  may  proceed  to  apply  the  balance  as 
directed  by  the  Will. 

First  will  come  pecuniary  legacies,  if  any,  for  which  any  entry 
should  be  made  through  the  ledger,  debiting  capital,  and  credit- 
ing legatee  in  a  separate  account,  which  account  or  accounts,  will 
be  closed  when  the  actual  payments  are  made,  by  posting  the  cash 
to  the  debit. 

When  the  pecuniary  and  specific  bequests  have  been  duly  pro- 
vided for  the  balance  will  be  the  residue  of  capital. 

It  now  remains  to  close  those  accounts  relating  to  Income, 
which  are  the  sums  placed  to  the  credit  of  the  various  investments 
for  dividends,  interest,  rents,  etc.,  less  the  proportion  accrued  at 
death,  which  has  been  already  posted  to  the  debit  In  the  first  en- 
tries made  in  the  ledger  of  testator*s  estate  at  death. 

The  balance  is  transferred  by  debiting  these  accounts  respec- 
tively, and  crediting  income  account. 

The  books  now  contain  in  a  concise  form  all  the  information 
requisite  to  complete  the  residuary  account,  and  the  schedules  re- 
quired to  accompany  it,  and  it  will  be  well  to  make  out  a  state- 
ment of  affairs  showing  such  particulars  along  with  the  schedules 
as  will  enable  the  beneficiaries  to  clearly  understand  the  disposi- 
tion of  the  estate  thus  far. 

It  will  be  necessary  to  shew  what  property  has  been  converted 
into  money,  and  the  date  of  such  conversion,  as  separate  columns 
are  provided  for  money  received  and  property  converted  into  money, 
and  for  the  value  of  property  not  converted  into  money.  In  the 
latter  case  the  value  of  the  property  at  the  time  the  account  is 
rendered  is  required,  and  inventories  and  proper  valuations  must 
be  produced,  so  that  care  must  be  taken  to  ascertain  whether  any 
variation  has  arisen  since  the  accounts  were  opened,  and  to  adjust 
them  accordingly.  The  shares  not  converted  into  money  are  to  be 
valued  at  the  average  price  of  the  day  on  which  the  account  is 
<1ated,  and  if  there  be  shares  in  many  companies,  it  may  be  con- 
venient to  insert  the  total  amount  or  value  in  this  account,  and 
annex  a  schedule  of  the  particular  shares.  When  the  various 
amounts  are  entered  in  the  account  under  the  respective  headings 
therein  required,  the  total  of  the  first  column,  in  which  all  property 
")n verted  into  money  has  been  entered,  is  carried  out  into  column 
-Vo.  2  and  cast  up  with  it,  the  total  being  the  total  property. 
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We  uow  come  to  the  deductions  foi*  payments,  which  include 
probate  duty,  funeral  expenses,  executorship  expenses,  debts  under 
three  distinct  hea(9ings,  viz.,  simple  contract  debts,  mortgage  ditio. 
and  those  on  boads  and  other  securities,  and  then  pecuniary  lega- 
cies. A  schedule  of  the  debts  signed  by  the  executor  or  administra- 
tor is  to  be  annexed,  and  the  particulars  of  any  other  lawful  pay- 
ments, and  of  the  funds  and  other  securities  purchased  and  inserted, 
with  the  date  of  such  purchase.  These  deductions  are  entered  in 
an  inner  column  and  the  total  carried  out,  and  deducted  from  thv 
total  property,  leaving  the  net  amount  of  property  to  be  carrie*! 
forward  to  the  next  page  of  the  account,  in  which  must  be  inserted 
and  added  the  accumulations  of  interest,  dividends,  rents,  etc.,  from 
the  date  of  death  to  date  of  account,  classified  in  the  manner 
therein  described.  From  this  total  should  be  deducted  payments 
out  of  interest  on  mortgages,  bonds,  legacies,  etc.,  payment  on  ac- 
count of  annuities  and  other  payments  (if  any),  comprising  expenses 
incurred  in  the  management  of  the  trust  estate,  and  chargeable 
against  income,  and  a  balance  again  shown.  Then  any  deduction 
from  residue  should  be  taken,  including  debts  still  dHie  from  the 
estate  (if  any)  and  money  retained  to  pay  outstanding  legacies. 

When  the  account  has  been  carefully  drawn  in  the  manner  de- 
scribed a  balance  will  be  the  net  residue. 

The  illustration  herewith  given  is  an  estate  simple  in  its  work- 
ings, anc!  of  small  value,  but  the  principles  before  described  are 
therein  set  out  in  account  form. 

The  opening  account  in  the  ledger  is  the  estate  capital  account, 
and  its  credits  are  all  the  property  of  which  the  testator  ditnl  i>os- 
sessed,  treated  at  its  ascertained  value,  and  including  the  income 
or  revenue  accrued  on  Investments  mad)e  up  to  the  date  of  the  tes- 
tator's death. 

The  total  of  these  credits  forms  the  corpus  of  the  estate.  Separ- 
ate ledger  accounts  are  opened  with  each  investment,  also  an  in- 
come (perhaps  a  bank  account),  and  a  personal  account  with  each 
beneficiarj'. 

These  separate  accoimts  will  give  in  full  detail  the  particulars 
<of  each  asset. 

When  the  whole  of  the  funeral  and  testamentary  expenses  have 
been  paid,  and  the  debts  of  the  deceased  and  executorship  expense? 
settled  these  accounts  will  be  closed  by  transferring  the  totals  to 
the  debit  of  the  estate's  capital  account. 

After  the  efllux  of  time  as  settled  by  the  will,  and  the  legacies 
have  been  paid,  the  residuary  legacies  will  be  apportioned  to  those 
entitled'  to  a  share  according  to  their  several  proportions. 

The  accountant  or  executor  should  be  careful  to  re8i»rve  sul£- 
rlent  to  pay  costs  of  distribution  and  any  shortages  in  annuitie* 
before  closing  the  estate  among  the  residuary  legatees. 
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DEBTS  OF  DECEASED  OR  TESTATOR. 

MEMO.— Though  including  such  sums  as  would  have  been 
legally  demandable  from  the  testator  had  he  lived,  still  it  is  well 
to  remember  that  subscriptions  to  charitable  and  religious  objects 
do  not  come  under  this  head. 

Funeral  expenses  must  be  only  such  as  are  reasonable,  according 
to  deceased's  station  in  life,  and  do  not  warrant  the  cost  of  mourn- 
ing for  relatives  or  servants,  or  of  anything  in  the  shape  of  an 
elaborate  monument. 

Remember  at  all  times  the  danger  from  residHiary  legatees. 

The  executor  should  not  pay  household  expenses  for  any  longer 
period  than  is  absolutely  necessary  to  enable  the  survivors  of  the 
family  to  make  arrangements  to  carry  on  for  themsehes. 

NOTE.— Take  care  of  the  capital  and  let  the  income  take  care 
of  Itself,  and  if  in  any  matter  like  apportionment  you  act  so  as  to 
give  capital  the  benefit,  you  will  at  any  rate  be  on  the  safe  side, 
for,  remember  that  'the  greatest  diflBculty  is  experienced  in  recover- 
ing money  one  has  paid  by  way  of  income  to  the  life  tenant. 

Pay  all  legacies  as  soon  as  the  state  of  the  capital  account 
permits. 

It  is  not  necessary,  often  It  Ip  unadJvlsable,  to  put  a  value  in  the 
books  upon  any  asset  not  actually  turned  into  money. 

CODICIL. — A  co^cil  is  an  additional  will,  in  na  way  revoking 
the  will  of  which  it  is  an  addendum,  but  varyin-^  It-j  provisions  by 
\*'ay  of  making  changes.  Should  the  codicil  give  a  legacy  to  one 
who  is  mentioned  in  the  will,  then,  unless  specifically  stated  as  be- 
ing an  addition  to  the  former  bequest,  then  a  question  arises  as 
to  its  being  **  in  addition  to  '*  or  '*  instead  of "  the  legacy  in  the 
will. 

NOTES  FOR  STUDENTS. 

A  verj-  frequent  error  Is  to  charge  executors*  expenses  to  income 
account.  This  is  wrong,  such  expenses  may  be  carried'  to  Income 
as  have  been  actually  incurred  on  account  of  income. 

The  object  sought  in  obtaining  probate  of  the  will  is  that  the 
executor  may  have  a  complete  and  legal  title  conferred  upon  him  to 
collect,  get,  realize,  or  deal  with  the  property  of  the  deceased  in 
accordance  with  the  provisions  of  the  will. 

Regarding  the  payment  of  interest  on  legacies,  the  executor  may 
pay  the  legacy  within  twelve  months  of  the  death  of  the  deceased, 
but  is  not  compelled  to  do  so.  He  is  not  to  pay  interest  for  any 
time  within  the  twelve  mouths,  although  during  that  time  he  may 
have  received  interest.  But  if  he  has  assets  he  is  to  imy  interest 
from  the  end  of  the  twelve  months,  whether  the  assets  have  been 
productive  or  not. 
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The  aim  of  my  paper  Is  to  impress  tlie  general  form  of  tmst 
accounts  on  students  of  accounts,  the  details  of  hearier  trusts  will 
follow  in  every  case  the  lines  before  outlined. 

Work  up  your  draft  accounts  upon  loose  sheets  of  foolscap  pro- 
perly page^. 

An  accrued  rent  or  a  dividend  is  as  much  an  asset  as  a  trade 
book  debt,  and  should  be  brought  into  account  in  the  same  way  ai 
in  commercial  accounts. 

Ledger  accounts  ruled  with  two  money  columns,  one  for  prin- 
cipal, the  other  for  income  items,  are  useful  when  taking  oflf  state- 
ments. 

The  gift  of  an  annuity  out  of  the?  general  estate,  or  out  of  a 
particular  fund,  creates  a  charge  on  the  corpus,  and  all  payments  of 
the  annuity  must  be  satisfied  in  full  before  anything  can  go  over. 

In  the  case  of,  bank  stocks,  the  market  quotation  for  the  same 
as  given  out  by  the  Stock  Exchange,  is  made  up  of  the  market  price 
of  the  shares,  plus  the  accrued  interest  to  the  date  of  quotation.  So 
that  when  making  up  the  corpus  of  an  estate,  among  the  items  of 
which  are  bank  stock,  you  must  remember  that  the  accrued  interest 
on  such  shares  is  already  included  in  the  quoted  market  price. 

This  does  not  apply  to  debentures. 


SPECIMEN  ACCOUNTS  OF  AN  ESTATE. 
Re  William  Child,  Deceased. 


SUMMARY. 

Testator  William  Child  died  19th  March,  1896. 

Will  dated  17th  March,  1896. 

Estate  left  in  trust  to  his  executors  to  pay  therefrom  his  debts, 
funeral  and  testamentary  expenses  and  le^^acies  to  beneficiaries 
mentioned  in  his  will. 

Directs  a  payment  of  $10,000  to  his  widow,  Lucy  Child. 
Bequeaths   the    household    furniture,    stable   and    house   to    his 
widow  absolutely. 

Directs  the  balance  of  his  estate  to  be  invested  in  specified  se- 
curities, and  the  income  derivable  therefrom  to  be  divided  equally 
between  his  wife  and  two  sons. 

Directs  that  on  the  d^ath  of  his  widow  the  investments  are  to 
be  realized  and  the  amount  divided  equally  between  his  surviving 
<?hildren. 

The  widow  survived  her  husband  one  year.        , 

The  trustees  left  investments  as  they  received  them. 

In  this  case  no  duties  were  payable  under  Succession  Duties  Act. 

SCHEDULE  OF  CORPUS,  19th  MARCH,  1896. 

Cash  In  house $115  00 

Cash   in   bank    24,800  00 

House,  furniture  and  other  contents,  stable;  specifically  be- 
queathed to  widow;  valued  for  probate  20,000  00 

Sundry   debtors    800  00 

Accrued  interest  on  G.T.R.  debentures   250  00 

Ace -Tied  interest  on  Imperial  Bank  stock,  say .*       720  00 

Mortgrage  of  John  Jones , 4,000  00 

Accrued    interest    on    same    60  OC 

Promissory   note   William   Smith    1,250  00 

Accrued  interest  on  saine  15  00 

Life  Assurance  Policy    10,000  00 

«.  T.  R.  debentures   11,500  00 

Imperial    Bank    stock     16,000  00 


1.        Dr. 


ESTATE  CAPITAL  ACCOUNT. 


1896. 
April  30.. 
July    31.. 


it 


1897. 
April  14.. 


tt 


To  Funeral  Expenses,  transfer . . . 

*•  Sundry  Debts,  " 

**  Legacies,  " 

**  Special  Bequests         '* 

**  Executorship  Expenses 

**  Testamentary        *'         

**  John  Child,  half  share  residue 

•♦  Wm.  Child, 


Fo.  11 
12 
13 
13 


*t 


t( 


i» 


♦*  14 

"  11 

"  19 

"  20 


300  00 

1.500  00 

10  000  00 

20.000  0i> 

500  0f> 

300  00 

28.970  00 

28.970  00 


3.         Dr. 


CASH. 


90.54C  00 


CASH 


18116. 
Mar.    19 


May    31 
June     5 


Folio. 


To 
tt 

ti 

<  tt 


July 


it 


tt 


5;  - 

3!  ♦• 

3i  - 

8i  »• 

13  '• 

131  " 

"      31  •' 

Aug,      9'  •• 

'*      311  '* 

Nov.    hoi  '* 

1897.    I 

Jan.       1  '♦ 
Mar.      1 


Cash  in  house  at  death 

Cash  in  Bank  at  death    

John  Jones,  interest 

Debts,  W.  Speight 

**      S.  Cartright 

"      J.  Smith 

*'      Imperial  Bank 

Canada  Life  Assurance  Co . . . 

William  Smith,  loan    

William  Smith,  interest 

L.  Moore,  debt  

Geo.  May,  debt 

G.  T.  R.  debentures    

John  Jones,  interest 

Imperial  Bank,  dividend  .. . . 
G.  T.  R.,  dividend    


1 
1 
8 
5 
5 
5 
7 

10 
9 
9 
5 
5 
6 
8 


6 


Capital. 


9  c. 

116  00 

24,800  00 

60  00 

250  00 

300  00 

50  00 

720  00 

10,000  00 

1,250  00 

45  00 

100  00 

100  00 

250  00 


iNCoaiE.  I      Bank. 


» 


1897. 
Mar.    19  To  balance  brought  down 


April  14    ♦*  Proceeds  from  sale  of  Imperial 

1  Bank  stock 

**  Proceeds  from  sale  of  G.  T.  R. 

i  debentures 

John  Jones,  interest  to  date  . . 


tt 


38,040  00 


40  00; 


80  00 


16  00 


500  00 
100  00 

400  00 
750  00 


^  c. 

115  00 
24,800  00 

100  00 

550  00 

50  00 

800  00 

10,000  00 

1,250  00 

61  CK) 

100  00 

100  00 

750  (»> 

100  00 

400  00 
760  00 


1,886  00    39,926  0 


25.440  00 

386  00: 

25.826  00 

7 

16.000  00 

1 

•  •  •  •    1 

16,000  Oi) 

6 

8 

12.600  00 

•  •  •  • 

•  •  •  •    1 

61  OOj 
437  00 

12.500  00 
51  00 

53,940  00 

64,377  01* 

ESTATE  CAVITAL  ACCOUNT. 


Cr. 


1. 


1896. 
Mar.    19.. 


1897. 
April  14. 


(t 


It 


By  Cash  in  house  at  death !    Fo. 

Imperial  Bank  on  car  rent  account / 

Special  Bequest  to  Widow;  House,  Furni 

ture,  Stable 

Debts  due  to  testator : 

William  Speight    »250  0(» 

L.  Moore 100  00 

Samuel  Cartright 300  00 

Joseph  Smith 50  00 

George  May    100  00 

Accrued  interest,  G.  1*.  R.  Debentures . . 

"  Bank  Stock 

Mortgage,  John  Jones    

Accrued  interest  on  same 

Promissory  note,  William  Smith   

Accrued  interest  on  same 

Life  Assurance  Policy  

Debentures,  G.  T.  R 

Imperial  Bank  Stock 


3 
3 


5 
6 

7 
8 
8 
9 
9 
10 
6 
7 


$ 


c. 


115  00 
24,800  00 

20,000  OO 


800  00 

250  00 

720  00 

4,000  00 

60  00 

1,250  00 

45  00 

10,000  00 

12,500  00 

16,000  00 


90,640  00 


ACCOUNT. 


CONTRA. 


Or.    3. 


1896. 
April  22 


May  9 

»*  23 

July  31 

Aug.  8 


Dec.    10 

"      10 
**      10 


1897. 
Mar.    19 


1897. 

Mar.    20 

•*      20 

•*      20 

April  14 
..      14 

».      14 
.i      14 


«« 


14 


By 

It 
tt 
ti 
it 
tt 
tt 

tt 
it 
tt 


Testamentary  Expenses — Pro- 
bate, etc    

Funeral  Expenses,  Bury  &  Co. 
ti  ti 

Debts  of  S.  Wren 

T.  Brown 

Legacies,  Widow  of  testator  . . 
Executorship  Expenses,  Solici- 
tor and  Accountant's  fees. . 
Lucy  Child  on  account  income 
John  Child 
William  Child 


**  Balance  carried  down 


By  Lucy  Child,  balance  income  . . 
••  John  Child 
•'  William  Child 
•*  Exe'trs  Lucy  Child,  J  of  income 
••  John  Child 
"  William  Child 
**  John  Child,  balance  of  share 

of  residue 

**  William  Child,  share  of  residue 


Folio. 


11 
11 
11 
12 
12 
13 

14 
15 
16 
17 


15 
16 
17 
15 
16 
17 

19 
20 


Capital. 


9 


c. 


Income.       Bank. 


» 


c. 


9 


o. 


,300  00 

100  00 

200  00 t 

1,000  ool 

500  00 

10,000  00 

500  00 


•  •  •  • 

300  00 

•  •  •  • 

100  00 

•  •  •  • 

200  00 

•  >  •  •    I 

1,000  00 

•  •  •  • 

500  00 

....   1 

1 

10,000  00 

.  .  .  • 

500  00 

500  00 

500  00 

500  00 

500  00 

600  00, 

500  00 

12,600  00  1,600  00    14,100  00 


:    25,440  00 


386  00    25,826  OO 


38,010  00  1,886  OOi    39,926  OO 


24,970  00 
28.970  00 


128  67 

128  67 

128  67 

17  00 

17  OOi 

17  00 


128  67 

128  67 

128  67 

17  00 

17  00 

17  00 

24.970  00 

28,970  00 

53,940  00 


437  001   54,377  00 


s. 


JOHN  JONES 


Dr. 


1896. 
Mar.    19 


<i 


19, 


May    81 


Nov.    30. 

1897. 
Apri)  14, 


To  Estate  Capital  Account  — 

Amount  advance  on  Mortgage 
of  Freehold  house,  86  Chan- 
cery Lane,  at  5%  per  annuni. 

To  Estate  Capital  Account — 

Proportion  of  int«^re8t  due  on 
mortgage  to  date 

To  Income  Account — 

Balance  of  half  year's  interest. . 

To  Income  Account — half  year's 
interest  

To  Income  Account — Interest  to 
date 


Fo. 


(f 


t( 


»i 


li 


Capital,    j      Income. 


%       c. 

1 

4.000  00 

1 

60  00 

18 
18 

18 

4.060  00 

$ 


40  00 


100  00 


51  00 
191  00 


€. 


Dr. 


1896. 


The  Investment  is  912.500  6% 
Debenture  Stock. 


Mar.   19. .  To  Estate  Capital  Account 


i* 


Aug.    31 . . 
April  14.. 


"  "  proportion 

of  half  year's  dividend  to  date 

To  Income  Account  balance  of  i 
year's  interest  on  Debentures 

**  Income  Account  iyear'sinterest 


GRAND  TRUNK 
Capital.  Incous. 


Fo.  1 

•*   1 

••  18 
♦•  18 


$   c. 


12.500  00 
250  00 


12;750  00 


f   c 


500  00 
750  00 


1,250  00 


MORTGAGE  ACCOUNT. 


8. 


1896. 


Mar.    31.,  By  Cash '  Fo.    3 

3 
3 
14.. 


Nov.    31..    ♦* 

1896.      j 
April  14..    " 


t( 


(* 


It 


li 


John  Child,  transfer  of  Mort- 
f*ag6  as  per  agreement  in  part 
ptyment  of  his  share  of 
Besidne 


it 


ti 


t< 


9 


Capital. 


»      c. 

60  00 


4,000  00 


4,060  00 


Income. 
Cr. 


•      c. 
40  00 

100  00 

51  00 


191  00 


R.  R.  DEBENTURES. 


6. 


Capital. 


Income. 
Cb. 


1896. 
Aag.    31 . . 

1897. 
Mar.      1 , . 

By  Cash 

Fo.    8 

••      3 
••      3 

»      c. 
250  00 

12,600  00 

»      0. 

500  00 

750  00 

April  14.. 



■ 

12,750  00 

1,250  00 

Db. 

1896^ 
Mar.    19.. 


••      19.. 
July     13.. 


To  Estate  Capital  Accoant — Loan 
on  promissory  note  at  6%  per 
annnm    '. Fo.     1 

To  Estate  Capital  Account— Inter 

esi  due  on  same  to  date *'      1 

To    Income   Account    balance  of 

Interest  to  date •*    18 


Capitil. 


1,250  00 

I 

45  00  ! 


1,295  00 


WILLIAM 
Income. 
^    c. 


16  <tO 


16  00 


1 


7. 


Dr. 


1896. 
Mar.    19.. 
••      19.. 


The  Investment  is  80  Shares  of 
Imperial  Bank  Stock 

To  Capital  Account 

To  Estate   Capital  Account  pro- 

I        portion  of  dividend  to  date  . . 

June    30 . .  To  Income  Account  balance  of  ^ 

1897.      I        year's  dividend  on  stock..    . 

Jan.       L.ITo  Income  Acct.,  ^  year's  interest 


Capital. 


3      c. 

To.    1 

16.000  00 

"      1 

720  00 

"    38 
"    18 

16,720  00 

IMPERIAL 

IncOX£. 


so  00 
4UU  O'^ 


4H0  OO 


18. 


Dr. 


INCOME 


1896. 
Mar.    19. .  I  To  Lucy  Child,  Income  Account,  4  of  income.. 

♦*       19..     ♦•  John  Child 


ti 


41 


19.. 


t« 


William  Child 


t( 


ti 


1897. 
April  14 

*      14. 
•'      14, 


To  Executors  Lucy  Child,  Income  Account  to 

date .' 

"    John  Child,  Income  Account  to  date 

**    William  Child  '  *•         


Fo.  15 
•*     16 


<i 


17 


%  c, 

0-2S  r>7 

r.28  67 

628  66 


1.886  00 

•»     15 
••    16 
*'    17 

17  00 
17  00 
17  00 

51  00 

SMITH. 


1896.      I 
July    13..  I  By  Cash 


f 


Fo.    8 


Capital. 

$      cT 
1,295  00 


1,295  00 


9. 

Income.  Cb. 

$    c. 
10  00 


10,00 


BAKK. 


Capital. 


1890. 
June   30. 

1896. 
Jan.       1, 
April  14, 


By  Cash Fo.    3 


it 


44 
44 


3 
3 


$      c. 

720  00 


16,000  00 


16,720  00 


7. 
Income.  Cr. 


»      c. 

80  00 

400  00 


480  00 


ACCOUNT. 


18. 


1896. 
May    31 . . 

June   30  . 

July    13.. 

Aug.    31.. 
Nov.    30.. 


1897. 
April  14 . . 


By  John  Jones,  Balance  of  half  year's  interest 
on  loan,  $4,000.00 

"  Imperial  Bank,  Balance  of  half  year's 
dividend  on  stock 

*'  William  Smith,  Balance  of  interest  on  loan 
on  B.  R 

"   G.  T.  R.,  Balance  of  interest  on  debentures 

"  John  Jones,  half  year's  interest 

*»   Imperial  Bank,      "  *•         

'•   G.  T.  R.,  ♦♦  ♦•         


**  John  Jones,  interest  on  mortgage  to  date. 


Fo 


4( 


44 


Cr. 


$  c. 

.  8 

40  00 

7 

80  00 

9 
3 
8 
7 
6 

16  00 
500  00 
100  00 
400  00 
760  00 

1,886  00 

3 

51  00 

51  00 

4. 


HOUSE  FURNITURE,  Ac. 


Db.      Capital.        C». 


1896. 
Mar.    19.. 

1896. 
Mar.    18.. 


To  Estate  Capital  Aocoant  as  per 
Probate,  etc  . , 

By  Legacies — for  House,  etc 

Specifically  bequeathed.. 


»    c. 

20,000  00 


♦    c. 


20.000  00 


10. 


CANADA  LIFE  ASSURANCE  CO.        Capital. 


1896. 
Mar.   19.. 


July      8.. 


To  Estate  Capital  Account — pro- 
ceeds of  policy'  on  the  life  of 
testator 

By  Cash — Amount  of  Policy  paid. 


Fo.    1 


i( 


8      c. 


10,000  00 


♦      c. 


10.000  0<) 


12. 


SUNDRY  CREDITORS. 


1896. 
Mar.    19.. 

May      9,. 

"      23.. 


By  Estate  Capital  Account 
To  Cash  8.  Wren 


t( 


T.  Brown 


Fo.  1 
"  3 
•*      3 


Capital. 
»      c. 


1,000  00 
500  00 


Income. 
$      c. 
1.500  00 


13. 


BEQUESTS  AND  LEGACIES. 


1896. 
Sep.    30.. 

1896. 
July    31.. 

To  House,  Furniture.  Stable  speci- 
fically bequeathed  to  widow  . . 

To  Lucy  Child — widow 

Fo.    4 
"      3 
"      1 

Cap 

$        0. 

20,000  00 
10,000  00 

ital. 

f       c. 

By  Estate  Capital  Account  transfer 

30.000  00 

14. 


EXECUTORSHIP  EXPENSES. 


1896. 
Auj;^.      8. 

1897. 
Mar.    19. 


To  Cash,  Lindley  A  Co.,  solicitors, 
and  H.  Quill,  accountant 

I 

I  By  Estate  Capital  Account 


Fo.    3 


II 


8      c, 

500  OO 


503  00 


5. 


SUNDRY  DEBTORS. 


Capital. 
Dr.  Cr. 


1896. 
Mar.    19. 


Jane     6. 
5. 

Jaly    81, 
Aug.      9. 


To  Estate  Capital  Aocoant  for 
Sandry  debts  owing  to  Testa- 
tor at  Death 

W.  Speight^ 

L.  Moore  . .  T 

Samael  Cartright 

I.  Smith 

George  May 

By  Cash  W.  Speight 

S.  Cartright 

I.  Smith 

L.  Moore 

G.  May 


it      ti 

«(  4t 


Fo. 

•  4 
4( 
41 
»» 

44 
44 
44 
44 
44 
44 


8 
8 
3 
H 
3 


»   c. 

250  00 
100  00 
800  00 
60  00 
100  00 

»   c. 

250  00 

•  •••••        •• 

300  00 

50  00 

100  0O> 

100  00 

800  00 

800  00 

11. 


TESTAMENTARY  AND  FUNERAL  EXPENSES. 


1896. 
April  22. 


1897. 
Mar.    31.. 


To  Cash  Bigwig  A  Co.  for  Probate 
and  Law  expenses  attending 
thereto 

To  Cash  Bury  &  Co 

*♦      "     Spark  &  Son 

By  Estate  Capital  account  transfer 

44  44  .4  4<  44 


Fo.    3 


44 


41 


44 


44 


8 


1 
1 


$    0. 

$   c. 

800  00 

100  00 

200  00 

300  00' 

300  00* 

600  00 

600  00 

12. 


LUCY  CHILD— Income  Account. 


Dr. 


Cr. 


1896. 
Deo.     10. .   To  cash  on  account  of  income  . . . . 

1897. 
Mar.    20.. 


«4  <t 

1S97. 
April  14.. 


**      *'    balance  of  income 


By  Income  Account,  ^  of  income 
year  ending  this  date 

To  Cash  on  account  of  Income  . . . 

By  Income  Account  per  Executors 
^  of  amount 


16. 


JOHN  CHILD — Income  Account.        Db. 


1896.       I 
Dec.    10. . ;  To  Cash  on  accoant  of  income  . . . 

1897. 
Mar.    20. .     **      "     balance  of  income 


tk       tk 


. .  I  By  Income  Account,  J  of  income 
I         year  ending  this  date 

1897.      ! 
April   14.. 


It 


To  Cash  on  account  of  income 

*♦  . .   By  Income  Account,  J  of  amount. 


Fo.    3 
•'      3 


(i 

18 

(t 

3 

i( 

18 

t     c. 

500  00 

128  67 


17  00 


Ck. 


♦    c. 


628  67 


17  00 


17. 


WILLIAM  CHILD — Incomk  Account. 


1896. 
Dec.    10.. 

1897. 
Mar.   20.. 

it      it 
1897. 


To  Cash  on  account  of  income 

••      ♦*     balance  of  income 

By  Income  Accoant,  J  of  income 
year  ending  this  date 


April  14. . '  To  Cash  on  account  of  Income. . . 
. . '  By  Income  Account,  J  of  amount . 


k(       (» 


Fo.    8 
"      3 

fi  18 
"  8 
"    18 


%    c. 
500  00 

128  67 


17  00 


•    c. 


628  67 


17  00 


19. 

JOHN  CHILD--(Share  op 

Residue 

Account.) 

1897. 
April  14.. 

April  14.. 

To  John  Jones  (Mortgage  Account) 
transfer  as  per  agreement  of 
14,000.00    Mortgage    in    part 
payment  of  share  of  Residue. 

To  Cash  balance  of  Residue 

By    Estate    Capital    Account,    ^ 
share  of  Residue  at  this  date. 

Fo. 

(t 

8 
3 

1 

»    c. 

4,000  00 
24,970  00 

9     c. 

28,970  00 

28,970  00 

28,970  00 

20. 


WILLIAM  CHILD— (Share  of  Residue  Account.) 


1897. 
April  14. . '  To  Cash  Share  of  Residue 

*•     14.. 


Fo.    3 


$     c. 
28,970  00 


By  Estate  Capital  Account  for  ^ 

share  of  Residue  at  this  date. !     **      1 


f     c 


28.970  00 


28,970  00 


f 
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APPENDIX  I. 


COLONIAL  PEOBATE  ACT. 

An  Act  to  provide  for  the  Recognition  in  the  United  King- 
dom of  Probates  and  Letters  of  Administration 
granted  in  British  possessions. 

20th  May,  1892. 

1.  Her  Majesty  the  Queen  may,  on  being  satisfied  that  the  Legis-  Applica- 
lature  of  any  British  possession  has  made  adequate  provision  for  tion  of  Act 
the   recognition  in  that  possession  of  Probates  and  Letters  of  Ad-  i^.^Jungil 
ministration  granted  by  the  Courts  of  the  United  Kingdom,  direct 
by  Order-in-Council    that    the    Act    shall,  subject  to  an  exceptions 
and   modifications,  specified  in  the  oredr,  apply  to  that  possession, 
and   thereupon,   while  the   order   is  in  force,   thisA   ct   shall   apply 
accordingly. 
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Sealing  in  2.  -(1)  Where  a  Court  of    Probate    in    a  British    possession    to 

United        which  this  Act  applies  has  granted  probate  or  letters  of  adminis- 

of  Colonial  tration  in  respect  of  the  estate  of  a  deceased  person,  the  probate 

Probates      or  letters  so  granted  may,  on  being  produced  to,  and  a  copy  thereof 

and  Ijet- 

ters  of  Ad-  deposited  with,  a  Court  of  Probate  in  the    United    Kingdom,   be 

mintstra-     sealed  with  the  seal  of  that  Court,  and  thefeupon,  shall  be  of  the 

tion.  jjj^g  force  and  effect,  and  have  the  same  operation  in  the  United 

Kingdom,  as  if  granted  by  that  Court. 

(2)  Provided  that  the  Court  shall,  before  sealing  a  probate  or 
letters  of  administration  under  this  section,  be  satisfied — 

(a)  that  probate  duty  has  been  paid  in  respect  of  sq  much   (if 
-  any)  of  the  estate  as  is  liable  to  probate  duty  in  the  United  King- 
aom;    and 

(&)  in  the  case  of  letters  of  administration,  that    security    has 

been  given  in   a  sum  sufficient  in  amount  to  cover  the  property 

(if  any)  in  the  United  Kingdom   to  which  the    letters   of    adminis- 

'     tiation  relate;    and  may  require  such  evidence,  if  any,  as  it  tliiuKi» 

ht  as  to  the  domicile  of  the  deceased  person. 

(3)  The  Court  may  also,  if  it  thinks  fit,  on  the  application  of 
any  creailor,  require,  before  sealing,  that  adequate  security  be 
given  tor  tne  payment  of  debts  due  from  the  estate  to  creditors 
residing  in  the  United  Kingdom. 

(4)  For  the  purposes  of  this  section,  a  duplicate  of  any  probate 
or  letters  of  administration  sealed  with  the  seal  of  the  Ck)urt  grant- 
ing the  same,  or  a  copy  thereof  certified  as  correct  by  or  under 
the  authority  of  the  Court  granting  the  same,  shall  have  the  same 
effect  as  the  original. 

(5)  Rules  of  Court  may  be  made  for  regulating  the  proeedore 
and  practice,  including  fees  and  costs,  in  Courts  of  the  United 
Kingdom,  on  and  incidental  to  an  application  for  sealing  a  probate 
or  letters  of  administration  granted  in  a  British  possession  to  which 
this  Act  applies  Such  rules  shall,  so  far  as  they  relate  to  probate 
duty,  be  made  with  the  consent  of  the  Treasurer,  and  subject  to  any 
exceptions  and  modifications  made  by  such  rules,  tne  enactments 
for  the  time  being  in  force  in  relation  to  probate  duty  (including 
the  penal  provisions  thereof)  shall  apply  as  if  the  person  who  ap- 
plies for  sealing  under  this  section  were  a  person  applying  for  pro- 
bate or  letters  of  administration 

.      V  3.  This  Act  shall  extend  to  authorize  the  sealing  in  the  United 

Applica- 
tion of  Act  Kingdom  of  any  probate  or  letters  of  administration  granted  by  a 

to  British     British  Court  in  a  foreign  country,  in  like  manner  as  it  authorizes 

Uourtu  in 

Foreign       the  sealing  of  a  probate  or  letters  of  administration  granted  in   a 

Countri^B.  British  posession  to  which  this  Act  applies,  and  the  provisions   of 

this  Act  shall  npply  accordingly  with  the  necessary  modifications. 
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4.  (1)  Every  Order-in-Councll  madfe  under  this  Act  shall  be  laid  Orvier»-m- 
before  both  Houses  of  Parliament,  as  soon  as  may  be  after  it  is      "°^  ' 
made,  and  shall  be  published  under  the  authority  of  lier  Majesty's 
Stationery  OflSce. 

(2)  Her  Majesty  the  Queen  in  Council  may  revoke  or  alter  any 
Order-in-Council  previously   made  under  this  Act. 

(3)  Where  it  appears  to  her  Majesty  In  Council  that  the  legisla- 
ture of  part  of  a  British  possession  has  power  to  make  the  provi- 
sion requisite  for  bringing  this  Act  into  operation  in  that  part,  it 
shall  be  lawful  for  Her  Majesty  to  direct  by  Order-in-Council  that 
this  Act  shall  apply  to  that  part  as  if  it  were  a  separate  British 
possession,  and  thereupon,  while  the  order  is  in  force,  this. Act  shall 
apply  accordingly. 

5.  This  Act,  when  applied  by    an    Order-in-Council  to  a  British  AppUca- 

XA4»^ 

possession,  shall,  subject  to  the  provisions  of  the  order,  apply  tOp^^^^^ 
probates  and  letters  of  administration  granted  iu   that  possession  etc.,  al 
either  before  or  after  the  passing  of  this  Act.  '^^teH 

0.  In  this  Act  —  Interprer 

tation. 
The    expression    '*  court    of   probate "     meaus     any     court     of 

authority    by    whatever   name    designated,    having    jurisdiction    in 

matters  of  probate,  and  in  Scotland  means  the  Sheriff  Court  of  the 

county  of  Edinburgh. 

The  expressions  "  probate "  and  "  letters  of  administration  " 
include  confirmation  in  Scotland,  and  any  instrument  having 
in  a  British  possession  the  same  effect  which  under  English  law 
Is  given  to  probate  and  letters  of  administration  respectively. 

The  expression  **  probate  duty  "  includes  any  duty  payable  on 
the  value  of  the  estate  and  effects  for  which  probate  or  letters  of 
administration  is  or  are  g^ranted. 

The   expression    **  British   Court  in   a   foreign  country,"   means 
any  British  Court  having  jurisdiction  out  of  the  Queen's  dominions 
in  pursuance  of  an  Order  in  Council,  whether  made  under  any  Act 
or  otherwise. 

7.  This  Act  may  be  cited  as  the  Colonial  Probates  Act,  1802.  Short 

Title. 
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APPENDIX  II. 


SELECTED  RULES  OF  THE  SURROGATE 

COURTS,  ONTARIO; 

PKOCEDUKE. 

1.  Non-contentious  business  shall  include  all  common  form  busi- 
ness as  defined  by  the  Surrogate  Courts  Act,  and  the  warning  of 
caveats. 

2.  Application  for  probate  or  administration  may  be  made  bj 
a  solicitor  or  in  person. 

3.  No  probate,  or  letters  of  administration  with  the  will  annexed, 
shall  issue  until  after  the  l9pse  of  seven  days  from  the  death  of 
the  deceased,  unless  under  the  direction  of  the  Judge. 

4.  No  administration  shall  issue  until  after  the  lapse  of  fourteen 
days  from  the  death  of  the  deceased,  unless  under  the  direction  of 
the  Judge. 

5.  Every  application  to  a  Surrogate  Court  for  grant  of  probate 
or  administration  must  be  by  petition  prepared,  signed  and  pre- 
sented by  the  applicant  or  his  solicitor. 

Such  petition  shall  in  every  case  show  the  value  of  the  whole 
property  of  the  deceased,  and  also  the  separate  value  of  the  personal 
and  real  estate,  and  full  particulars)  and  an  appraisement  of  all 
said  property  shall  be  exhibited  with  such  application  and  shall  be 
verified  upon  oath. 

(5.  Upon  every  application  for  grant  of  administration,  it  mast 
be  shown  that  search  for  wjU  or  testamentary  paper  has  been  made 
in  all  places  where  the  deceased  usually  kept  his  papers,  and  in 
his  depositories.  The  affidavit  should  be  made  by  the  applicant 
but  the  proof  may,  with  the  Judge's  consent,  be  made  otherwise. 
It  must  also  be  shown  that  search  has  been  made  in  the  office  of 
the  registrar  of  the  proper  Surrogate  Court,  and  the  certificate  of 
such  registrar  shall  be  sufficient  proof  of  such  search  having  been 
made. 

7.  Unless  the  Judge  shall  otherwise  order,  the  registrar  shall 
with  the  application  for  grant  of  administration  submit  the  bond 
proposed  to  be  given,  with  the  necessary  affidavits  of  justification 
and  of  execution,  and  in  every  case  such  bond  shall  be  wlthoDt 
material  erasure  or  interlineation. 
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8.  The  necessary  affidavits  to  lead  grant,  and  the  usual  oath  of 
executors,  and  administrators,  may  be  taken  at  the  time  the  appli- 
cation for  grant  is  signed,  or  afterwards  at  any  time  before  the 
application  is  submitted  to  the  Judge  for  his  order  and  direction. 
The  proofs  to  lead  grant  may  be  embodied  in  one  affidavit. 

9.  If  there  should  appear  to  be  any  material  variance  between 
the  aj)plication  and  affidavits  made  in  support  thereof,  the  Judge 
may  direct  such  application  to  be  amended  according  to  the  fact, 
and  a  new  notice  on  such  amended  application  to  be  sent  to  the 
Surrogate  Clerk. 

10.  The  due  execution  of  the  will  or  codicil  shall  be  proved  by 
one  of  the  witnesses,  or  the  absence  of  the  witnesses  accounted 
for;  in  which  last  case  such  will  or  codicil  must  be  established  by 
otlier  proof,   to  the  satisfaction   of  the  Judge. 

11.  The  oath  of  administrators,  and  of  administrators  with  the 
will  annexed,  is  to  be  so  worded  as  to  clear  off  all  persons  having 
a  prior  right  to  the  grant.  In  these  cases  the  grant  should  show 
ou  the  face  of  it  how  the  prior  interests  have  been  cleared  off. 

12.  The  usual  oath  of  administration  is  to  be  re<luced  to  writinj;, 
and  to  be  subscribed  and  sworn  to  by  the  executors  or  adminis- 
trators as  an  affidavit. 

13.  Under  the  statute  the  several  Surrogate  Courts  have  ix>wer 
to  appoint  an  administrator  other  than  the  person  who,  prior  to  the 
Act,  would  have  been  entitled  to  the  grant.  (Section  56,  now  sec- 
tion 59.)  Whenever  the  Judge  sees  fit  to  exercise  such  a  power,  the 
fact  should  be  made  plainly  to  appear  in  the  oath  of  the  admini- 
strator, in  the  letters  of  administration,  and  in  the  administration 
bond. 

14.  Where  limited  administrations  are  applied  for,  it  must  be 
made  to  appear  that  every  person  entitled  in  distribution  to  the 
property  has  consented,  or  renounced,  or  has  been  cited  and  failed 
to  appear,  except  when  the  Judge  sees  fit  otherwise  specially  to 
direct. 

15.  No  person  entitled  to  a  grant  of  administration  of  the  pro- 
perty of  the  deceased  generally  shall  be  permitted  to  take  a  limited 
grant,  except  grants  for  personal  edtate  only,  under  section  58  (now 
st»etion  61)  of  the  Surrogate  Courts  Act. 

10.  In  administration  of  a  special  character  the  recitals  in  the 
oath  and  in  the  letters  of  administration  must  be  framed  in  accord- 
ance with  the  facts  of  the  case. 

17.  Grants  of  administration  may  be  made  to  the  guardians  of 
Infants  and  minors,  for  the  use  and  benefit  of  such  infants  and 
minors  during  their  minority;  and  elections  by  minors  of  their  next 
of   kin,  or  next  friend,  as  the  case  may  be,  to  such  guardianship, 
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shall  be  required  when  the  infant  is  fourteen  years  of  age  aod 
over.  (See/;.  137,  R.  S.  O.  ss.  4.  10,  18;  now  R.  S.  O.  1887,  c.  1C8. 
ss.  4,  10,  HO). 

18.  Every  will  or  copy  of  a  will,  to  which  an  executor  or  ad- 
ministrator with  the  will  annexed  Is  sw^orn,  should  be  marked  by 
such  executor  or  administrator  and  by  the  person  before  whom  he 
is  sworn.  , 

19.  Executors  and  administrators  shall  within  a  period  of 
eighteen  months  after  grant  made,  and  sooner  if  the  Judge  shall 
so  direct,  exhibit  under  oath  a  true  and  perfect  inventory  of  the 
property  of  the  testator  or  intestate  (as  the  case  may  be),  and 
render  a  just  and  full  account  of  their  executorship  or  administra- 
tion. The  Judge  shall,  upon  application  made  to  him  for  that  pur- 
pose, have  power  to  extend  the  said  period  of  eighteen  months. 
If  the  executor,  or  administrator  with  the  will  annexed,  is  the  sole 
legatee  or  devisee  of  the  property  devolving,  the  Judge  may  direct 
that  he  shall  be  relieved  from  the  operation  of  this  rule,  provided 
there  are  no  creditors  of  the  estate. 

(a)  The  general  rules  which  govern  in  the  Master's  office  of 
the  Supreme  Court  of  Judicature  under  a  judgment,  or  order  of 
reference,  and  the  rules  of  practice  and  procedure  thereof  for  the 
time  being,  so  far  as  the  same  can  be  made  to  apply,  shall  be 
adopted  In  the  case  of  the  auditing  an  executor's  and  administra- 
tor's account  by  the  Judge,  substituting  the  word  **  Judge  "  for 
the  word  **  Master  "  and  also  for  the  word  "  Examiner  "  wherever 
it  occurs  in  any  such  rule.    (See  Con.  Rules  of  Practice). 

20.  A  will  deposited  >for  safe  keeping  in  the  office  of  the  regis- 
trar of  the  Surrogate  Court  shall  not  be  removed  therefrom^  except 
by  the  testator  in  person,  unless  the  order  of  the  Judge  permitting 
such  removal  shall  have  been  first  obtained. 

21.  In  all  cases  in  which  it  has  been  heretofore  necessary  to 
issue  a  citation  to  accept  or  refuse  probate  of  a  will,  or  to  accept 
or  refuse  letters  of  administration,  or  to  issue  a  subpoena  to  bnng 
in  a  testamentary  paper,  and  in  all  similar  cases,  the  Judge's  order 
shall  be  made,  and  shall  have  the  like  effect  as  such  citation  or 
subpoena  formerly  had. 

22.  The  party  entering  a  caveat  must  declare  therein  the  nature 
of  his  interest  in  the  property  of  the  deceased,  and  state  generally 
the  grounds  upon  which  he  enters  such  caveat,  and  the  same  shall 
be  signed  by  the  party,  or  by  his  solicitor  on  his  behalf,  and  the 
proper  place  mentioned  as  the  address  of  the  party  or  of  his  solicitor 
entering  the  caveat;  and  no  caveat  shall  have  any  force  or  eflfect 
unless  thevrequlreinents  of  this  rule  be  in  substance  complied  with. 

23.  A  caveat  shall  remain  in  force  for  the  space  of  three  months 
only,  and  then  expire  and  be  of  no  effect;  but  caveats  may,  subject 
to  the  Judge's  order,  be  renewed  from  time  to  time. 
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2i.  In  order  to  clear  oE  a  caveat  when  no  appearance  has  beeo 
entered  to  a  ivarntDg  duly  served,  an  affidavit  of  the  Bervi<?e  of  the 
n-arnlnB  atatlng  the  manner  of  service,  and  an  affidavit  of  search 
for  appearance  and   of  non-appearance  muM  be  filed. 

25.  No  caveat  shall  affect  any  grant  made  on  the  day  on  which 
the  caveat  Is  entered,  unlesa  notice  of  such  caveat  has  heen  re- 
<;eived  prior  to  the'srant  pasBlng  the  seal. 

IIU,  A  caveat  shall  be  warned  at  the  place  mentioned  in  It  as 
tbe  address  of  Che  person  who  entered  It  or  of  his  solicitor. 

27.  It  shall  be  sufficient  for  the  warning  of  a  caveat,  that  the 
registrar  of  the  Court  In  which  application  for  grant  Is  made  send 
by  public  post,  prepaid  and  registered,  a  warning  signed  by  himself 
henring  the  seal  of  the  Conrt,  and  directed  to  the  person  who 
entered  It,  or  to  his  solicitor,  if  signed  by  a  solicitor,  at  the  address 
mentioned  In  It 

2S.  Any  person  Intending  to  oppose  a  grant  of  probate  or  ad- 
ininlst ration,  for  which  application  has  been  made  to  a  Surrogate 
Court,  must  wltbln  ten  days  after  service  appear,  either  personally 
or  by  a  solicitor,  and  enter  an  appearance  in  such  Court,  In  which 
appearance  the  address  of  the  party,  or  of  his  solicitor,  shall  be 
si^en.  This  rule  Is  to  apply  whether  the  person  Intending  to  opponc 
the  grant  has  or  has  not  been  previously  wanied  to  a  caveat,  or 
served  with  a  citation. 

^.  When  a  party  latending  to  oppose  a  grant,  has  filed  nn 
appearance  with  tbe  registrar,  no  further  steps  lu  respect  to  sucli 
grant  shall  be  taken,  except  under  tbe    special    direction    of    the 

30.  Citations  against  all  persons  In  general  and  other  inslru- 
m^nta  heretofore  required  to  be  served  by  affixing  them  in  some 
public  place,  are  in  future  to  be  served  by  the  Insertion  of  the  some 
aa  advertisements  In  such  newspapers,  local,  British,  or  foreign,  ,as 
the  Judge  may,  from  time  to  time  direct.  Such  citations  con  only 
b«  allowed  to  Issue  in  cases  where  there  is  an  affidavit  to  lend 
them  and  a  Judge's  order. 

31.  Citations  under  the  thirty-eighth  (now  the  forty-first)  — ""-" 
of  the  Act  may  be  served  by  inserting  the  same  as  advertisei 

such  one  of  the  Toronto  morning  papers,  or  such  other  paper 
British,  or  foreign,  as  the  Judge  of  the  Court  may,  by  specie 

H'J.  The  bond  to  be  given  upon  any  grant  of  adminlstrnti 
be  according  to  the  forms  subjoined,  or  In  a  form  as  near 
ns  the  circum stances  of  the  case  admit. 

33.  The  sureties  In  such  bond  are  required  in  all  cases  to 
See  section  6B  (now  section  70)  of  the  Surrogate  Courts  A 
such  justification  shall  be  to  an  amount  or  amounts  which 
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aggregate  shall  equal  the  amount  of  the  penalty  of  the  bond.  No 
Surrogate  clerk  or  registrar  shall  become  surety  to  any  administra- 
tion bond. 

34.  In  ordinary  cases  where  property  is  bona  fide  under  the  ralue 
of  two  hundred  dollars,  one  surety  only  may  be  taken  to  the  ad- 
ministration bond. 

35.  In  all  other  cases,  unless  the  Judge  shall  otherwise  direct, 
two  sureties  are  always /to  he  required  to  the  administration  bond, 
and  the  bond  is  to  be  given  in  doubly  the  amount  of  the  fund  to 

be  dealt  with  under  the  administration. 

• 

3(5.  Whenever  any  renunciation  is  filed  subsequent  to  notice  of 
application  to  the  surrogate  clerk,  or  any  alteration  is  subsequently 
made  in  the  grant,  notice  of  such  renunciation  or  alteration  is  to  be 
immediately  forwarded  by  the  registrar  of  the  Court  to  the  sur- 
rogate clerk. 

37.  Every  affidavit  shall  be  drawn  up  in  the  first  person,  statlntr 
the  name  of  the  deponent  at  the  commencement  in  full,  and  his 
description  and  true  place  of  abode  and  shall  be  signed  by  him. 

38.  In  every  affidavit  made  by  two  or  more  deponents,  the 
names  of  the  several  persons  making  it  are  to  be  written  In  the 
jurat.  Except  that  if  the  affidavit  of  all  the  deponents  is  taken  at 
one  time  by  the  same  officer,  it  shall  be  sufficient  to  state  that  it 
was  sworn  by  both  (or  all)  of  the  **  above-named  "  deponents. 

39.  There  shall  be  appended  to  or  indorsed  upon  every  affidavit, 
a  note  signed  by  the  solicitor  or  the  party  in  person,  showing;  on 
whose  behalf  it  is  filed. 

40.  Where  an  affidavit  is  made  by  any  person  who  is  blind,  or 
who,  from  his  or  her  signature,  or  otherwise,  appears  to  be  illiterate, 
the  registrar  or  other  officer  before  whom  such  affidavit  is  made,  1« 
to  state  in  the  jurat  that  the  affidavit  was  read  in  his  presence  to 
the  deponent,  and  that  such  deponent  seemed  perfectly  to  under- 
stand the  same;  and  also  that  the  'said  deponent  made  his  or  her 
mark,  or  wrote  his  or  her  signature,  in  the  presence  of  the  rejria- 
trar  or  other  officer,  before  whom  the  same  was  taken.  Xo  such 
affidavit  shall  be  used  in  evidence  in  the  absence^  of  this  statement, 
unless  the  Court  or  a  Judge  is  otherwise i satisfied  that  the  affidavit 
was  read  over  to  and  apparently  perfectly  understood  by  the  de- 
ponent. 

41.  Xo  affidavit  having  in  the  jurat  or  body  thereof  any  inter- 
lineation, alteration,  or  erasure  shall,  without  the  leave  of  the  Judgre. 
be  read  or  made  use  of  in  any  matter  pending  in  any  Surrogate 
Court,  unless  the  interlineation  or  alteration  (other  than  by  erasure^ 
is  authenticated  by  the  initials  of  the  officer  taking  tho  affidavit; 
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nor  In  the  case  of  an  erasure,  unless  the  words  or  figures  appear- 
ing at  the  time  of  taking  the  affidavit  to  be  written  on  the  erasure 
are  re-written  and  signed  or  initialed  in  the  margin  of  the  affidavit 
by  the  officer  taking  it. 

42.  No  affid'avit  which  has  been  sworn  before  the  party  on 
\^hose  behalf  the  same  is  offered,  or  before  his  solicitor,  or  before 
the  clerk,  or  partner  of  such  solicitor  is  to  be  admitted,  unless  the 
Judge  shall  otherwise  direct. 

REGISTRARS. 

46.  When  it  is  so  desired  by  any  applicant  for  grant  of  probate 
or  administration  where  the  value  of  the  property  devolving  does 
not  e^rtjeed  $400,  the  registrar  of  the  Court  In  which  application  is 
to  be  made  may  prepare  the  application  and  all  other  forms  neces- 
sary in  non-contentious  business,  without  the  intervention  of  a 
solicitor;  but  in  no  other  case  shall  he  prepare  the  papers  for 
grant.  And  in  no  other  case  shall  any  person  other  than  the  ap- 
plicant or  his  solicitor,  either  directly  or  indirectly,  prepare  the 
application  or  other  papers  to  be  used  in  any  application  or  matter 
In  the  Surrogate  Court,  nor  shall  tany  person  other  than  a  solicitor 
be  permitted  to  practice  in  the  Surrogate  Court. 

CONTENTIOUS    BUSINESS. 

1.  A  proceeding  shall  be  adjudged  contentious  when  an  appear- 
ance has  been  entered  by  any  person  in  opposition  to  the  party  pro- 
ceeding, or  when  a  citation  or  Judge's  order  has  been  obtained 
against  a  party  supposed  to  be  interested  in  a  proceeding,  or  when 
an  application  for  grant  is  made  on  motion  and  the  right  to  such 
grant  is  opposed,  or  when  application  Is  made  to  revoke  a  grant, 
or  when  there  Is  a  contention  as  to  the  right  to  obtain  probate  or 
administration,  and   before  contest  terminated. 

2.  The  practice  as  to  appearance  shall,  in  so  far  as  shall  be 
practicable,  be  that  prescribed  by  the  Consolidated  Rules  of  Prac- 
tice of  the  Supreme  Court  of  Judicature  for  Ontario. 

3.  In  contentious  proceedings  the  practice  and  procedure  shall, 
as  nearly  as  may  be,  correspond  with  the  practice  and  procedure 
in  the  High  Court  after  appearance  entered. 

4.  If  the  party  who  has  entered  an  appearance  shall  not  use 
due  diligence  in  the  prosecuting  of  the  proceedings  the  applicant 
may  obtain  a  summons  calling  upon  him  to  show  cause  why  he 
should  not  file  a  plea  within  a  limited  time,  or  In  default  thereof 
why   grant   should    not   be   made. 

5.  Any  person  not  named  in  the  petition  or  in  the  order  of  the 
Jndge  may  intervene  and  appear  thereto  on  filing  an  affidavit  show- 
ing that  he  is  interested  in  the  estate  of  the  deceased. 
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6.  The  party  opposing  a  will  may,  with  his  statement  of  d^ 
fence,  give  notice  to  the  party  setting  up  the  same  that  he  merely 
insists  upon  the  will  being  proved  in  solemn  form  of  law,  and  only 
Intends  to  cross-examine  the  witnesses  produced  In  support  of  the 
will,  and  he  shall  thereupon  be  at  liberty  to  do  so,  and  shall  be 
subject  to  liability  in  respect  of  costs  In  the  discretion  of  the  Judge. 

7.  If  any  defendant  make  default  in  filing  and  delivering  a  de 
fence,  the  action  may  proceed  notwithstanding  such  default;  or  the 
plaintiff  may  obtain  a  summons  calling  upon  the  defendant  to  show 
cause  why  grant  should  not  be  made  without  further  proceedings. 

8.  In  any  case  not  provided  for  and  which  there  is  no  analogous 
practice  in  the  High  Court,  the  party  desiring  to  pursue  a  claim, 
remedy  or  right,  may  apply  to  the  Judge  for  direction  and  order  as 
to  the  course  to  be  pursued 

1. 

The  following  shall  be  the  tariff  of  fees  to  be  taken  by  the 
registrars  of  the  Surrogate  Court  for  duties  and  8ervic*»«»  in  respect 
of  non-contentious  business  in  the  said  Court:  , 

,      ^      1.  For  services  rendered  under  sections  67  and  68  (now  sections 

74  and  75),  see    Rule  40,  where  the  value    of  the 
property  does  not  exceed  $400 f  1  50 

2.  Receiving  and  examining  papers  and  entering  application.  .   1  00 

3.  Every  necessary   notice  to  surrogate  clerk 25 

4.  Receiving  and  entering  certificate   !2o 

5.  Recording  every  bond  with  affidavits  of  justlfi«^ation  and 

execution 1  OO 

6.  {a)  On  every  grant  of  letters  of  administration  where  the 

property  devolving  is  under  $1,000 1  00 

(6)  $1,000  and  under  $4,000 2  00 

(c)  $4,000  and  under  $10,000 ;MI0 

i(f)  $10,000  and  under  $20,000   4  00 

(f )  $20,000  and  upwards 5  00 

7.  Submitting  papers  with  registrar's  report  thereon  to  Judge 

to  lead  grant   ' HO 

8.  Recording  grant  or  other  instruments  under  Rule  48,  or  let- 

ters of  guardianship,  per  folio 10 

[}.  For  preparing  probate  or  letters  of  administration  or  of 
guardianship  issued  under  seal  of  the  Court,  each 
instrument   75 

10.  Ditto— If  grant  is   special    1  OO 

11.  Transcript  of  will,  per  folio  1*» 

12.  Ortified  copy  of  will  in  addition,  per  folio 10 

VS.  Drawing  special  orders  or  other  papers  directed  by  Judge, 

per  folio   10 

14.  Taking  every  affidavit  or  administering  oath  to  a  witness.  ..     20 

15.  Attending  and  entering  every  order  or  minute 50 
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16.  Kvery  summons  or  order,  and  every  Instrument  or  other 

process  under  seal,  not  otherwise  provided  for,  if 
prepared  by  the  registrar,  per  folio,  including  fee 
for  sealing $    20 

17.  For  looking  up  original  will  or  instrument  and  inspection, 

.    or  for  general  search  into  proceedings 30 

18.  Every  other  search 20 

ID.  Every  necessary  certificate  granted  by  registrar   50 

20.  Exemplification  under  Beal        1  00 

If  exceeding  5  folios,  per  folio  on  the  excess. .       10 

21.  For  depositing  every  will  of  a  living  person  for  safe  cus- 

tody, including  a  deposit  receipt 50 

22.  Issuing   every   subpoena    50 

23.  Writing  every  necessary  letter    25 

24.  Filing  every  necessary  paper    10 

25.  Attending  audit,  including  filing  necessary  papers  thereat.       50 

26.  For  taxing  costs  and  granting  certificate 50 

27.  Receiving,   entering  and  filing  caveat    50 

28.  Warning  to  caveat  and  entering  the  same 30 

29.  Postage  and  stamps  and  all  other  necessary  disbursements 

to  be  added  in  all  cases. 

(No  fee  allowed  for  filing  paper  in  non-contentious  busi- 
ness before  probate  or  letters  granted). 
On  proof  of  Will  in  Solemn  Form,  and,  in  proceedings  for  revoking 
probate,  or  letters  of  administration,  or  for  the  removal 
of  a  guardian. 

1.  If  the  proceedings  are  disputed  or  contentious,   the  same   fees 

^     may  be  charged  by  the  registrar  as  in  contentions  pro- 
ceedings. 

2.  If  the  proceedings   are   undisputed   the  same  charges   may   be 

made  by  him  as  in  non-contentious  proceedings. 

II. 

Registrar's  Fees— Contentious  Business. 

1.  Receiving,  entering,  and  filing  caveat,  and  transmitting  no- 

tice  thereof   to    surrogate    clerk    $  75 

2.  Warning  to  caveat,  and  entering  same 30 

3.  Receiving,  entering  and  filing  bond  on  appeal   25 

4.  Searching  for,  making  up  and  transmitting  papers  to  Court 

of  Appeal  or  High  Court  of  Justice 50 

5.  Every  certificate  for  which  no  other  fee  is  payable 50 

6.  On  every  citation,   summons  or  Judge's  order   50 

7.  Search  in  registrar's  books  or  files   20 

8.  Ijooking  up  original  will  or  Instrument,  and  inspection,  or 

for  general  search  into  proceedings    30 

D.  Piling  every  necessary  paper   10 

10.  Filing  and  entering  every  paper  required  to  be  minuted.  ...      10 
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11.  Entering  every  record  or  issue  deposited  for  trlnl $  'i** 

12.  Every  subpoena  nil 

13.  Administering  oath  or  taking  an  affidavit   Jl* 

14.  Entering   decree,   or  order   in   pursuance   of  judgment,   if 

under  five  folios 00 

15.  If  over  five  folios,  per  folio  10 

16.  Entering  every  order  or  decree  requiring  to  be  entered  in 

the  Court  book,  not  otherwise  specified,  per  folio. .     1>> 

17.  Issuing  every  writ  under  seal  of  the  Court,  except  subpcena     -^ 

18.  For  every  office  copy  or  extract  of  a  minute,  order,  decree, 

or  other  document  filed  or  deposited  in  the  office  of 
the   registrar,    per   folio    Vi 

19.  For  the  seal,  in  addition  to  the  fee,  for  the  copy,  and  col- 

lating, if  required '^ 

20.  Every  necessary  letter   *^ 

21.  Taxing  every  bill  of  costs,  and  granting  certificate ^*^ 

22.  All  outlays  for  postages  and  stamps  as  disbursed  to  be  added 

in  all  cases. 

23.  After  contentious  proceedings  are  closed  and  a  decree  for  pro- 

bate granted,  or  letters  of  administration  have  been  de- 
creed to  either  party,  the  regi|trar  in  addition  to  tlw 
foregoing  fees,  shall  be  entitled  to  receive  for  busine>t 
done  the  like  fees  as  in  non-contentious  cases. 
On  proof  of  Will  in  Solemn  Form  and  in  proceedings  for  revoking 
probate,  or  letters  of  administration,  or  for  the  removil 
of  a  guardian. 

1.  If  the  proceedings   are  disputed  or  contentious  the  same  fees 

may  be  charged  by  the  registrar  as  in  contentious  pro- 
ceedings. 

2.  If  the  proceedings  are  undisputed  the  same  fees  may  be  charged 

by  him  as  in  non-contentious  proceedings. 
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ORDERS  OF  COURT  RELATING  TO  TRUST 

CORPORATIONS.* 

191.  The  Judges  may  arrange  with  the  Toronto  General  Trusts  Toronto 
[Company  to  make  investments,   and  to  take  the  securities  in  the  General 
lame  of  the  accountant  of  the  Supreme  Court  of  Judicature,  <>^  Company 
Honeys  in  Court,  upon  first  mortgages  of  lands,  and  may  direct  theempow- 
ssue  of  cheques  therefor  upon  condition  that  the  said  company  do,  *''^  *^ 
)y  proper  instrument,  guarantee  the  sufficiency  of  such  securities,  yogtments 
and  the  due  payment  of  interest  at  the  rate  of  4^6  per  cent,  per  of  funds  in 
innum,  half-yearly,  on  the  moneys  so  invested,   from  the  date  of  * 

the  receipt  by  the  company  of  the  money  for  each  investment,  and 
ilso  the  due  repayment  of  the  principal  moneys  so  Invested;  and 
upon  further  condition  that  in  case  the  said  company  makes  an  in- 
trestment  as  aforesaid  at  a  higher  rate  than  6  per  cent.,  then  the 
said  company  is  to  pay  interest  thereon  to  the  Court  at  the  rate  of 
4%  per  cent.;  and  upon  further  condition  that  the  said  company 
is  to  satisfy  the  official  guardian  of  the  said  High  Court  of  the 
sufficiency  of  the  security  as  to  value,  and  he  is  to  certify  the  same 
to  the  Court  before  the  cheque  issues  for  each  investment. 

1269.  Whereas  under  Rule  191,  it  is  provided  that  the  invest-  invest- 
ment of  the  moneys  in  Court  by  the  Toronto  General  Trusts  Com-  ments  of 
pany  shall  be  subject  to  the  approval  of  the  official  guardian  of  the  p  "^^  '"* 
High  Court  of  Justice  for  Ontario: 

And  whereas,  the  said  official  guardian  has  expressed  his  desire 
to  be  relieved  of  the  duty  in  question: 

It  is  ordered,  pursuant  to  sections  114  and  115  of  the  Judica- 
ture Act,  that  James  S.  Cartwright,  Esquire,  the  registrar  of  the 
Queen's  Bench  Division  of  the  said  High  Court  of  Justice,  be  ap- 
pointed in  the  place  of  the  said  official  guardian  to  discharge  the 
said  duty;  and  that  the  said  the  Toronto  General  Trusts  Company 
is  to  satisfy  the  said  registrar  of  the  Queen's  Bench  Division  of  the 
security  as  to  value,  and  that  he  certify  the  same  to  Court  before 
cheques  issue  for  each  investment,  and  the  said  company  is  to 
pay  into  Court,  to  the  credit  of  the  surplus  interest  funds,  the  fees 
heretofore  paid  to  the  said  official  guardian  by  the  said  company  in 
respect  of  said  services. 

into  effect  1st  September.  1.S07. 

♦These  orders  are  continued  by  Order  81  of  Rules  which  came 
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B.  S.  O.  c.  70. 

An  Act  respecting  the  Administration  by  the  Crown  of 

Estates  of  Intestates. 

HER  MAJESTY,  by  and  with  the  advice  and  consent  of  the 
Legislative  Assembly  of   the   Province   of  Ontario,   ena«U 
as  follows: — 

Adminifi-  ^*  ^o  often  as  the  Lieutenant-Governor,  by  a  warrant  under  hi« 

tr^tioD  privy  seal,  is  pleased  to  direct, Her  Majesty's  Attorney-General  for 

to  the  At-  ^^it^^rlo  to  apply  for  and  obtain  letters  of  administration  (whetht-r 

tomey-  general  or  limited)  of  the  estate  and  effects  of  any  person  dyicf^ 

General  m  intestate,  or  intestate  as  to  some  part  of  his  estate,  where,  in  re**!)*^  t 
oasefl  Til 

where  of  the  interest  of  Her  Majesty  in  the  estate  and  effects,  the  admin- 
nominee  istration  may  be  rightfully  granted  to  a  nominee  of  Her  Majesty,  it 
Crown  en-  "hall  be  lawful  for  any  competent  Court,  upon  application,  in  pur- 
titled  to  suance  of  such  warrant,  to  grant  administration  to  the  AttorD-t- 

Admmis-  (j^eneral  and  his  successors  in  the  office  of  Attomey-Genernl  for 
ter. 

Ontario,  for  the  use  and  benefit  of  Her  Majesty.     R.  S.  O.  lS>i, 

c.  59,  s.  1. 

Attorney-  ^'  Where  any  person  dies  in  this  Province  intestate  as  aforesai'l 

General  and  without  leaving  any  known  relatives  living  within  the  Provincv^ 
ta*^Let  ^^  ^^^  known  relatives  who  can  be  readily  communicated  with^ 
ters  of  Ad-  living  elsewhere,  the  Lieutenant-Governor  may  (if  he  thinks  fit),  by 
ministra-  warrant  under  his  privy  seal,  direct  the  Attorney-General  for  On- 
Intestate  tario  to  apply  for  and  obtain  letters  of  administration,  whether  geor^ 
leaver  no  ral  or  limited,  of  the  estate  and  effects  of  such  person;  and  it  shall 
known  re-  i^^  lawful  for  any  competent  Court  upon  application  in  pursuance 
within  the  ot  the  warrant  to  grant  administration  to  the  Attorney-General,  fop 
Province,  the  use  and  benefit  of  Her  Majesty,  or  of  such  persons  as  may  ulti- 
mately  appear  to  be  entitled  thereto.     R.  S.  O.  1887,  c.  59.  s.  2. 

Rights  3.  The  administration  so  granted,  and  the  office  of  administrati^r 

*H  *^*^'^*- under  the  grant,  with  allthe  estates,  rights,  duties,  and  Uabiliti^ 

Attorney-   of  such  administrator,  shall,  upon  the  death,  resignation,  or  removal 

General  to  of  the  Attorney -General  for  Ontario   for  the  time  being,   devoir* 

v(^t  in 

his  succej*-  "P^n  and  become  vested  and  continue  in  the  succeeding  Attomej"' 

ROD*.  (icneral,  by  virtue  of  his  appointment,  and  so  in  perpetual  succe* 

sion,  without  any  further  grant  of  administration  or  any  assiJ:u^ 

ment  or  transfer  of  the  estates  of  the  administrator;  and  all  nctiorrs 

and  other  proceedings  whatever  by  or  against  the  Attoniey-(ien'»-al 
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for  the  time  being,  as  such  administrator   at  the  time^of  his  death,  Power  to 

resignation,  or  removal,  shall  continue,  and  may  be  proceeded  with,  ']p^^H© . 

A.dmini8- 
by,  in  favour  of,  and  against  the  succeeding  Attorney-General,  in  tration. 

like  manner;  saving  always,  the  effect  of  every  limitation  in  dura- 
tion, or  otherwise,  under  the  terms  of  the  grant  of  such  administra- 
tion, and  saving  to  every  Court  having  jurisdiction  in  this  behalf 
all  such  right  and  authority  to  revoke  or  repeal  such  administration 
as  the  Court  would  have  had  during  the  continuance  of  a  like  ad- 
ministration granted  to  a  nominee  of  Her  Majesty  in  case  this  Act 
had  not  been  passed.    R.  S.  O.  1887,  s.  59,  s.  3. 

4.  It  shall  not  be  necessary  for  the  Attorney -General  applying  Security 
for  or  obtaining  grants  of  administration  to  the  use  or  benefit  of  ^^r  due 
Her  Majesty,  to  enter  into,  or  cause  to  be  entered  into,  any  bond  tration 
to  the  Judge  of  the  Surrogate  Court;  but  the  Attorney-General  shall,  dispensed 
in  relation  to  every  such  administration,  be  subject  to  all  the  liabili-  Li'bilitv 
ties  and  duties  imposed  on  an  administrator  by  the  condition  of  the  of  Attor- 
bond  prescribed  by  the  rules  and  orders  now  in  force,  or  hereafter  >i®y-Gen- 
made  under  the  Surrogate  Courts  Act.    R.  S.  O.  1887,  c.  59,  s.  4.     ^  j^  ^3„,j. 

dition  of 

5.  Where  administration   is   granted   to   the   Attorney-General,  bond. 

the  Lieutenant-Governor  in  Council  may  direct  the  sale,  either  by  ^y-  ^^^- 
auction  or  private  sale,  of  any  real  estate  or  interest  therein  in  p^wer  to 
Ontario,   to   which   the   intestate  died   entitled;   and   the  Attornej- sell  real 
General  shall  thereupon  be  authorized  to  sell   in  accordance  witn  Tu   ^.'^ 
the  directions  of  any  Order  in  Council  in  that  behalf,  the  whole  or  testate, 
any    part    of    the    real     estate    aforesaid,     and    to    convey    the 
same   to   the  purchaser;   and   every   conveyance   by   the   Attorney- 
General,  or  his  successor  in  office,  shall  be  as  valid  and  effectual  as 
if  the  deceased  were  alive  at  the  time  of  the  making  thereof,  and 
had  executed  the  same.     R.  S.  O.  1887,  c.  59,  s.  5. 

(>.  In  case,   subsequently  to  the  grant  of  administration,  it  is  Rigjjts  of 
alleged  or  ascertained  that  the  deceased  has  relatives,  or  did  not  relations 
die  intestate,  the  Attorney-General  may,  if  he  thinks  tit,  exercise,  ?^^^  ^^® 
subject  to  the  discretion  of  the  Lieutenant-Governor  in  Council,  all  Adminis- 
or  any  of  the  powers  by  this  Act  conferred,  until  some  person  is  Oration, 
appointed  by  some  court  of  competent  jurisdiction  to  deal  with  the 
estate  of  the  deceased;  and,  notwithstanding  such  appointment,  any 
sale  made  in  pursuance  of  this  Act   may  be  completed  by  the  execu- 
tion by  the  Attorney-General  of  a  conveyance;  and  until  the  revoca- 
tion of  the  letters  granted,  the  Attorney-(xeneral  may  exercise  fully 
all  the  powers  vested  in  him  as  administrator  of  the  estate  of  the 
deceased.     R.  S.  O.  1887,  c.  59,  s.  G. 

7.  Where  administration   is  taken  out  under  the  provisions  ofEnquirya- 
this  Act,  the  Attorney-General  may  apply  to  the  High  Court  for  ♦?  ^^ 
an  order  for  the  making  of  such  inquiries  as  may  be  necessary  to  jj^j.  **  ^ 
determine  whether  or  not  Her  Majesty  Is  entitled  to  any  portion  of  Majesty. 
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the  estate  of  thciideceased,  on  account  of  the  deceased  dying  intes- 
tate and  without  heirs  or  next  of  kin,  or  otherwise,  and  any  judgment 
made  upon  such  inquiry  shall,  unless  reversed  on  appeal,  be  final 
and  conclusive.     R;  S.  O.  1887,  c.  59,  s.  7. 

Recovery  8.  (1)  Where  a  person  dies  in  possession  of,  or  entitled  to  real 

by  Crown  estate  In  Ontarlp,  intestate  as  to  such  real  estate,  without  any 
tate  of  per-  known  heirs,  the  Attorney-General  may  apply  to  the  High  Court 
sous  dying  for  an  order  for  the  making  of  such  inquiries  as  may  be  necessary 
an?*\^th-  **^  determine  whether  or  not  Her  Majesty  is  entitled  to  any  portion 
out  heirs,  of  the  real  estate  of  the  deceased  on  account  of  his  dying  intestate, 
and  without  heirs;  and  any  judgment  or  order  given  upon  such  in- 
quiry shall,  unless  reversed  on  appeal,  be  final  and  conclusive. 

When  (2)  Where  the  Attorney-General  is  entitled  to  apply  under  the 

Attorney-  pr^^ceding  sub-section,  he  may  bring  an  action  either  in  his  own  name, 
recover.  or  on  behalf  of  Her  Majesty,  or  in  the  name  of  Her  Majesty. 
to  recover  possession  of  the  real  estate  of  the  deceased,  and  shall 
De  entitled  to  judgment  and  to  recover  possession,  unless  the  person 
claiming  adversely  shows  that  the  deceased  did  not  die  intestate 
as  to  such  real  estate,  or  that  he  left  heirs,  or  that  some  other  per- 
son Is  entitled  to  the  said  real  estate.    R.  S.  O.  1887,  c.  59,  s.  8. 

Applica-  9.  Where  a  person  has  died  or  dies  intestate  in  this  Province, 

Atto  ^^^    administration    has     been     or     may     be     hereafter     granted 

General  to  to  some  person  not  one  of  the  next  of  kin,  and  it  is  doubtful  whether 

compel  an  the  intestate    left  any  next    of  kin    him    surviving,   or   there  are 

account  bv 

adminis-      "^  known  next  of  kin  resident  In  Ontario,  the  Attorney-General,  If 

trator  in  he  deems  it  In  the  interest  of  justice,  may  apply  to  the  High  Court 
certam  f^j.  ^^^  order  requiring  the  administrator  to  account  for  his  dealings 
with  the  estate,  and  may  question  in  such  proceedings  the  validity 
of  any  releases  or  settlements  with  any  alleged  next  of  kin,  and  it 
shall  be  lawful  for  any  competent  Court  to  revoke  such  administra- 
tion, and  to  grant  administration  to  the  Attorney-General  and  his 
successors  in  the  office  of  the  Attorney-General.  Out.  Acts,  1896, 
c.  14.  s.  82. 


DiHix>8i-  10.  ^ioneys  realized  from  estates  to  which  the  Attorney-General 

tion  of  jg  administrator  under  this  Act,  shall  be  kept  in  a  separate  account 
moneys.  *-  *-  ^ 

.  lu  such  bank,  or  invested  In  such  manner  as  the  Lieutenant-Gover< 
nor  may  frofai  time  to  time  appoint,  and  all  moneys  which  have 
been  unclaimed  for  ten  years  shall,  from  time  to  time,  be  paid  Into 
tho  Consolidated  Revenue  Fund  of  Ontario.    R.  S.  O.  1887,  c.  59,  s.  9. 

Interest  11.  Any  person  proving  title  to  such  moneys  shall  be  entitled  to 

to'iiiereon  ^^^'^*^'®  ^^®  same,  with  interest,  at  such  a  rate  as  the  Ueutenant- 
entitled  to  GoTernor  may,  having  regard  to  the  rate  realized  therefrom  from 
moneys.      tim*-  to  time  direct.     R.  S.  O.  1887,  c.  59,  s.  10. 
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12.  Any  one  claiming  to  be  entitled  to  such  estate,  or  to  any  Rights  of 
interest  therein,  or  to  any  part  of  the  proceeds  thereof,  may  apply  ^"^"* 
to  the  High  Court  upon  petition  for  an  order  or  judgment  declaring  claims  on 
his  rights  In  respect  thereto;  and  the  Court  may  thereupon  order  the  estate, 
such  inquiries  as  may  be  necessary  to  determine  the  same,  and  may 
finally  adjudicate  thereupon;  but  no  application  under  this  section 

Hhall  be  entertained  unless  security  for  costs  Is  given  by  the  appli- 
cant, in  case  the  Attorney-General  thinks  fit  to  demand  the  same. 
It.  S.  O.  1887.  c.  50.  s.  11. 

13.  The   Attorney-General   may   deduct   from   moneys   received  Attomey- 

on  account  of  any  estate,  all  disbursements  made  by  him  in  respect  Jf^"^*^  . 

may  retam 

to  inquiries  which  he  may  have  considered  It  expedient  to  make  be-disburse- 

foTi'.  taking  out  administration,  as  well  as  disbursements  otherwise  J"®"^. 

made  in 
made  by  him  in  respect  of  the  estate.    R.  S.  O.  1887,  c.  59,  s.  12.     respect  of 

14.  Where  the  Attorney-General  Is  appointed  or  becomes  admin-  p  *i"^"^' 

istrator  or  trustee  for  an  estate,  and  he,  or  any  of  his  predecessors  tion  of 

in  the  trust,  has  given  such  notice  as  under  the  Trustee  Act  would  Attomey- 

be  sufficient  for  the  protection  of  an  administrator,  the  provisions  j^^,®?^"^ 

of  the  said  Act  shall  apply  to  the  Attorney-General,  and  to   the  AdminiB- 

estate.     R.  S.  O.  1887,  c.  59,  s.  13.  iJ»<»r. 

Bev.  Stat, 

15.  After  such  notice,  and  notwithstanding  the  ten  years  limited  ^*  ^29. 
by  section  10  of  this  Act  have  not  elapsed,  the  Attorney-General  P'**''*J^"" 
may  pay  any  money  remaining  in  his  hands,  unclaimed,  into  the  assets  by 
Consolidated  Revenue  Fund 'of  Ontario;  or  may  pay  the  same,  or  Attorney- 
any  part  thereof,  or  assign  over  personal  property  remaining  in  hiSj^^j^j. 
hands,  in  accordance  with  any  direction  of  the  Lieutenant-Governor  notice. 

in  Council,  made  under  section  6  of  the  Act  respecting  Escheats  and  Kev  Stat., 
Foi  feitures.    R.  S.  O.  1887,  c.  59,  s.  14. 

16.  In   such   case   no   claim   shall   be   maintained    against    Her  Her  Ma- 
Majesty,  or  this  Province,  in  respect  of  any  moneys  or  personal  pro-1^*^*"^ 
perty  paid  over  or  assigned  to  any  person  or  persons  under  said  vince  not 
section  6  of  the  Act  respecting  Escheats  and  Forfeitures  aforesaid,  liable 

or  under  this  Act;  but  this  shall  not  prejudice  the  right  of  a  creditor  ^^  ^^' 

or  claimant  to  follow  the  said  moneys  or  property,  or  proceeds,  into  transferred 

the  hands  of  the  person  who  may  have  received  the  same  under  the^^J"*^^'^ 
-         ^  follow  pro- 

authority  of  an  Order  in  Council.     R.  S.  O.  1887,  c.  59,  s.  15.  perty  af- 

fected. 
Rev.  Stat, 
c.  114. 
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APPENDIX  V. 


Short 
Title. 


R.  S.  O.  1897,  c.  112. 

An  Act  to  amend   the  law   relating  to   Mortmain  and 

Charitable  Uses. 

1.  This  Act  may  be  cited  as  the  *'  Mortmain   and   Charitable 
Uses  Act."    Ont.  Acts,  1892,  c.  20,  s.  1. 


Applioa-  2.  So  far  as  this  Act  applies  to  wills,  the  same  shall  only  applj 

tion  of  Act  ^Q  ^iiig  ^f  testators  dying  on  or  after  the  14th  day  of  April,  1892. 
lb.  c.  20,  s.  2. 

«( Land,"  ^'  *'  Land  "  in  this  Act  shall  include  tenements  and  heredita- 

meaningof  ments,  corporeal  and  incorporeal,  of  any   tenure;   but  not   money 

secured  on  land  or  other  personal  estate  arising  from  or  connected 

with  land.      lb.  c.  20,  s.  3. 

4.  Land  may  be  devised  by  will  to  or  for  the  benefit  of  auj 
charitable  use;  but,  except  as  hereinafter  provided,  such  land  shalU 


Land  de 
vised  to 


r»ViArifv  t/i     ^^  — -". J *'-   >—   — — « -— » - 

besom.  notwithstanding  anything  in  the  will  contained  to  the  contrary,  be 
sold  within  two  years  from  the  death  of  the  testator,  or  such  ex- 
tended period  as  may  be  determined  by  the  High  Court  or  a  Judge 
thereof  in  Chambers.    lb.  c.  20,  s.  4. 


Where 
land  re- 
mains un- 
sold after 
expiration 
of  two 
years. 


Personal 
estate 
directed  to 
be  laid  out 
in  land . 


5.  So  soon  as  the  time  limited  for  the  sale  of  any  land  under 
any  such  devise  shall  have  expiree!  without  the  completion  of  the 
sale  of  the  land,  the  land  shall  vest  forthwith  in  the  accountant  of 
the  Supreme  Court  of  Judicature  for  Ontario,  and  the  EUgh  Court 
shall  cause  the  same  to  be  sold,  or  the  sale  completed  (as  the  case 
may  be),  with  all  reasonable  speed  by  the  administering  trustees  for 
the  time  being  thereof;  and  for  this  purpose  may  make  orders  di- 
recting such  trustees  to  proceed  with  the  sale  or  completion 
of  the  sale  of  such  land,  or  removing  such  trustees  and  ap- 
pointing  others;  and  may  provide  by  any  such  order,  or  otherwise, 
for  the  payment  of  the  proceeds  of  the  sale  to  the  said  trustees  in 
trust  for  the  charity,  and  for  the  payment  of  the  costs  and  ex- 
penses incurred  by  the  said  trustees,  or  otherwise,  in  or  connected 
with  such  sale  and  proceedings.    lb.  c.  20,  s.  5. 

G.  Any  personal  estate  by  will  directed  to  be  laid  out  in  the  pur- 
ohas*^  of  land  to  or  for  the  benefit  of  any  charitable  uses,  shall, 
except  as  hereinafter  provided,  be  held  to  or  for  the  benefit  of  thf 
charitable  uses  as  though  there  had  been  no  direction  to  lay  it  ont  in 
the  purchase  of  land.     lb.   c.  20,  8.   6. 
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7.  The  High  Court,  or  a  Judge  thereof  sitting  in  Chambers,   if  Power  to 
satisfied  that  land  devised  by  will  to  or  for  the  benefit  of  any  chari- J^^^JJ^^^'^^^ 
tAble  use,  or  proposed  to  be  purchased  out  of  personal  estate  by  will  cases, 
directed  to  be  laid  out  in  the  purchase  of  land,  is  required  for  actual 
occupation  for  the  purposes  of  the  charity,  and  not  as  an  investment, 

inay,  by  order,  sanctioQ  the  retention  or  acquisition,  as  the  case  may 
be,  of  such  land.    lb.  c.  20,  s.  7. 

8.  Money  charged    or    secured  on    land  or    other  personal  estate  Mortmain 
arising  from  or  connected  with  land,  shall  not  be  deemed  to  be  ^^^J^*  to^aoDlv  to 
to   the  provisions  of  the  statutes  known  as  the   Statutes  of  Morlj-  impure 
main,  or  of  Charitable  Uses,  as  respects  the  will  of  a  person  dying  P®*^^"***y 
on  or  after  the  14th  day  of  April,  1892,  or  as  respects  any  other  grant 

or  gift  made  after  the  said  date.    lb.  c.  20,  s.  8. 

9.  The  jurisdiction   of  the  High  Court  under   this  Act  is   to   be  Exerciseof 

exercised  by  a  Judge  in  Chambers  or  otherwise,  and  may  be  exercised  JV"^" IP" 

'  "  tion  oi 

in    a  summary  manner  so  as  to  avoid  all  unnecessary  expense.     lb.  High 
c.  20,  s.  9.  Court. 

10.  This  Act  affects  only  devises  or  legacies  which,  prior  to  the  Acts  to 

14th  day  of  April,  1892,  would  have  been  void,  and  shall  not  be  con-  *PP*y  ^".^y 
^        1  ^  ,  .  ...  ,         ,  .  to  legacies 

s trued  as  takmg  away  any  right  prior  to  that  date,  by  statute  oi^  otherwise 

otherwise,  possessed  by  any  corporation  ;  nor  shall  this  Act  be  construed  ^oi<^' 

as  expressly  or  by  implication  affecting  any  actions  then  pending,  or 

any  question  whatever  therein.    lb.  c.  20,  s.  10. 


CHAPTER  2. 

An  Act  respecting  Mortmain  and  the  disposition  of  Land 

for  Charitable  Uses. 

Assented  to  13th  March,  1902. 

TT  IS  MAJESTY,  by  and  with  the  advice  and  consent  of  the  Legis- 
-*—■-  lative  Assembly  of  the  Province  of  Ontario,  enacts  as  fol- 
lows:— 

1.  This  Act  may  be  cited  as  *'  The  Mortmain  and   Charitable 

Uses  Act,  1902,"  and  shall  be  read  as  part  of  the  Mortlnaia  and  J^^^^t  Utle. 
_,,.,,__.  Kev.  otat., 

Charitable  Uses  Act.  c.  112. 

2.  In  this  Act,  unless  the  context  otherwise  requires, 

(1)  "  Assurance  "    includes    a    gift,    conveyance,    appointment,  ^®°*^*^*°^^ 

lease,   transfer,   settlement,   mortgage,   charge,   incumbrance,   devise.  "  Assur- 

'  J, 

bequest,   and   every  other  assurance  by   deed,  will   or  other  iastru-  "^^**' 
nieiit,   and  **  assure  "   and   '*  assuror  "  have  meanings  corresponding 
with  assurance. 

(2)  "  Will  "  includes  codicil. 

"Will  " 

(3)  "  Land "   includes   tenements,    and   hereditaments,    corporeal 

and  incorporeal,  of  whatever  tenure,  but  not  money  secured  on  land,  "L*"<i  •' 
or  other  personal  estate  arising  from,  or  connected  with,  land. 
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"Full and  ^^^  "  ^^^^  ^^^  valuable  consideration  **  includes  such  a  considera- 

vaduabJe  tion  either  actually  paid  upon  or  before  the  making  of  the  assurance, 

onisidera-  ^j.  reserved  or  made  payable  to  the  vendor  or  any  other  person  by 

Acts  51-5^  way  of  rent,  rent  charge,  or  other  annual  payment  in  perpetuity,  or 

Vict.  c.  42  for  any  term  of  years,  or  other  period,  with  or  without  a  right  of 
64-55* Vict,  re-entry   for  non-payment  thereof,   or   partly   paid,   and   partly  re- 

c  73,  8.  3.  served,  as  aforesaid. 


PART  I. 
Mortmain. 

Forfeiture        ^'  ^^^^^  shall  not  be  assured  to  or  for  the  benefit  of,  or  acquired 

on  unlaw-    by  oy  on  behalf  of  any   corporation  in  mortmain,   otherwise  than 

Mice^or^      under  the  authority  of  a  license  from  His  Majesty  the  King,  or 

acquisition  of  a  statute  for  the  time  being  in  force,  and  if  any  land  is  so  as- 

m  mort-       gured,  otherwise  than  aforesaid,  the  land  shall  be  forfeited  to  His 

Imp.  Acts   Majesty   from   the   date   of   the   assurance,   and   His   Majesty   may 

51-52  Vie \  enter  on  and  hold  the  land  accordingly, 
c.  42  8.  1 

4.  It  shall  be  lawful  for  the  Lieutenaat-Gavernor  in  Council,  if, 

rower  to  ^^^  when,  and  in  such  form  as,  he  thinks  fit,  to  grant  to  any  per- 
ant  Gover-  son  or  corporation  a  license  to  assure  in  mortmain  land  in  Ontario 
nor  to  iQ  perpetuity  or  otherwise,  and  to  grant  to  any  corporaticai  a  license 

ncensesin  *^  acquire  land  in  Ontario  in  mortmain,  and  to  hold  such  land  in 
mortmain,    perpetuitj'  or  otherwise. 

51-52  Vict.         ^-  ^*>  entry  or  holding  by,  or  forfeiture  tQ,  His  Majesty   under 

c.  42,  8.  2.    this  part  of  this  Act,  shall  merge  or  extinguish,  or  otherwise  affect. 

Saving  for  any  ^ent  or  service  which  may  be  due  in  rvspect  of  any  land  to  His 

rcn  *  H  and 

services       Majesty,  or  any  other  lord  thereof. 

Imp.  Act,  

51-52  Vict.  PART   II. 

c  42,  8.  3.  ^ 

Charitable  Lses. 

6.  The  following  shall  be  deemed  to  be  valid  charitable  uses 
Charities  tvithin  the  meaning  oX  this  Act,  viz.,  the  relief  of  aged,  impotent, 
Qf  and  poor  people,  the  maintenance  of  sick  and  maimed  s(Vldiers  antl 

mariners:  the  maintenance  of  schools  of  learning,  free  schools  and 
Imp.  Act    scholars  in  universities,  the  repair  of  bridges,  ports,  havens,  cause- 
51-52  Vict,  ways,  churches,  sea  banks,   and  highways,  the  education  and  pre- 
/2)    '    '     *  ferment  of  orphans,  the  relief,  stock,  or  maintenance  oX  houses  of 
correction,  provision  for  the  marriages  of  poor  maids,  the  support, 
aid  and  trade  and  help  of  young  tradesmen,  handicraftsmen  and  per- 
sons in  poor  circumstances,  the  relief  or  redemption  of  prisoners  or 
captives,  and  the  aid  or  ease  of  any  poor  inhabitants,  concerning  pay- 
ment of  taxes,  and  any  other  purposes  similar  to  those  hereinbefore 
mentioned. 

7.— (1)  Subject  to  the  provisions  of  the  Revised  Statutes,  chap- 
ter 112,  and  to  the  savings  and  exceptions  contained  in  this  Act.  or 
any  other  Act  of  this  Province,  in  force  for  the  time  being,  every 
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assurance  of  land  to,  or  for  the  benefit  of,  any  charitable  uses,  and  Conditions 

under 
■every  assurance  of  personal  estate  to  be  laid  out  in  the  purchase  of  ^hich  as- 

land  to  or  for  the  benefit  of  any  charitable  uses,  shall  be  made  in  auranoes 

mftv  be 
Accordance  with  the  requirements  of  this  Act,  and  unless  so  naade^j^j^^ 

-shall  be  void.  charitable 

(2)  The  assurance  must  be  made  to  take  efifect  in  possession 
four  the  charitable  uses  to,  or  for  the  benefit  of,  which  it  is  made 
immediately  from  the  making  thereof. 

(3)  The  assurance  must,  except  as  provided  by  this  section,  be 
without  any  power  of  revocatiou,  reservation,  condition,  or  pro- 
vision, for  the  benefit  of  the  assuror,  or  of  aay  person  claiming  under 
him. 

(4)  Provided  that  the  assurance,  or  any  instrument  forming 
part  of  the  same  transaction,  may  contain  all  or  any  of  the  follow- 
ing provisions,  so,  however,  that  they  reserve  the  same  benefits  to 
persons  claiming  under  the  assuror,  as  to  the  assuror  himself; 
namely, 

(t)  The  grant  or  reservation  of  a  peppercorn  or  other  nominal 
rent. 

{it)  The  grant  or  reservation  of  mines  or  minerals. 

(Hi)  The  grant  or  reservation  of  any  easement. 

(ft?)  Covenants  or  provisions  as  to  the  erection,  repair,  position, 
ar  description  of  buildings,  the  formation  or  repair  of  streets  or 
roads,  or  as  to  drainage,  or  nuisances,  and  covenants  or  provisions 
of  the  like  nature  for  the  use  and  enjoyment  as  well  of  the  land 
comprised  in  the  assurance  as  of  any  other  adjacent  or  neighbouring 
land. 

(r)  A  right  of  entry  on  non-payment  of  aay  such  rent,  or  on 
breach  of  any  such  covenant,  or  provision. 

(r«)  Any  stipulations  of  the  like  nature,  for  the  benefit  of  the 
assuror,  or  of  any  person  claiming  under  him. 

(5)  If  the  assurance  is  made  in  good  faith  on  a  sale  for  full  and 
valuable   consideration,    that   consideration   may    consist   wholly    or  Considera- 
partly  of  a  rent,  rent  charge,  or  other  annual   payment,   reserved  j^^^ay  Con- 
or made  payable  to  the  vendor,  or  any  other  person,  with  or  with-  gist  of. 
out  a  right  of  re-entry  for  non-payment  thereof. 

(6)  If  the  asurance  is  of  land,  or  of  personal  estate,  not  being 

stock  in  the  public  funds,  then,  unless  it  is  made  in  good  faith  for  where  ne- 

f  nil  and  valuable  consideration,  it  must  be  made  at  least  six  months  cessary  to 

be  made 
before  the  death  of  the  assuror,  including  in  those  six  months  the  g ^^^^^^1^^ 

days  of  the  making  of  the  assurance  and  of  the  death.  before 

(7)  If  the  assurance  is  of  stock  in  the  public  funds,  then  unless  it  ^^**^" 
is  made  in  good  faith  for  full  and  valuable  consideration,  it  must  be 
made  by  transfer  thereof  in  the  public  books  kept  for  the  transfer 

of  stock  at  least  six  months  before  the  death  of  the  assuror,  includ- 
ang  in  those  six  months  the  days  of  the  transfer  and  of  the  death. 
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I 

PART  III. 

Exemptions. 

Assurances  8.— (1)  Provided  always  that  natwithstanding  anything  in  Part* 
ffc  *rk^  I.  and  II.  of  this  Act  contained  to  the  contrary,  lands  or  personal 
school  or  estate  to  be  laid  out  in  the  purchase  of  lands,  may  be  assured  to  the 
museum,     extent,  and  for  all  or  any  of  the  purposes  following,  viz.: 

(a)  For  a  park. 

(b)  For  a  public  museum. 

(c)  For  a  school  or  school  house. 

Assurance  (i)  If  such  asurance  be  by  deed,  and  be  made  in  good  faith  for 

no^tsu^f-ct  ^"^^  and  valuable  consideration,  the  same  may  be  made  free  from 
to  any  re-    any  restriction  imposed  by  this  Act. 

atnction.  ^^^^  j^  ^^^^  assurance  be  not  made  for  full  and  valuable  con- 

assurances,  sideration  it  must  be  made  at  least  six  months  before  the  death  of 
the  assuror,  but  in  the  case  of  a  will  not  made  six  months 
before  the  decease  of  the  assuror,  it  shall  suffice  if  such  will  be  a 
reproduction  in  substance  of  a  devise  made  in  a  previous  will  in 
force  at  the  time  of  such  reproduction,  and  which  was  executed  not 
less  than  six  months  before  the  death  of  the  assuror. 
Quantity  (Hi)  The  quantity  of  land  which  may  be  assured,   or   for   the 

which  may  Purchase  of  which  personal  estate  may  be  assured,  by  deed,  for  full 
be  convey-  and  valuable  consideration  for  any  of  the  purposes  aforesaid,  is  un- 
ed  by  deed,  limited. 

by  wUL  ^^.^^  rpjjg  quantity  of  land  which  may  be  assured  by  will,  or  for 

the  purchase  of  which  personal  estate  may  be  assured  by  will,  is: 
for  parks 

20  acres  (a)  Far  any  one  public  park  not  more  than  twenty  acres. 

museums  (&)  For  any  one  public  museum  not  more  than  two  acres. 

'^  .        '  (c)  For  any  one  school,  or  schaol  house,  not  more  than  one  acre. 

(2)  In  this  section, 

Defini-  ^^^  **  Public   Park  '*   includes   any   park,   garden,   or  other    land 

tions,  dedicated,  or  to  be  dedicated,  to  the  recreation  of  the  public. 

(//)  "  School  "   means  a  school,  or  department  of  a   school,  at 
which  education  is  given  in  literature,  art,  science  or  mathematics^ 

iiii)  "  SchooJ-house  "  includes  the  teacher's  dwelling  house,  the 
hcHise  "         playground   (if  any),  and  the  offices  and  premises  belonging  to  or 
required  for  a  school. 

.,  T,  ...  (ir)  *' Public  museum"   includes  buildings  used,  or  to  be  used, 

*  Public 

Museum"   ^or  the  preservation  of  a  calleetion  of  paintings,  or  other  works  of 

art,  or  of  objects  of  natural  history,  or  of  mechanical,  scientific,  or 

Imp.  Act    philosophical  inventions,  instruments,  models,  or  designs,  and  dedi- 

42.  8.  6.        <*atod,  or  to  be  dedicated,  to  the  recreation  of  the  public,  together 

with   any   libraries,   reading   rooms,   laboratories,    and   other   offices 

and  premises  used,  or  to  be  used,  in  connection  therewith. 


"  Park  " 

••  School " 
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9.  Section  7  of  this  Act  shall  not  apply  to  the  following  assur-  Assurances 

ances:-  *  foroertain 

universi- 
(1)  An  assurance  of  land,  'or  personal  estate  to  be  laid  out  in  ties,  col- 

tlie  purchase  of  land,  to  or  in  trust  for,  any  incorporated  university,  ^l^^ 
college  or  school  in  Ontario,  or  for  the  support  aad  maintenance  of 
ttie  students  thereat.  Imp.  Act, 

(2.)  An  assurance  otherwise  than  by  will  to  trustees  on  behalf  of  Jl  52  V.  c. 
any  society,  or  body  of  persons  (incorporated  co*  unincorporated,  as- 
sociated together  for  religious  purposes,  or  for  the  promotion  of 
educaticin,  art,  literature,  science,  or  other  like  purposes,  of  land 
not  exceeding  two  acres,  for  the  erection  thereon  of  a  building  for 
f»ueh  purposes,  or  any  of  them,  or  whereon  a  building  used  or 
intended  to  be  used  for  such  purposes,  or  any  of  them,  has  been 
erected,  so  that  the  assurance  be  made  in  good  faith  for  full  and 
valuable  consideration. 

Adapta- 

T>AT?T  TV  tionof  law 

i-Aiti.  IV.  to  system 

Supplemental.  V^  Ian<i  reg- 

istration. 

10.  Any  assurance  of  land,   which   is  by   this  Act  required   to  Rev.  Stat. 

be  made  by  deed  may  be  made  by  a  registered  disposition  under  the  ^'  ^^• 
provisions  of  The  Land  Titles  Act,  or  of  any  Act  amending  the  same.  Sayings  for 

11.  Nothing  in  this  Act  shall  afifect  the  operation  or  validity  of  ^i^J^*"^^,^. 

any  charter  or  license  in  force  at  the  passing  of  this  Act  enabling  j^  ^j^g^^g  ^f 

land  to  be  assured  or  held  in  mortmain.  breach  of  a 

charitable 
Summary  Remedy  for  Breach  of  Charitable  Trust.  trust,  etc., 

12.  In  every  case  of  a  breach  of  any  trust,  or  supposed  breach  of  n,ay  be  pre- 

any  trust,  created  for  charitable  purposes,  or  whenever  the  direction  sen  ted  to 

or  order  of  a  Court  shall  be  deemed  necessary  for  the  administra-  Q^^rt^of 

tion  of  any  trust  for  charitable  purposes,  it  shall  be  lawful  for  any  Justice, 

two  or  more  persons  to  present  a  petition  to  the  High   Court  of  "JJ^e^gh  11 

Justice  stating  such  complaint  and  praying  such  relief  as  the  nature  behenrdin 

of  the  case  may  require,  and  it  shall  be  lawful  for  the  said  Court  *  ^"'"" 

.^.        .  ,  «. ,      ..  mary  way, 

to  hear  such  petition  in  a  summary  way,  and  upon  aflftdavits,  or  a„(|  order 

Buch  other  evidence  as  shall  be  produced  upon  such  hearing,  to  de-  made 

termine  the  same,  and  to  make  such  order  therein,  and  with  respect  * 

tQ  the  costs  of  such  applications,  as  shall  seem  just,  and  any  order  52  Geo.  3 

so  made  shall  be  subject  to  appeal  as  if  made  in  an  action.  c.  101,  s.  1 

13.  Provided  always  that  every  petition  so  ta  be  preferred  as  to^be  sign- 
aforesaid  shall  be  signed  by  the  persons  preferring  the  same  in  the^^.hy  pe- 
prtsence  of,  and  shall  be  attested  by,  the  solicitor  or  attorney  con-  and^certi- 
cerned  for  such  petitioners,  and  every  such  petition  shall  be  sub-  fied  by 
mitted  to,  and  be  allowed  by.  His  Majesty's  Attorney-General  for  Ge^**,^^" 
the  Province,  and  such  allowance  shall  be  certified  by  him  before  etc. 

any  such  petition  shall  be  presented.  Imp.  Act, 

52   Geo  3 

14.  The  Acts  specified  in  the  Schedule  to  this  Act  are  hereby  c.  101,8.? 

repealed,  to  the  extent  specified  in  the  tlurd  column  of  that  Schedule.  Repeal 
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chaser." 
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"Descent" 


"Descend- 
ants of  any 
ancestor. " 


Distribution  Sections  of  the  Devolution  of  Estates  Act^ 

R.  S.  O.  1897,  c.  127. 

22.  The  words  and  expressions  hereinafter  mentioned  which 
in  their  ordinary  signification  have  a  more  confined  or  a  different 
meaning,  shall,  where  they  occur  in  the  next  fourteen  sections, 
numbered  from  23  to  36  inclusive,  except  where  the  nature  of  th*^ 
provisioms  or  the  context  thereof  excludes  such  construction,  be 
interpreted  as  follows,  that  is  to  say: 

1.  "  Land  '*  shall  extend  to  messuages,  and  all  other  heredita- 
ments, whether  corporeal  or  incorporeal,  and  to  money  to  be  laid 
out  in  the  purchase  of  land,  and  ta  chattels  and  other  personal  prop- 
erty transmissible  to  heirs,  and  also  to  any  share  of  the  same  here- 
ditaments and  properties,  or  any  of  them,  and  to  any  estate  of  in- 
heritance, or  estate  for  any  life  or  lives,  or  other  estate  transmissi- 
ble ta  heirs,  and  to  any  possibility,  right  or  title  of  entry  or  action, 
and  any  other  interest  capable  of  being  inherited,  and  whether  the 
same  estates,  possibilities,  rights,  titles  and  interests,  or  any  of  them, 
are  in  po.  session,  reversion,  remainder  or  contingency; 

2.  **  The  purchaser  **  shall  mean  the  person  who  last  acquired 
the  land  otherwise  than  by  descent  or  than  by  any  partition,  by  the 
effect  of  which  the  land  becomes  part  af,  or  descendible  in  the  same 
manner  as,  other  land  acquired  by  descent; 

3.  "  Descent  *'  shall  mean  the  title  to  inherit  land  by  reason 
of  consanguinity,  as  well  where  the  heir  is  an  ancestor  or  collateral 
relation,  as  where  he  is  a  child  or  other  issue; 

4.  "  Descendants  **  of  any  ancestor  shall  extend  to  all  persons 
wha  mi: St  trace  their  descent  through  such  ancestor; 


**  Persfin 
last  enti- 
tled to 
land." 


<< 


ance. 


A  HHWT- 


!l\  "  The  person  last  entitled  "  to  land  shall  extend  to  the  last 
person  who  had  a  right  thereto,  whether  he  did  or  did  not  oDtain 
the  possession  or  the  receipt  of  the  rents  and  profits  thereof; 

6.  "  Assurance  *'  shall  mean  any  deed  or  instrument  (other  than 
a  will)  by  which  any  land  may  be  canveyed  or  transferred  at  law  or 
in  equity.     R.  S.  O.  1887,  c.  108,  s.  11  (1-6). 

DESCENTS  BEFORE  IST  JULY,  1834. 

Act  not  to  23.  This  Act  shall  not  extend  to  any  descent  which  took  place 

extend  to    on  the  death  of  any  person  who  died  before  the  first  day  of  July. 
iXre  Ut    ^^'^'     ^   ^'  O   1«S7,  c.  108,  s.  12. 
.July,  18:54. 
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DESCENTS  flINCE    IST   JULY,    1834. 

24.  The  next  six  sections  of  this  Act,  numbered  from  25  to  30  The  next 
inclusive,   shall  not   have  operation   retrospectively  to   a   period   of  seven  sec- 
time  anterior  to  the  sixth  day  of  March,  1834,  so  as,  by  force  of  j^^p^j^^ 
any  of  their  provisions,  to  render  any  title  valid,  which  in  regard  retro8j)ec- 
to  any  particular  estate  had,  prior  to  that  day,  been  adjudged,  or  Jj.^^^" 
has  been  or  may  be  in  any  suit  which  was  depending  on  that  day,  cases, 
adjudged  invalid  on  account  of  any  defect,  imperfection,  matter  or 

thing  which  is  by  such  sections  altered,  supplied  or  remedied;  but  in 

every  such  case  the  law  in  regard  to  any  such  defect,  imperfection, 

body  or  any  of  his  ancestors,  or  under  any  limitation  having  the 

matter  or  thing,  shall,  as  applied  to  such  title,  be  deemed  and  taken 

to  be  as  if  those  sections  of  this  Act  had  not  been  passed.     R.  S.  O. 

1887,  c.  108,  s.  13.  Descent 

shall  al- 

25.  In  every  case  on  and  after  the  first  day   of  July,   1834,  ways  be 

descent  shall  be  traced  from  the  purchaser;  and  to  the  intent  that  £^^^^1^^ 

the  pedigree  may  never  be  carried  further  back  than  the  circum-  purchaser. 

stances  of  the  case  and  the  nature  of  the  title  require,  the  person  ^^^  'JJ  ^ 

last   entitled   to  the   land   shall   for   the   purposes   of   this   Act   be  purchaser. 

considered  to  have  been  the  purchaser  thereof,  unless  it  is  proved  lva\K  Act, 

3-4  W   IV 
that  he  inherited  the  same,  in  which  case  the  person  from  whom  he  ^^  lOo's.  2 

inherited  the  same  shall  be  considered  to  have  been  the  purchaser,  jiq[^  g^- 

unless  it  is  proved  that  he  inherited  the  same;  and,  in  like  manner,  titled  un- 

the  last  person  from  whom  the  land  is  proved  to  have  been  inherited  8hall*take 

shall  in  every  case  be  considered  to  have  been  the  purchaser,  unless  as  devisee, 

it  is  proved  that  he  inherited  the  same.     R.  S.  O.  1887,  c.  108,  s.  14.  »»<?  » l>>«i- 

tation  to 

26.  Where  land  is  devised  by  a  testator  dying  after  the  first  t^^p  ^^^is 

day  of  July,  1834,  to  the  heir  or  to  the  person  who  shall  be  the  heir  heir  shall 

of  such  testator,  such  heir  shall  be  considered  to  have  acquired  the  create  an 

estate  ov 
land  as  a  devisee  and  not  by  descent ;  and  where  any  land  is  limited  purchase. 

by  any  assurance,  executed  after  the  said  first  day  of  July,  1834,  Imp.  Act, 
to  the  person  or  to  the  heirs  of  the  person  who  thereby   conveys  ^  loe's  3 
the  same   land,   such  person  shall   be  considered  to  have  acquired  where 
the  same  as  a  purchaser,  by  virtue  of  such  assurance,  and  shall  not  heirs  take 
be  considered  to  be  entitled  thereto  as  of  his  former  estate  or  part  ^7  P"**' 
thereof.     R.   S.  O.  1887,  c.  108,  s.   15.       .  der  limita- 

tions to 

27.  Where  a  person  acquires  land  by  purchase,  under  a  limi-  the  heirs  of 

tation  to  the  heirs,  or  to  the  heirs  of  the  body  or  any  of  his  an-  ^^^^^  *'*," 

i.   •      J    •  ^    ,      -  ,       ^  cestor  the 

cestors,  contained  m  an  assurance  executed  after  the  first  day  of  Und  shall 

July,  1834,  or  under  a  limitation  to  the  heirs,  or  to  the  heirs  of  the  ^^^^end,  as 
same  effect,  contained  in  a  will  of  any  testator  dying  after  the  first  clstor^had 
day  of  July,  1834,  then  and  in  any  of  such  cases,  such  land  shall  been  the 

descend,  and  the  descent  thereof  shall  be  traced  as  if  the  ancest<Jf  P"^®^*?*^* 

ImD    A.'' 
named    in    such   limitation   had   been   the    purchaser   of   such    land.  3.4  w. 

R.  S.  O.  1887,  c.  108,  s.  16.  c.  106,' 
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After  the  28.  Where  the  person  from  whom  the  descent  of  any  land  U 

death  of  a  ^^  ^^  traced  has  had  any  relation  who,  having  been  attainted,  died 

person  at-  »  o 

tainted,       before  such  descent  took  place,  then  such  attainder  shall  not  prevent 

his  desoen-  any  person  from  inheriting  such  land  who  would  have  been  capable 

inherit.       ^'  inheriting  the  same  by  tracing  his  descent  through  such  relation 

Imp,  Act,  if  he  had  not  been  attainted,   unless  such  land  escheaed  in  conse- 

c  \^*8^^*  quence  of  such  attainder  before  the  1st  day  of  July,  1834.     R,  S. 

10.     '   *     O.  1887,  c.  108,  s.  17. 

Proof  of  29.  Proof  of  entry  by  the  heir  after  the  death  of  the  ancestor 

entry  by     gh^U  in  no  case  be  necessary  in  order  to  prove  title  in  such  heir, 
necessary,  or  in  any  person  claiming  by  or  through  him.     R.  S.   O.    1887,  c. 
108,  s.  18 

Limita-  30.  Where  any  assurance  executed  before  the  said  first  day  of 

^j^f"^"^®  July,  1834,   or  the  will  of  any  person  who  died  before  that  day, 

July,  1834  contains  any  limitation  or  gift  to  the  heir  or  heirs  of  any  person 

to  the  under  which   the   person   or   persons   answering  the  description   of 

heii-s   of  a ,    .     .  .  ,    ,  ,  ,  ,        ., 

person        ^^^^  is  entitled  to  an  estate  by  purchase,  then  the  person  or  persons 

then  living  who  would  have  answered  such  description  of  heir  if  this  Act  had 
effect  as  if  ^^^  ^^^t^  passed  shall  become  entitled  by  virtue  of  such  limitation 
this  Act  or  gift,  whether  the  person  named  as  ancestor  was  or  was  not 
had^not       Uying  ^q  ^y^  af^^r  the  said  first  day  of  July,  1834.     U.  S.  O.  1887. 

passed.        c*  10^»  s.  19. 
Imp.  Act, 

8-4  VV.  iv.  DESCENTS    BBTWEJBN    IST    JULY,     1834,    AND    IST    JANUARY,     1852. 

12.     *  31.  As  respects  every  descent  between  the  first  day  of  July, 

Descents     1834,  and  the  thirty-first  day  of  December,  1851,  both  days  included. 

between      and   as   respects   any  descent  not  included   or  provided   for  in    the 

thp  Ist 

July  1834  sections  of  this  Act  numbered  from  41  to  G7,  both  included,  the  fol- 

and  3l8t      lowing  sections,  numbered  from  32  to  30,  both  included,  shall  apply 

D^ember  retrospectively  to  the  first  day  of  July,  1834,  and  also  prospectively, 

as  the  case  may  be,  and  shall  be  construed  as  if  the  same  had  been 

passed  on  the  said  first  day  of  July,  1834.     R.  S.  O.  1887,   c.  108, 

Brothers     s.  21. 

and  sisters 

shall  trace  32.  No  brother  or  sister  shall  be  considered  to  inherit  inimedi- 

descent  ately  from  his  or  her  brother  or  sister,  but  every  descent  from  a 
parents.      brother  or  sister  shall  be  traced  through  the  parent.     R.  S.  O.  1887. 

Imp.  Act,  c.  108,  s.  22. 
8.  5. 

Lineal  an-  ^^*  Every  lineal  ancestor  shall  be  capable  of  being  heir  to  any 

cestur  to     of  his  issue,  and  in  any  case  where  there  is  no  issue  of  the  pur- 
be  heir  m    ehaser,  his  nearest  lineal  ancestor  shall  be  his  heir  in   preference 
preference 
to  coUater-  to  any  person   who  would  have  been  entitled  to  inherit,  either  by 

aX  persons  tracing  his  descent  through  such  lineal  ancestor,  or  in  consequence 
through  ^'  there  being  no  descendant  of  such  lineal  ancestor;  so  that  the 
him.  father  shall  be  preferred  to  a  brother  or  sister,  and  a  more  remote 

^^V  iv**  ^^^^^  ancestor  to  any  of  his  issue,  other  than  a  nearer  lineal  ances- 
106,8. 6.  tor  or  his  issue.     R.  S.  O.  1887,  c.   108.  s.  23. 
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34.  None  of  the  maternal  anceHtors  of  the  person  from  whom  The  male 

the  descent  is  to  be  traced,  nor  any  of  their  descendants,  shall  be""®,*®*^ 

nre  f e  rred 
capable  of  inheriting  until  all  his  paternal  ancestors  and  their  de- 

scondants   have  failed;   and   no   female   pafernal   ancestor  of   such 

person,  nor  any  of  her  descendants,  shall  be  capable  of  inheriting 

until   all   his   male  paternal   ancestors   and   their  descendants  ^ave  jj^J*^  j^  » 

failed:  and  no  female  maternal  ancestor  of  such  person,  nor  any  of  c.  106,  8.7. 

her  descendants,   shall   be  capable  of  inheriting  until   all   his  male 

maternal  ancestors  and   their  descendants  have  failed.       R.  S.  O. 

1887,   c.  108,  8.  24. 

35.  Where  there  is  a   failure  of   male   paternal   ancestors   of  The  mo- 

the  person  from  whom  the  descent  is  to  be  traced,  and  their  de-  *"^''  ®^  *"® 

-  more  re- 

scendants,   the  mother  of  his  more  remote  male  paternal  ancestor,  mote  male 

or   her  descendants,  shall  be  the  heir  or  heirs  of  such   person,   in  ancestor  to 

preference  to  the  mother  of  a  less  remote  male  paternal  ancestor,  or  f^^^  "j^ 

her  descendants;   and   where  there  is   a    failure   of  male  maternal  the  mother 

ancestors  of  such  person,  and  their  descendants,  the  mother  of  his  "'  *f*®  **; 

mote  male 
more  remote  male  maternal  ancestor,  and  her  descendants,  shall  be  ancestor. 

the  heir  or  heirs  of  such  person,  in  preference  to  the  mother  of  a 

less  remote  male  maternal  ancestor  and  her  descendants.    R.  S.  O.  3.4  y^^  jy. 

1887,  c.  108,  8.  25.  c.  106,'8.K 

• 

36.  Any  person  related  to  the  person  from  whom  the  descent  ^^if  blood 
is  to  be  traced  by  the  half  blood,  shall  be  capable  of  being  his  heir,  to  inherit 
and  the  place  in  which  any  such  relation  by  the  half  blood  shall  ^k^L 
stand  in  the  order  of  inheritance,   so  as  to  be  entitled  to  inherit,  blood  of 
shall  be  next  after  any  relation  in  the  same  degree  of  the  whole  ^^®  8*™® 
blood  and  his  issue,  \vhere  the  common  ancestor  is  a  male,  and  next     ^ree. 
after    the    common    ancestor    where    such    common    ancestor    is    a  ^  . 
female:  so  that  the  brother  of  the  half  blood  on  the  part  of  the  3.4  w.  iv.' 
father  shall  inherit  next  after  the  sisters  of  the  whole  blood  on  the  c.    K6,  t9. 
part  of  the  father  and  their  issue,  and  the  brother  of  the  half  blood 

on    the  part   of   the   mother   shall   inherit   next   after   the   mother. 
R.  S.  O.  1887.  c.  108,  s.  26. 

DESSCEaCTS    BETWEEN    IST    JANUARY.     1852,     AND    IST    JULY,     188G. 

37.  The  twenty-seven  sections  numbered  from  41  to  67,  both  Descents 
Included,   shall   apply   retrospectively   to  the   first   day   of   January,  between 
1852,   inclusive,   and   also  prospectively;    as  the  case   may   be,   and  V^®  ^*' ^^ 
shall  be  construed  as  if  the  same  had  been  passed  on  the  said  first  day  1852,      ' 
of  January,  1852,  but  sections  38  to  55  inclusive  shall  not  apply  to  *"^  ^'^^ 
estates  of  persons  dying  on  or  after  the  first  day  of  July,  1880:  and    ^^'^^^* 
sections  56  to   67  inclusive   shall,   as   to. the  estates   of  such   last 
mentioned  persons,  apply  only  subject  to  the  provisions  of  sections 

1  to  21  inclusive.     60  V.  c.  15,  s.  3. 
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Interpre-  38.  In  the  said  twenty-seyen  sections  of  this  Act  numbered  from 

tation  as  to  4^  ^^  gj  y^^^  inclusive- 
sections  41 

to  67.  1.  '*  Real  estate "   shall  be  construed  to  include  every   estate, 

^^^**^„  interest  and  right,  legal  and  equitable,  held  in  fee  simple  or  for 
the  life  of  another  (except  as  in  section  59  is  excepted)  in  lands, 
tenements  and  hereditaments  in  Ontario,  but  not  such  as  are  deter- 
mined or  extinguished  by  the  death  of  the  intestate  seised  or  pos- 
sessed thereof,  or  so  otherwise  entitled  thereto,  nor  to  leases  for 
years;  and 

**  Inheri-  2.  **  Inheritance,'*  as  therein  used,  shall  be  understood  to  mean 

tance.  j-^qi  estate  as  herein  defined,  descended  or  succeeded  to,  according 

to  the  provisions  of  the  said  twenty-seven  sections.    R.  S.  O.  1887, 

c.  108,  s.  28. 

Persons  39.  Where  in  the  said  sections,  numbered  from  41  to  67,  both 

.t^l^^yJ^M  included,  any  person  is  described  as  living,  it  shall  be  understood 
or  **as  hav-  that  he  was  living  at  the  time  of  the  death  of  the  intestate  from 
ingdied.'    whom  the  descent  or  succession  came,   and  where  any   person  is 

described  as  having  died,  it  shall  be  understood  that  he  died  before 

such  intestate.     R.  S.  O.  1887,  c.  108,  s.  29. 

"Where  40.  Where  in  any  of  the  said  sections  ;the  expressions  "  where 

the  estate  the  estate  comes   to  the  intestate  on  the  part  of  the  father  "   or 

Se^intes-    **  ^lother,"  as  the  case  may  b?,  are  used,  the  same  shall  be  con- 

tate  on  the  strued   to  include  every   case   where  the  inheritance   came    to   the 

DMt  of  the  intestate  by  devise,  gift  or  descent  from  the  parent  referred  to»  or 

"mother,"  from  any  relative  of  the  blood  of  such  parent.     R.  S.  O.  1887,  c 

meaning     108,  s.  30. 
of. 

How  real  41.  Where  any  person  dies    seibed    in    fee    simple  or  for  the 

estate  of  life  of  another  of  any  real  estate  in  Ontario,  without  having  law- 
tate'^dying  ^"^^y  devised  the  same,  such  real  estate  shall  descend  or  pass  by 

on  or  after  way  of  succession  in  manner  following,  that  is  to  say: — 

1st  J  an- 

uarv,  1852,  FiraUy.  To  the  lineal  descendants  of  the   intestate,   and    those 

shall  des-     claiming  by  or  under  them,  per  stirpes; 
oend. 

Secondly,  To  his  father; 

Thirdly.  To  his  mother;  and 

Fourthly.  To  his  collateral  relatives 
subject  in  all   cases   to  the  rules  and   regulations  hereinafter   pre- 
scribed.    R.  S.  O.  1887,  c.  108,  s.  31. 

As  to   de-  42.  If  the  intestate  leaves  several   descendants   in   the   direct 

8cei)dant8  \\^^  ^f  lineal  descent,  and  all  of  equal  degree  of  consanguinity  to 
degrees  of  =^"^^1  intestate,  the  inheritance  shall  descend  to  such  persons  in  equal 
cunsan-  parts,  however  remote  from  the  intestate  the  common  degree  of  con- 
^^^^^^y-      sanguinity  may  be.     R.   S.   O.   1887,   c.  108,   s.  32. 
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43.  If  one  or  more  of  the  children  of  such  intestate  are  living  If  some 
and   one  or  more  are  dead,   the  inheritance  shall  descend   to  the  ^'1^1" 
cliildren  who  are  living,  and  to  the  descendants  of  such  children  as  and  others 
have  died;  so  that  each  child  who  is  living  shall  inherit  such  share  dead  leav- 
as   would  have  descended  to  him  if  all  the  children  of  the  intesate,  R^ieYn^ 
who  have  died  leaving  issue,  had  been  living;  and  so  that  the  de- such  case, 
scendants  of  each  child  who  is  dead  shall  inherit  in  equal  shares 

the  share  which  their  parent  would  have  received  if  living.  R.  S.  O. 
1887,  c.  108,  8.  33. 

44.  The  rule  of  descent  prescribed  in  the  last  preceding  sec-  Same  rule 
tion    shall   apply  in  every   case   where  the  descendants  of  the   in-  "^n-   ^"^ 
testate,  entitled  to  share  in  the  inheritance,  are  of  unequal  degrees  daots  in 
of  consanguinity  to  the  intestate,  so  that  those  who  are  in  the  near-  un«<iu»l 
est  degree  of  consanguinity  shall  take  the  shares  which  would  havcoonsan- 
descended  to  them,  had  all  the  descendants  in  the  same  degree  of  guinity. 
consanguinity  who  have  died  leaving  issue  been  living,  and  so  that 

the  issue  of  the  descendants  who  have  died,  shall  respectively  take 
the  shares  which  their  parents,  if  living,  would  have  received.  R. 
S.  O.  1887,  c.  108,  s.  34. 

45.  In  case  the  intestate  dies  without  lawful  descendants  and  If  the  in- 
leaving  a  father,  then  the  inheritance  shall  go  to  such  father,  unless  J«»tate 
the   inheritance  came  to  the  intestate  on  the  part  of  his  mother,  desoen- 
and  such  mother  is  living;  and  if  such  mother  is  dead,  the  inheritance  dant,  right 

descending  on  her  part  shall  go  to  the  father  for  life,  and  the  rever-  "^  ^^H:^^^* 

.      .,      -       ,  mother, 

sion   to  the  brothers  and  sisters  of  the  intestate  and  their  deHcen-etc. 

dants,    according  to  the  law   of  inheritance  by  collateral   relatives 

hereinafter  provided;  and  if  there  are  no  such  brothers  and  sistern, 

or  their  descendants   living  such   inheritance  shall   descend    to   the 

father.       R.  S.  O.  1887,  c.  108,  s.  35. 

46.  If  the  intestate  dies  without  descendants  and   leaving  no  if  th^re  ih 
father,    or    leaving    a   father   not    entitled    to    take   the    inheritance "« fath*fr 
under  the  last  preceding  section,  and  leaving  a  mother  and  brather»^"i'J''*** 
and    sisters,    or  the  descendant«  of  brothers   and   sisters,    then   the 
inheritance   shall   descend   to  the  mother  during   her   life,    and    the 
reversion  to  such  brothers  or  sisters  of  the  intestate,  as  are  living, 

and   the  descendants  of  such  as  are  dead,   according  to   the   same 
law  of  inheritance  hereinafter  provided;  and  if  the  intestate  in  such 
case  leaves  no  brother  or  sister,  nor  any  descendant  of  any  brother 
or  sister,   the  inheritance  shall  descend   to  the  mother.        H.   S    (> 
1887,   c.   108,   8.   36. 


•r»- 1»» 


47.  If  there  is  no  father  aud  mother  capable  of  inheritinjc  the  if 
estate,  it  shall  descend  in  the  ca«^-s  hereinafter  HfK-cifiwi  to  the  col- neme-r* 
lateral    relativ(*s  of   the   intestate;   and   if  there   are   several   of  mucH  ^*^^**''' "* 


iiiMij*-r 
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relatives  all  of  equal  degree  of  consanguinity  to  the  intestate,  the 
inheritance  shall  descend  to  them  in  equal  parts,  however  retnwt^ 
from  the  intestate  the  common  degree  of  consanguinity  may  be, 
R.  S.  O.  1887,  c.  108,  s.  37. 

^f*h^**?*^"  48.  If  all  the  brothers  and  sisters  of  the  intestate  are  living. 

and  sisters  the  inheritance  shall  descend  to  such  brothers  and  sisters;  and  if 

and  their    any  one  or  more  of  them  are  living  and  any  one  or  more  are  dead, 

dante"         ^^^^  ^^  *^^  brothers  and  sisters  and  every  of  them  who  are  living, 

and  to  the  descendants  of  such  brothers  and  sisters  as  have  died, 

so  that  each  brother  or  sister  who  is  living  shall  inherit  such  share 

as  would  have  descended  to  him  or  her,  if  all  the  brothers  or  sisten 

of  the  intestate  who  have  died  leaving  issue  had  been  living,  anif 

so  that  such  descendants   shall   inherit  in  equal  shares   the   share 

which  their  parent,  if  living,  would  have  received.     R.  S.  O.  1887. 

c.  108,  s.  38. 

As  to  such  4g^  rpjj^  same  law  of  inheritance  prescribed  in  the  last  soctioB 

cieKccti* 

dants  in      shall  prevail  as  to  the  other  direct  lineal  descendants  of  every  brotbef 

unequal      and  sister  of  the  intestate,  to  the  remotest  degree,  wherever  snob 

*       *      descendants  are  of  unequal  degree.     R.  S.  O.  1887,  c.  108,  s.  39. 

If  there  be  50.  If  there  is  no  heir  entitled  to  take  under  any  of  the  pre- 

derUie""  ceding  thirteen  sections,  the  inheritance  if  the  same  came  to  the  in- 
preeeding    testate  on  the  part  of  his  father,  shall  descend: 

Firstly,  To  the  brothers  and  sisters  of  the  father  of  the  intes- 
tate in  equal  shares,  if  all  are  living. 

Secondly.  It  one  or  more  are  living,  and  one  or  more  have  died 
leaving  issue,  then  to  such  brothers  and  sisters  as  are  living,  and  to 
the  descendants  of  such  of  the  said  brothers  and  sisters  as  bare 
died — in  equal  shares. 

Thh-dip.  If  all  such  brothers  and  sisters  have  died,  then  to  their 
descendants;  and  in  all  such  cases  the  inheritance  shall  descend  in 
the  same  manner  as  if  all  such  brothers  and  sisters  had  been  the 
brothers  and  sisters  of  the  intestate.     R.  S.  O.  1887,  c.  108,  s.  40. 

Further  51.     If  there  be  no  brothers  or  sisters,  or  any  of  them,  of  th* 

provision,    father   of   the   intestate,    and    no   descendants   of   such    brothers   or 

sisters,  then  the  inheritance  shall  descend  to  the  brothers  and  sisters 

of  the  mother  of  the  intestate,  and  to  the  descendants  of  such  of 

the  said  brothers  and  sisters  as  have  died,  or  if  all  have  died,  then 

to  their  descendants,  in  the  same  manner  as  if  all  such  brothers 

and  sisters  had  been  the  brothers  and  sisters  of  the  father.     It,  S. 

O.   1887.  c.   108,   s.   41. 

Further 

provision  52.  In  all  cases  not  provided  for  by  the  next  preceding  fifteen 

if  the    en.  pecWons,   whore  the  inheritance  came  to  the  intestate  on  the  part 

tate  cauie  v 

on   mo-       ^'  ^n§  mother,  the  same,  instead  of  descending  to  the  brothers  and 

♦her'jj  side.  sisterXof  the  intestate's  father,  and  their  descendants,  as  prescribed 
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in  section  50,  shall  descend  to  the  brothers  and  sisters  of  the  intes- 
tate's mother,  and  to  their  descendants,  as  directed  in  the  last  pre- 
[*eding  section;  and  if  there  are  no  such  brothers  and  sisters  or 
descendants  of  them,  then  the  inheritance  shall  descend  to  the 
brothers  and  sisters,  and  their  descendants,  of  the  intestate's  father, 
as  before  prescribed.     R.  S.  O.  1887,  c.  108,  s.  42 

53.  In  cases  where  the  inheritance  did  not  come  to  the  intestate  If  estate 

_  • 

on  the  part  of  either  the  father  or  the  mother,  the  inheritance  shall  ??™®  ^^^' 

tner  on 

descend  to  the  brothers  and  sisters  both  of  the  father  and  mother  father's  or 

of  the  intestate  in  equal  shares,  and   to  their  descendants,  in   theino^her's 

side 
same   manner  as  if  all   such    brothers    and    sisters    had   been  the 

brothers  and  sisters  of  the  intestate.     R.  S.  O.  1887,  c.  108,  s.  43. 

54«  Relatives  of  the  half  blood  shall  inherit  equally  with  those  Half  blood 
of  the  whole  blood  in  the  same  degree,  and  the  descendants  of  such^.®J|^c<J^ 
relatives  shall  inherit  in  the  same  manner  as  the  descendants  of  thetjiQ^^^ 
whole  blood,  unless  the  inheritance  came  to  the  intestate  by  descent, 
<levise  or  gift  from  some  one  of  his  ancestors;  in   which  case  all 
those  who  are  not  of  the  blood  of  such  ancestor  shall  be  excluded 
from  such  inheritance.     R.   S.  O.  1887,   c.   108,  s.  44. 

55.  On  failure  of  heirs  under  the  preceding  rules,  the  inherit-  In  cases 

« 

ance  shall  descend  to  the  remaining  next  of  kin  of  the  intestate,  ^?i  P"V 

vided  for 
neeording  to   the  rules   in   the   English    Statute   of   Distribution  of  22-23  Car. 

Personal  Estate.     R.  S.  O.  1887.  c.  108,  s.  45.  ii.  c.  10,  ' 

^^.-^^rr-t?^  _  and  21)CHr. 

--•««-«t  \;  >vr.    ••  ii.  c.  3,  to 

GENERAL    PROVISIONS.  "*  ""-Ma;*  v-  .^  ftpply. 


56.  Where  there  is  but  one  person  entitled  to  inherit  according  Ck)-heir8  to 
to  the  provisions  of  section  37  and  following  sections  of  this  Act,  take  as 

he  shall  take  and  hold  the  inheritance  solely;  and  where  an  inherit- ^"^^„  ^° 

•^  common. 

ance,  or  a  share  of  an  inheritance,  descends  to  several  persons  under 
such  provisions,  they  shall  take  as  tenants  in  common,  in  proportion 
to  their  respective  rights.     R.  S.  O.  1887,  c.  108,  s.  46. 

57.  Descendants  and  relatives  of  the  intestate  begotten  before  Descen- 
his  death,  but  bom  thereafter,  shall  in  all  cases  inherit  in  the  same  dan ts,  etc., 

manner  as  if  they  had  been  bom  in  the  lifetime  of  the  intestate  and  j^'^if  ^  r®*^ 

,,  .,1.  -^«^-  ^^«  death  of 

had  survived  him.     R.  S.  O.  188  <,  c.  108,  s.  47.  intestate, 

to  inherit. 

68.  Children   and   relatives  who   are   illegitimate   shall   not   be  lUegiti- 
entitled  to  inherit  under  any  of  the  provisions  of  this  Act.     R.  S.  mate  per- 

0.   1887,  c.   108,   8.  48.  sons  not  to 

inherit. 

69.  The  estate  of  the  husband   as  tenant   by   the   curtesy,   or  Curtesy 

of  a  widow  as  tenant  in  dower,  shall  not  be  affected  by  any  of  the  d')wer  and 
provisions   of  the   last  preceding  twenty-two  sections   of  this   Act,  ^^^or^^ 
nor  except  as  provided  by  section  31  of  The  WiUa  Act  of  Ontario  vfiUy  not 
shall  the  same  affect  any  limitation  of  any  estate  by  deed  or  will,  affected 
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Rev.  Stat,  or  any  estate  which,  although  held  in  fee  simple  or  for  the  Ufe  of 

c  128.         another,   is   so   held   in   trust   for   any  other  person,   but   all  mich 

estates  shall  remain,  pass  and  descend,  as  <  if  the  last  twenty-tvo 

sections  of  this  Act  numbered  from  37  to  58,  both  included,  bad  not 

been  passed.     R.  S.  O.  1887,  c.  108,  •  s.  49. 


Rules  of 
procedure. 


Appoint- 
ment of 
Deputy 
Official 
Guardian 
pro  tern. 


Affidavits. 


Section  21  of  the  Devolution  of  Estates  Act  is  not  printed  in 
the  text  and  is  therefore  added  here. 

21.— (1)  The  Official  Guardian  shall  have  power  with  the  ap- 
proval of  the  Lieutenant-Gx>vernor  in  Council,  or  of  the  Judge?  of 
the  High  Court  of  Justice,  to  frame  Rules  regulating  the  practice 
and  procedure  to  be  followed  in  all  proceedings  under  this  Act,  in 
which  the  privity  or  consent  of  such  Official  Guardian  shall  be  re- 
quired; and  also  to  frame  a  tariff  of  the  fees  to  be  allowed  and  (Miid 
to  solicitors  for  services  rendered  in  such  proceedings.  Such  Rult^ 
and  tariffs  when  approved  as  aforesaid  shall  be  published  in  the 
Ontario  Qazettty  and  shall  thereupon  have  the  force  of  law;  and  the 
same  shall  be  laid  before  the  Legislative  Assembly  at  the  n«*it 
session   after  the  promulgation   thereof. 

* 

(2)  In  case  the  Lieutenant-Governor  sees  occasion  in  oont^ 
quence  of  the  illness  or  absence  of  the  Official  Guardian  or  U: 
any  other  cause,  he  may  appoint  a  person  to  act  as  the  Depatr 
pro  tern,  of  the  Official  Guardian  for  the  purposes  of  this  Act;  and 
a  deputy  appointed  by  the  Lieutenant-Governor  shall  have  all  th? 
powers  of  the  Official  Guardian  as  respects  the  said  purposes. 

(3)  Affidavits  may  be  used  in  proceedings  taken  in  pursuance  of 
this  Act;  and  such  affidavits  may  be  sworn  before  any  Commissioner 
for  taking  affidavits  or  before  a  Notary  Public.  Ont.  Stats.  1801,  c. 
18,    s.    7. 
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ONTARIO  ACTS,  1902,  c.  17. 
An  Act  to  farther  amend  the  Devolution  of  Estates  Act. 

Assented  to  17th  March,  1902. 

1.  Nothing  in  section  13  of  The  Devolution  of  Estates  Act  shall  ^v.  Stat. 

c  127  8  13 
be  held  to  derogate  from  any  right  possessed  by  an  executor  or  ad-  nottoaffect 

ministrator  with  the  will  annexed  under  a  will  or  under  The  Trustee  the  ritrhts 

Act,  or  from  any  right  possessed  by  a  trustee  under  a  will.  ^    execu- 

2.  The  preceding  section  shall  operate  as  if  the  same  had  been  Act  to  be 
enacted  on  the  4th  of  May,  1891,  except  that  nothing  therein  con- ^^'J^^^'^^** 
tained  shall  affect  the  construction  of  the  said  section  13  as  respects  May,  1891. 
any  conveyance  heretofore  made  by  any  devisee  or  heir,  but  so  far 

as  it  affects  any  such  conveyance  the  said  section  13  shall  be  con- 
«trued  as  if  the  preceding  section  had  Hot  been  enacted. 

3.  The  said   section  13  is  amended  by  substituting  the  words  Rev.  Stat. 
**  three  years  "   for  the  words  "  twelve  months,"  occurring  in  the  ?o^^*  ^* 
third  line  of  tfie  said  section,  but  such  amendment  shall  only  apply  amended, 
to  the  real  estate  of  persons  who  have  died  within  one  year  before 

the  passing  of  this  Act,  or  shall  hereafter  die. 

4.  Section  14  of  the  said  Devolution  of  Estates  Act  shall  ex-  Applica- 
tend  to  cases  where  a  grant  of  probate  of  the  will  or  of  administra-  tion  of 
tion  to  the  estate  of  the  deceased,  may  not  have  been  made  within      |2*.-     ?j' 
twelve  months,  or  any  longer  period  after  the  death  of  the  testator 

or  intestate.  This  section  shall  be  deemed  to  have  been  in  force 
on  and  from  the  27th  day  of  May,  1893. 

5.  The  powers  of  an  administrator  and  of  an  executor  under  the  p^^^.p^g  ^f 
-said  Act  are  hereby  declared  to  include  the  power  of  leasing  lands  adminis- 
and  of  mortgaging  lands  for  the  purpose  of  paying  debts,  but  no  trator  and 
lease  hereafter  made  under  such  power  shall,  where  an  infant  is  ^  ^q  jp^g. 
Interested,  extend  beyond  the  coming  of  age  of  the  said  infant,  or  ing  and 
^'here  more  infants  than  one  are  interested,  shall  extend  beyond  the  ^^  ^*** 
coming  of  age  of  the  eldest  of  said  infants.      The  written  consent 

-or  approval  of  the  Ofllcial  Guardian  to  a  lease  or  mortgage  under 
the  said  power  shall  be  required  under  the  like  circumstances  as  it 
-would  be  required  if  the  land  were  being  sold. 

6.  Sales  of  realty  made  and  leases  and  mortgages  granted  by  gales  and 
executors  and  administrators  with  the  written  consent  or  approval  leases 

of  the  Official  Guardian  prior  to  the  passing  of  this  Act,  whether  Jjfj[]^^con^ 
the  probate  of  the  will  of  the  testator  or  letters  of  administration  firmed, 
to  the  estate  of  the  intestate  have  been  taken  out  before  or  after 

the  expiration  of  a  year  after  the  death  of  the  testator  or  intestate, 
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Rev.  Stat,  shall  be  valid  as  respects  all  the  heirs  or  devisees,  whether  infants 
c.  127.  or  of  full  age,  for  or  on  behalf  of  whom  the  consent  of  the  Official 
Guardian  has  been  obtained,  and  sales  of  land  by  executors  and 
administrators  in  other  cases  made  prior  to  the  passing  of  this  Act, 
shall  be  adjudicated  upon  in  like  manner  as  is  provided  in  sub-section 
3  of  section  17  of  The  Devolution  of  Estates  Act,  and  shall  be  valid 
unless  questioned  in  an  action  within  one  year  from  the  passing  of 
this  Act,  except  in  any  case  where,  under  The  Devolution  of  ESstate* 
Act,  the  approval  of  the  Official  Guardian  was  required  and  was  not 
obtained. 

Accept-  7.  Where    prior    to    the    passing  of    this  Act  there   has   been 

anoe  of  ^  sale  by  executors  or  administrators,  no  infant  being  concerned 
eneficiary  ^^^  ^^  consent  or  approval  of  the  Official  Guardian  having 
to  be  a  con-  been  obtained,  but  the  person,  or  one  of  the  persons,  beneficially 
of  sSe  **  entitled  has  received  and  accepted,  ou*  shall  hereafter  receive  and 
made  pri-  accept,  his  share  or  supposed  share  of  the  purchase  money,  such 
or  to  Act.  acceptance  shall  be  deemed  a  confirmation  of  the  sale  as  respects 
such  person. 

Rev.  Stat.  8.  Sub-section  1  of  section  16  of  the  said  Devolution  of  Estate* 

c.  127  R.  16  ^(.^  jg  amended  by  adding  the  following  clause  thereto: 

amended. 

(a)  The  said  administrators  and  executors  shall  also  have  power 

Division  of  ^r\^i^  ^j^g  concurrence  of  the  persons  beneficially  entitled  thereto,  or 

estate 

among  per-  with  the  approval  of  the  Official  Guardian  where  there  are  infants. 

sons  bene-    lunatics,   or  non-concurring  persons  beneficially   entitled,   to    divide 

titled^  ^^    ^^^  estate  of  the  deceased  or  any  portion  or  portions  thereof  amongst 

the  persons  entitled  thereto. 

c^m^s^^g!  ^'  ^e^tion  9  of  the  said  Act  is  amended  by  striking  out  the  word 

amended.     "  hereinbefore  '*  where  that  word  occurs  in  the  first  line  of  the  said 


section,  and  substituting  therefor  the  word  '*  herein. 


»i 


Rev.  Stat.  ^^-  Section  14  of  the  said  Act  is  amended  by  striking  out  the 

c.  127.  8. 14  words  '*  twelve  months  *'  where  they  first  occur  in  the  said  section 

amended.     ^^^   substituting   therefor   the   words   "  the   proper   time,**   and    by 

striking   out   the   words   "  twelve   months  "   where  they   occur    the 

second  time  in  the  said  section  and  substituting  therefor  the  word 

"  periods." 

11.  Section  15  of  the  said  Act  is  amended  by  striking  out  the 
o  127  8.  15  words  **  twelve  months*'  where  they  first  occur  in  the  said  section 
amended,  and  substituting  therefor  the  words  "  the  proper  time,"  and  by 
striking  out  the  words  *'  after  the  expiration  of  twelve  months  ttxmt 
the  death  of  the  testator  or  intestate  "  and  substituting  therefor 
the  words  *'  after  the  time  within  which  the  executors  and  adminis- 
trators might  without  any  consent,  order,  or  certificate  have  regis- 
tered a  caution." 
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12.  (1)  Real  estate  of  persons  who  have  died  on  or  after  the  first  Real  estate 
(lay  of  July,  1886,  and  before  the  fourth  day  of  May,  1891,  which  9^  P«"on8 
has  not  already  been  dispensed  of  or  conveyed  by  the  executors  or  tween  1st 
aduiibistrators  of  such  persons,  shall  at  the  expiration  of  one  year  July,  1886 
from  the  passing  of  this  Act  be  deemed  thenceforward  to  be  vested  ?!  v  1891 
iu  the  devisees  or  heirs  beneficially  entitled  thereto  (or  their  assigns, 
as  the  case  may  be),  without  any  conveyance  by  the  executors  or 
administrators,  unless  within  the  said  year  such  executors  or  admin- 
istrators shall  have  caused  to  be  registered  a  caution  as  authorized 
iu  respect  of  the  real  estate  of  persons  dying  after  the  said  fourth 
day   of  May,  1891,  by  the  Act  passed  in  the  fifty-fourth  year  of 
her   late  Majesty's  reign,  intituled  An  Act  Respecting  the  Sale  of 
Real   Estate  by    Executors   and   Administrators. 

(2)  In  case  of  such  caution  being  so  registered,  this  section  shall 
not  apply  to  the  real  estate  referred  to  therein  for  twelve  months 
from  the  time  of  such  registration  w  from  the  time  of  the  regis- 
tration of  the  last  of  such  cautions,  if  more  than  one  are  registered. 

(3)  This  section  shall  be  applicable,  notwithstanding  a  grant  of 
probate  of  the  will  of  the  deceased  or  of  administration  to  his  estate 
may  not  have  been  made  prior  to  the  expiration  of  the  said  period. 
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APPENDIX   VII. 


R.  S.  O.  1897,  CHAPTER  24. 

An  Act  to  provide  tor  the  Payment  of  Succession  Duties 

in  Certain  Cases. 

Alterations  or  Additions  made  since  Revised  i^tatute  are  in  Italics. 

Preamble.  Wliereas    this    Province  expends    very    large    sums    annually  for 

asylums  for  the  insane  and  idiots,  and  for  institutions  for  the  blind  and 
for  deaf  mutes,  and  towards  the  support  of  hospitals  and  other 
charities,  and  it  is  expedient  to  provide  a  fund  for  defraying  part  of 
the  said  expenditure  by  a  succession  duty  on  certain  estates  of  persons 
dying  as  hereinafter  mentioned ; 

Therefore  Her  Majesty,  by  and  with  the  advice  and  consent  of  the 
Legislative  Assembly  of  the  Province  of  Ontario,  enacts  as  follows  : — 

Short  title        1.  This  Act  may  be  cited  as  '*  The  Succession  Duty  Act,"  and  shall 
and  time  of  app]y  to  the  estates  of  pers^^ons  dying  on  or  after  the  first  day  of  July, 
of  Act.         18D2,  unless  where  it  is  herein  otherwise  expressly  divided.     R.  S.  O. 
1897  c.  24,  8.   1. 

**  Prop.  2.  The  word  '*  property  "  in  this  Act  includes  real  and  personal 

ertv  " 

meaning  of  Property   of   every   description,   and   every   estate   or   interest    therein 

Compare      capable  of  being  devised  or  bequeathed  by  will  or  of  passing  on   the 
ance  Act      ^^^^^  ^^  ^^^  owner  to  his  heirs  or  personal  representatives.     R.  S.  O. 
1S91  sect.     1897  c.  24,  s.  2. 
t  {1),U,  If. 

^^ Aggregate        ^^^   -^'^^  phrase  "  aggregate  value  *'  means  the  value  of  the  propertp 
value."         before  any  debts  or  other  allowances  or  exemptions  are  deducted  ihert- 
from. 

**DHtiable  (^)   ^'Dutiable  value'*  means  the  value  of  the  property  after  the 

value.*'  debts  or  other  allOiranccs  or  exemptions  authorized  by  this  Act  are 
deducted.  This  and  the  next  preceding  sub-section  shull  be  dermed 
and  construed  to  declare  the  law  of  the  Province  as  the  sapte  cx^nted 
on  and  has  existed  since  the  fourteenth  day  of  April,  1892,  but  skmU 
not  apply  so  as  to  affect  any  judgment  of  the  High  Court  given  Ix'fore 
the  passing  of  this  Act,  nor  to  any  case  now  pending  before  the 
Treasury  Department,  nor  to  cases  which  have  arisen  or  have  bern 
settled  before  the  passing  of  this  Act. 

See  Ross  v.   The  Queen,  32  O.  R.  143.     Affirmed  in  Appeai^    l^t 
April,  1901. 
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(4)   In  determining  the  dutiable  value  of  the  estate  of  a  deceased  ^^^'^^ . 
Vorson  for  purposes  of  the  payment  of  succession  duty  hereunder,  the  computing 
value  shall  he  taken  as  at  the  date  of  the  death  of  the  deceased,  and  valu^  of 
allowance  shall  he  made  for  reasonable  funeral  expenses  and  for  Aw"^*^' 
debts  and  incumbrances;  and  any  debt  or  incumbrance  for  which  an 
allowance  is  made  shall   be  deducted  from  the  value  of  the  land  or  ^^'^e  Act, 
other  subjects  of  property;  hut  an  allowonce  shall  not  he  made—  1894,  s.7  (J) 

(a)  For  debts  incurred  by  the  deceased,  or  incumbrances  created 

by  a  disposition  made  by  the  deceased,  unless  such  debts  or 
incumbrances  were  incurred  or  created  bona  fide  for  fuU 
consideration  in  money  or  money*s  worth  wholly  for  the 
deceased's  own  use  and  benefit,  and  take  effect  out  of  his 
interest;  nor 

(b)  For  any  debt  in  respect  whereof  there  is  a  right  to  reimburse- 

ment from  any  other  estate  or  person,  unless  such  reim- 
bursement cannot  be  obtained;  nor 

(c)  More  than  once  for  the  same  debt  or  incumbrance  charged 

upon  different  portions  of  the  estate;  nor 

(d)  Shall  any  allowance  or  reduction  be  made  for  the  expenses 

of  administration  of  the  estate  (except  surrogate  fees)  or 
execution  of  any  trust  created  by  the  will  of  a  testator. 

The  above  sub-sections  (2),  (3),  (It),  (a),  (b),  (c),  (d),  were  added 
by  section  S  of  chapter  8  Acts  of  1901. 

3.  This  Act  shall  not  apply:—  When  Act 

1.  To  any  estate  the  value  of  which,  after  the  allowances  author- ^^^^^  ^^^ 
izcd  by  this  Act,  does  not  exceed  ^10,000;  nor  2.  To  property  given,  *^^^' 
devised  or  bequeathed  for  religious,  charitable,  or  educational  pur- 
poses ;  nor  8.  To  property  passing  under  a  will,  intestacy  or  other- 
wise, to  or  for  the  use  of  the  father,  mother,  husband,  wife,  child, 
grandchild,  daughter-in-law  or  son-in-law  of  the  deceased  where  the 
aggregate  \alue  of  the  property  of  the  deceased  does  not  exceed 
51(X),<J00  in  value.     R.  S.  O.  18D7  c.  24,  s.  3. 

The  wordn  in  it  alia  w2rG  by  section  ^  of  the  Act  of  1901  sub- 
stituted for  the  words  **  payment  of  debts  and  expenses  of  administra- 
tion,"* which  were  in  the  Revised  Statute. 

4.    (1)    Save  as  aforesaid,  the  following  property  shall  be  subject 
to  a   succession  duty  as  hereinafter  provided,  to  be  paid  for  the  use  lilSeuf 
of  the  Province  over  and  above  the  fees  payable  under  the  Surrogate  ®"*^^'*'*^'^ 
Courts  Act.  ^^^y- 

(a)    All  property  situate  within  this  Province   and  any   interest 

therein  or  income  therefrom,  whether  the  deceased  person  fitSStrm 
owning  or  entitled  thereto  was  domiciled  in  Ontario  at  the  P«^^'™<*' 
time  of  his  death  or  was  domiciled  elsewhere,  and  all  movable 
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Property 
voluntar- 
ily trans- 
ferred in 
contempla- 
tion of 
death. 


Donationes 
mortis 
causa 
or  volun- 
tary dispo- 
sitions 
made  with- 
in twelve 
months 
before 
death,  etc. 
Imp.  Acts 
44  Vict.  c. 
12,  8.  S8 
(2)  and  52 
Vict.  c.  7, 
i.  11  {1881 
and  1889). 
adopted  by 
tec.  2  [Ic.) 
Qt  Imp. 
Finance 
Act  1894. 

Property 
tiansfer- 
red  by 
owner  to 
himself 
jointly 
with  some 
other 
person. 
Same  refer- 
ence as  (c). 

Property 
passing 
under  set- 
tlement. 


or  personal  property  locally  situate  out  of  this  Province  and 
any  interest  therein  where  the  owner  was  domiciled  in  this 
Province  at  the  time  of  his  death,  whether  such  property 
passes  hy  will  or  intestacy. 
The  words  in  italics  in  this  clause  were  added  hy  section  6  (1)  of 
the  Act  of  1901.  The  words  "  passing  hy  wUl  or  intestacy  ** 
in  the  Revised  Statute  were  struck  out  and  the  words  in 
italics  substituted. 

See  Attorney-General  v.  Newman,  31  O.  R.  3^0, 

By  section  6  (2)  of  chapter  12  of  the  Ontario  Statutes,  1902,  the 
words  "  or  personal  *'  were  inserted  as  they  now  appear. 

(6)  All  property  situate -as  aforesaid  or  any  interest  therein  or 
income  therefrom,  which  shall  be  voluntarily  transferred  by 
deed,  grant,  bargain,  sale  or  gift  made  in  contemplation  of 
the  death  of  the  grantor,  bargainor,  vendor  or  donor,  or 
made  or  intended  to  take  effect,  in  possession  or  enjoyment 
after  such  death,  to  any  person  in  trust  or  otherwise,  or 
by  reason  whereof  any  person  shall  become  beneficially 
entitled  in  possession  or  expectancy  to  any  property,  or 
the  income  thereof. 

(c)  Any  property  taken  as  a  donatio  mortis  causa  made  by  any 
person  dying  on  or  after  the  7th  day  of  April,  1896,  or 
taken  under  a  disposition  made  by  any  person  so  dying,  pur- 
porting to  operate  as  an  immediate  gift  inter  vivos,  whethw 
by  way  of  transfer,  delivery,  declaration  of  trust,  or  other- 
wise, which  shall  not  have  been  bona  fide  made  twelve 
months  before  the  death  of  the  deceased,  including  property 
taken  under  any  gift,  whenever  made,  of  which  property 
bona  fide  possession  and  enjoyment  shall  not  have  been 
assumed  by  the  donee  immediately  upon  the  gift  and  thence- 
forward retained  to  the  entire  exclusion  of  the  donor,  or 
of  any  benefit  to  him  by  contract  or  otherwise. 

{d)  Any  property  which  a  person  dying  on  or  after  the  7th  day 
of  April,  1896,  having  been  absolutely  entitled  thereto,  has 
caused,  or  may  cause  to  be  transferred  to,  or  vested  in 
himself,  and  any  other  person  jointly,  whether  by  disposi- 
tion or  otherwise,  so  that'  the  beneficial  interest  therein, 
or  in  some  part  thereof,  passes  or  accrues  by  survivorship 
on  his  death  to  such  other  person,  including  also  any  pur- 
chase or  investment  effected  by  the  person  who  was  abso- 
lutely entitled  to  the  property  either  by  himself  alone,  or 
in  concert,  or  by  arrangement  with  any  other  person. 

(c)  Any  property  passing  under  any  past  or  future  settlement, 
including  any  trust,  whether  expressed  in  writing  or  other- 
wise, and  if  contained  in  a  deed  or  other  instrument  effect- 
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ing  the  settlement,  whether  such  deed  or  other  instrument  Same  refer- 
was  made  for  valuable  consideration  or  not  as  between  the  **"'*'  ^  '*^'' 
settlor  and  any  other  person,  made  by  any  person  dying  on 
or  after  the  7th  day  of  April,  189C,  by  deed  or  other  in- 
strument not  taking  effect  as  a  will,  whereby  an  interest 
in  such  property  or  the  proceeds  of  sale  thereof  for  life,  or 
any  other  period,  determinable  by  reference  to  death,  is 
reserved  either  expressly  or  by  implication  to  the  settlor, 
or  whereby  the  settlor  may  have  reserved  to  himself,  the 
right  by  the  exercise  of  any  power  to  restore  to  himself,  or 
to  reclaim  the  absolute  interest  in  such  property  or  the  pro- 
ceeds of  sale  thereof,  or  to  otherwise  resettle  the  same 
or  any  part  thereof; 

(f )  Any  annuity  or  other  interest  purchased  or  provided  by  any  Annuities, 

person  dying  on  or  after  the  7th  day  of  April,  1896,  either  ®^' 

by  himself  alone  or  in  concert  or  by  arrangement  with  any  imp.  Ft- 

other    person,   to   the    extent  of    the    beneficial    interest  ^^J}^^  Act, 

lo94y  sec.  z 
accruing  or  arising  by  survivorship  or  otherwise  on  the  ^d). 

death  of  the  deceased. 

(g)  Any  property  of  which  a  person  dying  after  the  coming  into  Property 

force  of  this  section  was  at  the  time  of  his  death  competent  of  which 

to  dispose;  and  a  person  shall  he  deemed  competent  to  dis-  ^^  j^^. 

pose  of  property  if  he  has  such  an  estate  or  interest  therein  i)etent  to 

or  such  general  or  limited  power  as  would  if  he  were  sui  jjabi^^o 

juris  enable  him  to  dispose  of  the  property  as  he  thinks  duty. 

/if,     or    to    dispose     of     the    same     for    the     benefit    of 

his  children  or  some  of  them^  whether  the  power  is  exer-  -^^P-  •^*- 

nona  Act 
cisahle  hy  instrument  inter  vivos  or  by  will  or  both,  in-  2S9A  see.  * 

eluding  the  power  exercisable  by  a  tenant  in  tail  whether  ^^ .'  ^«»  ^c. 
in  possession  or  not,  but  exclusive  of  any  power  exercis- 
able in  a  fiduciary  capacity  under  a  disposition  not  made 
by  himself  or  as  mortgagee.  A  disposition  taking  effect 
out  of  the  interest  of  the  person  so  dying  shall  be  deemed 
to  have  been  made  by  him  whether  the  concurrence  of  any 
other  person  was  or  was  not  required.  Money  which  a 
person  has  a  general  power  to  charge  on  property  shall 
be  deemed  to  be  property  of  which  he  has  the  power  to 
dispose. 

Any  successiony  estate^  income  or  interest ^  which  formed  the  sub- 
ject of  a  power  of  appointment,  whether  such  power  is 
general  or  absolute,  or  is  special  or  limited,  shall  for 
purposes  of  this  Act  be  deemed  to  be  derived  from  the 
donor  of  the  power. 

Clause  g  was  added  to  the  Revised  Statute  hy  section  11  of  chapter 
9  of  the  Acts  of  1899,  and  was  amended  by  section  6  (2) 
of  the  Acts  of  1901. 
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Estates  in  (A)   Any  estate  in  dower  or  hy  the  curtesy  in  any  land  of  th€ 

dowoi*  or 

by  curtesy  P^^^^  '^  dying  to  iohich  the  wife  or  husland  of  the  deceased  becomes 

Imp.  Fi-     entitled  on  the  decease  of  such  person, 

1894^*^31'        ""'^  above  clause  (h)  was  added  to  the  ftevised  Statute  by  section 

8.  32  (3).   '  li  of  the  Act  of  J 899. 

Particular         (2)   The  descriptions  of  properties  in  clauses  (c),   (d>,   (e>,   (/), 
descrip- 
tion of 


{property 
iable  not 
to  affect 
general 
words. 


Amount 
of  duty. 


(g)  and  (A),  shall  not  be  construed  to  restrict  the  generality  of  the 
descriptions  contained  in  clauses   (a)    and   (b). 

A  restriction  of  '*  property "  to  **  property  situated  within  this 
Province  "  which  was  made  by  sub-section  (2)  as  it  stood  in  the  Re- 
vised Statute,  is  also  struck  out  by  section  6  (S)  of  the  Act  of  1901. 
For  new  meaning  of  **  property"  see  section  2  above  and  also  4.  (^* 
(o)    above. 

The  references  (/),  {g)  and  {h)  were  inserted  by  6  (3)  of  ths 
Av>  of  1901. 

(3)  Where  the  aggregate  value  of  the  property  of  the  deceased 
exceeds  $100,000,  and  passes  in  manner  aforesaid,  either  in  whole  or 
in  part,  to  or  for  the  benefit  of  the  father,  mother,  husband,  wife 
child,  grand-child,  or  other  lineal  descendant  or  daughter-in-law  or 
son-in-law  of  the  deceased  or  to  any  person  or  persons  adopted  before 
thr.  age  of  twelve  years  by  the  deceased  as  his  child  or  children^  or  to 
any  infant  to  whom  deceased  for  not  less  than  ten  years  prior  to 
his  death  stood  in  the  acknowledged  relation  of  parent,  the  same  or 
so  much  thereof  as  so  passes  (as  the  case  may  be)  shall  be  subject  to  a 
dulj  of  ;F2.50  for  every  jpiUO  of  the  value. 

The  words  in  italics  were  inserted  by  6  (4)  of  the  Act  of  1901. 

(4)  Where  the  aggregate  value  of  the  property  exceeds  $200,000. 
the  whole  property  which  passes  as  aforesaid  shall  be  subject  to  a 
dutj  of  $5  for  every  $100  of  the  value.     R.  S.  O.  1897  c.  24,  s.  4  (4). 

(5)  Where  the  value  of  the  property  of  the  deceased  exceeds 
$10,000,  so  much  thereof  as  passes  to  or  for  the  benefit  of  the  grand- 
father or  grandmother  or  any  other  lineal  ancestor  of  the  deceased, 
except  the  father  and  mother,  or  to  any  brother  or  sister  of  the  de- 
ceased, or  to  any  descendants  of  such  brother  or  sister,  or  to  a  brother 
or  sister  of  the  father  or  mother  of  the  deceased,  or  of  any  descendant 
of  such  last  mentioned  brother  or  sister,  shall  be  subject  to  a  doty 
of  $r.  for  every  $100  of  the  value.     R.  S.  O.  1897,  c.  24,  s.  4  (5). 

(6)  Where  the  value  of  the  property  of  the  deceased  exceeds 
$10,000,  and  any  part  thereof  passes  to  or  for  the  benefit  of  any  per- 
son in  any  other  degree  of  collateral  consanguinity  to  the  deceased 
than  is  above  described,  or  to  or  for  the  benefit  of  any  stranger  in 
blcod  to  the  deceased,  save  as  hereinbefore  provided  for,  the  same 
shall  be  subject  to  a  duty  of  $10  for  $100  of  the  value.  R.  S.  O. 
l,si»T,  c.  24,  s.  4  (G). 

Proviso  as  /^^   Provided  that  where  the  whole  value  of  any  property  devis«Hl. 

toproperty 

broughtin-  bequeathed  or  passing  to  any  one  person  under  a  will  or  intestacy 

J^PJJJ^'!^*^  does  not  exceed  $200,  the  same  shall  be  exempt   from  payment  of  the 

-i^ratitm.     ^^^^  imposed  by  this  section.     R.  S.  O.  1897  c.  24,  s.  4  (7). 


Proviso. 
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(8)  Provided  also  that  any  portion  of  the  estate  of  any  deceased 
person,  whether  at  the  time  of  his  death  such  person  was  domiciled  in 
the  Province  of  Ontario  or  was  domiciled  elsewhere,  which  is  brought 
into  the  Province  by  the  executors  or  administrators  of  the  estate  to  be 
administered  or  distributed  in  this  Province,  shall  be  liable  to  the  duty 
hereinbefore  imposed;  but  if  any  succession  or  legacy  duty  or  tax 
has  been  paid  upon  such  property  elsewhere  than  in  Ontario,  and  such 
duty  or  tax  is  equal  to  or  greater  than  the  duty  payable  on  property 
in  this  Province,  no  duty  shall  be  payable  thereon  in  this  Province,  and 
if  the  duty  or  tax  so  paid  elsewhere  is  less  than  the  duty  payable 
on  property  in  this  Province,  then  the  property  upon  which  such  duty 
or  tax  has  been  paid  elsewhere  shall  be  subject  to  the  payment  of  such 
portion  only  of  the  succession  duty  provided  for  in  the  preceding  sub- 
sections of  this  section  as  will  equal  the  difference  between  the  duties 
payable  under  this  Act  with  respect  to  property  in  the  I^ovince  of 
Ontario  and  the  duty  or  tax  so  paid  elsewhere.  R.  S.  O.  1897  c.  24, 
8.  4   (8). 

(9>   In  case  an  executor  or  administrator  shall  in  order  to  escape  Personal 
payment  of  succession  duty,  imposed  by  this  Act,  distribute  any  part  liability  of 

6X6ClltOI*S 

of  the  said  estate  without  bringing  the  same  into  this  Province,  such 
executor  or  administrator  shall  be  liable  personally  to  pay  to  Her 
Majesty  the  amount  of  the  duty  which  would  have  been  payable  had  the 
assets  so  distributed  been  brought  within  this  Province.  Provided  proviso, 
that  this  sub-section  shall  not  apply  to  payments  made  to  persons 
domiciled  without  the  Province  out  of  assets  situate  without  the  Pro- 
vince.    R.  S.  O.  1897  c.  24,  s.  4  (9). 

(30)  Nothing  herein  contained  shall  render  liable  for  duty  any 
property  bona  fide  transferred  for  a  consideration  that  is  of  a  value 
substantially  equivalent  to  the  property  transferred.  R.  S.  O.  1897  c. 
24,  s.  4   (10). 

5.   (1)   An  executor  or  administrator  applying  for  letters  probate  e  xecu tors 
or  letters  of  administration  to  the  estate  of  a  deceased  person  shall,  etc.,  to  file- 
before  the  issue  of  letters  probate  or  administration  to  him,  make  and  Ind^bonds 
file  with  the  Surrogate  Registrar  a  full,  true  and  correct  statement  for  pay- 
under  oath  showing:  mentof 

duty. 

(a)  A  full  itemized  inventory  of  all  the  property  of  the  deceased 
person  and  the  market  value  thereof,  and 

(fc)  The  several  persons  to  whom  the  same  will  pass  under  the 
will  or  intestacy  and  the  degree  of  relationship,  if  any,  in  which  they 
stand  to  the  deceased ;  and  the  executor  or  administrator  shall  before 
the  issue  of  letters  probate  or  letters  of  administration  deliver  to  the 
Surrogate  Registrar  a  bond  in  a  penal  sum  equal  to  ten  per  centum 
of  the  sworn  value  of  the  property  of  the  deceased  person  liable,  or 
which  may  become  liable,  to  succession  duty,  executed  by  himself  and 


469a 


EXECUTORS  AND  ADMINISTRATORS. 


Where  no 
•executor 
or  admin- 
istrator ac- 
countable 
for  duty. 


two  sureties,  to  be  approved  by  the  Registrar,  conditioned  for  the 
due  payment  to  Her  Majesty  of  any  duty  to  which  the  property  com- 
ing to  the  bands  of  such  executor  or  administrator  of  the  deceased  may 
be  found  liable.     R.  S.  O.  1897  c.  24,  s.  5   (1).    " 

(2)  This  section  shall  not  apply  to  estates  in  respect  of  which  no 
succession  duty  is  payable.    R.  S.  O.  1897  c.  24,  s.  5  (2). 

(3)  Where  property  passes  on  the  death  of  the  deceased  and  no 
executor  or  administrator  can  be  made  accountable  for  snccesBion  duty 
in  respect  of  such  property,  every  person  to  whom  any  property  so 
passes  for  any  beneficial  interest  in  possession,  and  also,  to  the  ex- 
tent of  the  property  actually  received  or  disposed  of  by  him,  every 
trustee,  guardian,  committee  or  other  person  in  whom  any  interest 
in  the  property  so  passing,  or  the  management  thereof,  is  at  any  time 
vested,  and  every  person  in  whom  the  same  is  vested  in  possession  by 
alienation  or  other  derivative  title  shall  be  accountable  for  the  suc- 
cession duty  on  the  property,  and  shall,  within  two  months  after  the 
death  of  the  deceased,  or  such  later  time  as  the  Treasurer  of  the  Pro- 
vince for  the  time  being  shall  allow,  deliver  to  the  Surrogate  Registrar 
of  the  county  in  which  the  said  property  is  situate,  and  verify  an  ac- 
count to  the  best  of  his  knowledge  and  belief  of  the  property.  R.  S. 
O.  1897  c.  24,  s.  5   (3). 


When  ap-  6.  In  case  the  Treasurer  of  the  Province  is  not  satisfied  with  the 

prai»e-         value  so  sworn  to,  or  with  the  correctness  of  the  said  inventory,  the 
ment  by       _,  ^^     .  ,     ,  ....  ,  . 

sheriff  may  Surrogate   Registrar   of    the   county   in   which   any   property   subject 

be  di-  to  the  payment  of  the  said  duty  is  situate  shall  at  the  instance  of  the 

Provincial  Treasurer,  his  solicitor  or  agent,  direct  in  writing  that  the 
Sheriff  of  the  County  shall  make  a  valuation  and  appraise  the  said 
property,  and  also  appraise  any  property  alleged  to  have  been  impro- 
perly omitted  from  the  said  inventory.    R.  S.  O.  1897  c.  24,  s.  6. 


Valuation 
of  pro- 
perty by 
•sheriff. 


7.  In  such  case  the  Sheriff  shall  forthwith  give  due  and  sufficient 
written  notice  to  the  executors  and  administrators  and  to  such  other 
persons  as  the  Surrogate  Registrar  may  by  order  direct  of  the  time  and 
place  at  which  he  will  appraise  the  property  included  in  the  inventorji 
or  any  property  which  in  the  opinion  of  the  Provincial  Treasurer,  his 
solicitor  or  agent,  should  be  included  therein,  and  shall  appraise  the 
same  accordingly  at  its  fair  market  value,  and  make  a  report  thereof 
in  wTiting  to  the  Surrogate  Registrar,  together  with  such  other  facbs 
in  relation  thereto,  as  the  Surrogate  Registrar  may  by  order  require, 
and  such  report  shall  be  filed  in  the  office  of  the  Surrogate  Registrar, 
and  for  the  purposes  of  the  said  enquiry  and  appraisement  the  said 
Sheriff  shall  have  all  the  powers  which  may  be  conferred  upon  Commis- 
sioners under  the  Act  respecting  enquiries  concerning  Public  Matters, 
The  Sheriff  shall  be  entitled  to  receive  the  sum  of  ^  per  diem  for 
services    performed    under    this    Act,  and    his  actual  and  necessary 
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^raTelling  expenses,  and  the  same  shall  be  paid  to  him  by  the  Treasurer  Rev.  Stat. 
-of  the  Province.    R.  S.  O.  1897,  c.  24,  s.  7.  °'  ^^• 

8.  Where  the  Provincial  Treasurer,  his  solicitor  or  agent  and  the  Mode  of 
other  parties  interested  do  not  agree  thereon,  the  Surrogate  Registrar  asHessing 
shall  assess  and  fix  the  cash  value  at  the  date  of  the  death  of  the  de-  j|^^\^ 
ceased  of  all  estates,  interests,  annuities  and  life  estates  or  terms  of  duty, 
j-ears  growing  out  of  such  estate,  and  the  duty  to  which  the  same  is 
liable,  and  shall  immediately  give  notice  thereof,  by  registered  letter 

to  such  parties  as  by  the  rules  of  the  High  Court  would  be  entitled 
to  notice  in  respect  of  like  interests  in  an  analogous  proceeding ;  and 
the  Surrogate  Registrar  may  appoint  for  the  purpose  of  this  Act  a 
^guardian  for  infants  who  have  no  guardians ;  and  the  value  of  every 
future  or  contingent  or  limited  estate,  income  or  interest  in  respect  of 
which  the  duty  is  payable  under  this  Act  shall,  for  the  purposes  of 
this  Act,  be  determined  by  the  rule,  method  and  standards  of  mortality 
and  of  value  which  are  employed  by  the  Provincial  Inspector  of  Insur- 
ance in  ascertaining  the  value  of  policies  of  life  insurance  and  an- 
nuities for  the  determination  of  the  liabilities  of  life  insurance  com- 
panies, save  that  the  rate  of  interest  to  be  taken  for  all  purposes  of 
•computations  under  this  section  shall  he  four  per  cent,  per  annum; 
and  the  Inspector  of  Insurance  shall,  on  the  application  of  any  Surro- 
gate Registrar,  determine  the  value  of  such  future  or  contingent  or 
limited  estate,  income  or  interest,  upon  the  facts  contained  in  such 
application  and  certify  the  same  to  the  Surrogate  Registrar,  and  his 
certificate  shall  be  conclusive  as  to  the  matters  dealt  with  therein. 
K.  S.  O.  1897  c.  24,  s.  8. 

The  words  in  italics  tcerc  ly  7  (J)   (2)  of  the  Act  of  1901,  inserted 
•CIS  amendments  in  substitution  for  other  words. 

9.  Any  person  dissatisfied  with  the  appraisement  or  assessment  may  Appeal 
appeal  therefrom  to  the  Surrogate  Judge  of  the  county  within  thirty  ^'^^  *1^' 
-days  after  the  making  and  filing  of  such  assessment  and  upon  such  ^^  apseas- 
appeal  the  said  Judge  shall  have  jurisdiction  to  determine  all  questions  ment. 

of  valuation  and  of  the  liability  of  the  appraised  estate  or  any  part 
thereof  for  such  duty  and  the  decision  of  the  Surrogate  Judge  shall  be 
final  unless  the  property  in  respect  of  which  such  appeal  is  taken  shall 
exceed  in  value  the  sum  of  $10,00(),  when  a  further  nr^p'*-!  <  hn'i  ii«  from 
the  decision  of  the  Surrogate  Judge  to  a  Judge  of  the  High  Court  and 
from  such  Judge  of  the  High  Court  to  the  Court  of  Appeal,  whose  de- 
cision shall  be  final.     R.  S.  O.  1897  c.  24.  s.  9. 

10.  This  section  is  repealed  by  section  5  of  the  Act  of  1901. 

11.  Section  11  is  repealed  ly  section  8  of  the  Act  of  1901,  except 
<BS  to  estates  which  became  dutiable  before  the  passing  of  the  Act  of 
1901  (15th  AprU,  1901)  and  the  following  section  is  substituted  there- 
for. 
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Compare  !!•   (1)    Where  the  dutiable  property  {real  or  personal)   indndf* 

J?'  J  ?"  ^^y  future  or  contingent  estate,  income  or  interest,  the  duty  on  such 
JS94,  sec.  7  estate,  income  or  interest  may  he  paid  within  the  time  limited  by  suh- 
{6)  (a)  (6).  section  1  of  section  12;  and,  tchere  so  paid,  the  duty  shall  he  on  the 
value  of  such  estate,  income  or  interest,  computed  under  section  6  as  at 
the  death  of  the  deceased.  By  consent  of  the  Provincial  Treasurer  in 
writing,  duty  may  he  paid  after  the  time  so  limited  and  before  suck 
estate,  income  or  interest  comes  into  possession;  but  in  event  of  such 
consent,  the  duty  shall  then  be  on  a  value  not  less  in  any  event  than 
the  value  of  such  estate,  income  or  interest  computed  under  section  8 
as  at  the  date  when  the  duty  is  paid;  and  no  deduction  shall  he  made 
for  duty  paid  or  payable  on  any  prior  estate,  income  or  interest. 
The  duty  on  any  future  or  contingent  estate,  income,  or  interest, 
if  not  sooner  paid  (as  in  this  suh-section  provided)  shall  be  payahle 
forthwith  when  such  estate,  income  or  interest  comes  into 
possession^  in  which  case  the  duty  shall  be  on  the  value  computed  under 
section  8  as  at  the  date  of  such  coming  into  possession;  and  no  deduc- 
tion shall  be  made  for  duty  paid  or  payable  on  any  prior  estate^  in- 
come or  interest.    Cf.  R.  S.  O.  1897  c.  2Ii,  s.  11  (1). 

nutff  paid  ^2)    Where  the  duty  on  any  future  or  contingent  estate,  income  or 

or  conttn-    interest  has  been  paid  by  the  executor,  administrator  or  trustee  heforr 

(jent  eMute   such  estate,  income  or  interest  comes  into  possession,  the  duty  so  paid 

income  or       ,.,..'        ,  ,,^ 

interest        Shall  be  charged  on  such  future  or  contingent  estate,  income  or  interest. 

inay  be         and  shall  be  repaid  with  inteicst  at  the  rate  mentioned  in  section  .\ 

^thereon         '^  '^^  executor,  administrator  or  trustee,  as  the  case  may  he,  by  the 

person  who  is  to  become  entitled  to  such  future  or  contingent  estate, 

income  or  interest;  and  if  not  sooner  repaid  shall  then  be  repaid  at 

the  time  ichen  such  estate,  inccme  or  interest  ecmes  into  possessieni. 

R.  8.  O.  1897  c.  2^,  s.  11  (5),  part. 

When  no  (3)    Where  in  respect  of  any  future  or  contingent  estate  or  interest, 

uerson  is 

entitled  to    ^^^^^  **  ^o  person  beneficially  entitled  to  the  present  income  etr  m- 

the  present  joyment,  or  where  there  is  some  part  thereof  to  which  there  is  no  per- 
^>!fa'ftth(re  ^^^  *^  entitled,  the  duty  on  such  future  or  contingent  estate  or  interest^ 
or  vontiwf-  or  on  part  thereof,  as  the  case  may  be,  shall  be  payable  as  in  sections 
( at  estate.     ^^  g„j  ^^  provided,     R.  S.  O.  1S97  c.  21  s.  11   {2). 

(\n,imut-  (4)   yot withstanding  the  duty  may  under  this  section  not  he  pay- 

on  future  ^^^^  until  the  time  when  the  right  of  possession  or  actual  enjoyment 
estates  or  accrues,  any  executor,  administrator,  guafdian,  or  trustee,  or  person 
8  s.  owning  a  prior  interest  when  such  executor,  administrator,  guairdian, 
or  trustee,  or  person  has  the  custody  or  control  of  the  property^  ma^ 
agree  upon  or  commute  for  a  present  payment  out  of  the  property 
in  discharge  of  the  said  duty;  and  the  Treasurer  of  the  Province  may, 
upon  the  application  of  any  such  person,  commute  the  succession  duty. 
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nchick  would  or  might,  hut  for  the  commutation^  become  payable  in  re-  Compare 
•spect  of  such  interest,  for  a  certain  sum  to  be  presently  paid,  and  for  sec,  12  of 
-determining  that  sum  shall  cause  a  present  value  to  be  set  upon  such  ^^f'     K^t 
duty,  regard  being  had  to  the  contingencies  affecting  the  liability  to  and  1894, 
rate  and  amount  of  such  duty  and  interest ;  and  on  the  receipt  of  such 
■sum  the  Treasurer  shall  give  a  certificate  of  discharge  from  such  duty. 
R,  S.  O,  1897  c.  2Jf,  s.  11  (3). 

See  note  at  head  of  this  section. 

12. —  (1)   The  duties  imposed  by  this  Act,  unless  otherwise  herein  Duties  to 
provided  for,  shall  be  due  and  payable  at  the  death  of  the  deceased,  or  ^  P*y*y^ 
withm  eighteen  months  thereafter,  and  if  the  same  are  paid  within  months 
eighteen  months  no  interest  shall  be  charged  or  collected  thereon,  but  from  the 
if  not  so  paid  interest  at  the  rate  of  six  per  centum  per  annum  from  o^uej. 
the  death  of  the  deceased  shall  be  charged  and  collected,  and  such 
duties  together  with  the  interest  thereon  shall  be  and  remain  a  lien 
Tipon  the  property  in  respect  to  which  they  are  payable  until  the  same 
is  paid.    Provided  that  the  duty  chargeable  upon  any  legacy  given  by  Provi&o. 
tcay  of  annuity  whether  for  life  or  otherwise,  shall  be  paid  by  four 
^qual  payments,  the  first  of  which  payments  of  duty  shall  he  made 
before  or  on  completing  payment  of  the  first  year's  annuity,  and  the 
three  others  of  such  payments  of  duty  shall  he  made  in  like  manner 
successively,  before  or  on  completing  the  respective  payments  of  the 
three  succeeding  years'  annuity  respectively.      In  case  the  annuitant  dies 
before  the  expiration  of  the  said  four  years  only  payment  of  instalments 
which  fall  due  before  his  death  shall  be  required.    R.  8.  O.  1897  c.  2Ii, 
41.    11    (^). 

The  proviso  in  italics  was  added  by  section  9   {1)  of  the  Act  of 
1901. 

A.  The  Lieutenant- Oovernor-in-Council  upon  its   being  proved  to  Extension 
his  satisfaction  that  payment  of  the  duty  within  the  time  limited  by  ^f  t^^*^^  f'"' 
-sub-section  1  of  this  section,  would  be  unduly  onerous  on  the  estate,  - 
may,  by  Order-in- Council,  so  extend  the  time  for  the  payment  of  the 
said  duty  as  shall  appear  just  and  reasonable ;  and  the  duty  shall  be 
due  and  payable  as  in  the  said  Order-in-Council  set  forth.     R,  8.  O. 
1897  c.  2h  s.  11  (5),  part  Cf.  section  13. 

Clause  A  was  added  by  9  {2) of  the  Act  of  1901. 

(2)   The  Treasurer  of  the  Province  on  being  satisfied  that  the  full  Certificate 

amount  of  succession  duty  has  been  or  will  be  paid  in  respect  of  an  of  dis- 

estatc  or  any  part  thereof,  shall,  if  required  by  the  person  accounting  charge  to 

oe  given 
for  the  duty,  give  a  certificate  to  that  effect,  which  shall  discharge  by  provin- 

from  any  further  claim  for  succession  duty  the  property  shown  by  the  cial  Trea- 

surer 
certificate  to  form  the  estate,  or  such  part  thereof,  as  the  case  may 

Jbe.    R.  S.  O.  1897  c.  24,  s.  12  (2). 
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Certificate         (^)   Such  certificate  shall  not  discharge  any  person  or  property 
not  a  dis-    from  succession  duty  in  case  of  fraud  or  failure  to  disclose  material 
caseol ^^    facts,  and  shall  not  affect  the  rate  of  duty  payable  in  respect  of  any 
fraud,  etc.  property  afterwards  shown  to  have  passed  on  the  death,  and  the  doty 
in  respect  of  such  property  shall  be  at  such  rate  as  would  be  payable 
if  the  value  thereof  were  added  to  the  value  of  the  property,  in  re- 
spect of  which  duty  has  been  already  accounted  for,  provided  the  siiid 
Treasurer  may  in  his  discretion  decline  to  grant  such  certificate  untU 
the  expiration  of  one  year  from  the  death  of  the  deceased  testator  or 
intestate  as  the  case  may  he. 

The  proviso  in  italics  teas  added  hy  section  9  (3)   of  the  Act  of 
1901. 


Except  as 
to  bona 
fide  pur- 
chaser. 


(4)  Provided,  however,  that  a  certificate  purporting  to  be  a  dis- 
charge of  the  whole  succession  duty  payable  in  respect  of  any  property 
included  in  the  certificate  shall  exonerate  from  the  duty  a  bona  fide 
purchaser  for  valuable  consideration  without  notice,  notwithstanding 
any  such  fraud  or  failure.    R.  S.  O.  1807  c.  24,  s.  12  (4). 


Extension         13.  The  Surrogate  Judge  may  make  an  order  upon  the  application 

of  time  for  ^f  g^jjy  person  liable  for  the  payment  of  said  duty,  extending  the  time 

payment 

of  duty.       fixed  by  law  for  payment  thereof  where  it  appears  to  such  Judge  that 

payment  within  the  time  prescribed  by  this  Act  is  impossible  owing 

to  some  cause  over  which  the  person  liable  has  no  control.     R.  S.  O. 

1897  c.  24,  s.  13. 


Admin- 
istrators, 
etc.,  to  de- 
duct duty 
before  de- 
livering 
l>roperty. 


14.  Any  administrator,  executor  or  trustee  having  in  charge  or 
trust,  any  estate,  legacy  or  property  subject  to  the  said  duty  shall 
deduct  the  duty  therefrom,  or  collect  the  duty  thereon  upon  the  ap- 
praised value  thereof  from  the  person  entitled  to  such  property,  and 
he  shall  not  deliver  any  property  subject  to  duty  to  any  person  until 
he  has  collected  the  duty  thereon.    R.  S.  O.  1897  c.  24,  s.  14. 


Power  to 
sell  for 
payment 
of  duty. 


15.  Executors,  administrators  and  trustees  shall  have  power  to  sell 
so  much  of  the  property  of  the  deceased  as  will  enable  them  to  pay 
the  said  duty  in  the  same  manner  as  they  may  by  law  do  for  the  pay- 
ment of  debts  of  the  testator  or  intestate.    R.  S.  O.  1S97  c.  24,  s.  15. 


Duty  to  ^®*  J^v^ry  sum  of  money  retained  by  an  executor,  administrator  or 

be  paid  to   trustee,  or  paid  into  his  hands  for  the  duty  on  any  property,  shall  be 

Provincial  pj^|^j  y^y  JjIj^  forthwith  to  the  Treasurer  of  the  Province,  or  as  he  may 
reasurer.  ^.^^^      ^    ^    ^    ^^^^^  ^    ^^^  ^    ^^ 

Refunding  ^'^'  Where  any  debts  shall  be  proved  against  the  estate  of  a  de- 
duty  upon  ceased  person,  after  the  payment  of  legacies  or  distribution  of  property 
quent  pay-  ^''^™  which  the  duty  has  been  deducted,  or  upon  which  it  has  been 
ment  of      paid,  and  a  refund  is  made  by  the  legatee,  devisee,  heir  or  next  of  kin^ 
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a  proportion  of  the  duty  so  paid  shall  be  repaid  to  him  by  the  executor, 
administrator  or  trustee,  if  such  duty  has  not  been  paid  to  the  Trea- 
surer of  the  Province,  or  by  the  Treasurer  if  it  has  been  so  paid. 
R.  S.  O.  1897  c.  24,  s.  17. 

18.  If  it  appears  to  the  Surrogate  Judge  that  any  duty  accruing  Mode  of 

Uinder  this  Act  has  not  been  paid  according  to  law,  he  shall  make  enforcmg: 

pay  ment- 
al! order  directing  the  persons  interested  in  the  property  liable  to  the  of  duty.. 

duty  to  appear  before  the  Court  on  a  day  certain  to  be  therein  named 

and  show  cause  why  said  duty  should  not  be  paid.    The  service  of  such 

order  and  the  time,  manner  and  proof  thereof,  and  fees  therefor,  and 

the   hearing  and   determining   thereon,   and   the   enforcement   of   the 

judgment  of  the  Court  thereon  shall  be  according  to  the  practice  in  or 

upon  the  enforcement  of  a  judgment  of  the  High  Court.     R.  S.  O. 

1897  c.  24,  s.  18. 

19.  The  costs  of  all  such  proceedings  shall  be  in  the  discretion  Cogts. 
of  the  Court  or  Judge  and  shall  be  upon  the  County  Court  scale  unless 

and  until  another  tariff  shall  be  provided,  save  as  to  the  costs  of  an 
appeal  and  then  upon  the  scale  of  the  Court  appealed  to.  R.  S.  O.  1897 
c.  24,  s.  19. 

20.  Any  action,  matter  or  proceeding  by  or  against  the  Province  LimitatioT* 
in  respect  of  duties  or  claims  arising  upon  or  out  of  any  succession,  of  actions, 
shall  be  commenced  within  six  years  from  the  time  when  such  duties 

or  claims  became  payable.    R.  S.  O.  1897  c.  24,  s.  20. 

21.  The  Judges  and  Registrars  of  the  several   Surrogate  Courts  j^ggg  q£ 
shall  be  entitled  to  take  for  the  performance  of  duties  and  services  Judges 
under  this  Act,  similar  fees  to  those  payable  to  them  under  and  by  *"^  Regie- 
virtue  of  The  Surrogate  Courts  Act  and  the  Surrogate  Court  rules 

for  similar  proceedings,  and  section  83  of  such  Act  shall  apply  to  the  Revised 
fees  payable  under  this  Act  to  the  Surrogate  Judge.     R.  S.  O.  1897  Statute  c. 
c.  24,  s.  21.  ^^• 

22.  The  Lieutenant-Governor-in-Council  may  make  regulations  for  ,. . 
carrying  into  effect  the  provisions  of  this  Act,  and  such  regulations  ant  Gov- 
shall  be  laid  before  the  Legislative  Assembly  forthwith,  if  the  Legis-  ernor-in- 
Jature  is  in  session  at  the  date  of  such  regulations,  and  if  the  Legisla-  may^make 
ture  is  not  in  session  such  regulations  shall  be  laid  before  the  House  regula- 
within  the  first  seven  days  of  the  session  next  after  the  same  are  made.  ^^^^^' 

R.  S.  O.  1897  c.  24,  s.  22. 
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ONTARIO  STATUTES,  1899,  c.  9. 
An   Act  amending   Succession    Duties   Act. 

HER    MAJESTY,  by  and    with  the   atfvice    and   consent  of   the 
Legislative  Assembly  of  the  Pruvince  of  Ontario,  enacts  as 
follows;— 

Kecovery  !•  Any  sum    payable    under    The    Succession    Duty  Act  shall  be 

of  succes-    recoverable  with  full  costs  of  suit  as  a  debt  due  to  Her  Majesty  from 

mon  duties 

under  Rev.  any  person  liable  therefor  by  action  in  any  court  of  competent  juris- 

Stat.  c.  24,  diction  and  it  shall  not  in  any  case  be  necessary  to  take  the  proceed- 
ings authorized  by  b^tn-tions  G  to  10  of  the  said  Act. 

Matfers  to  ^«  The   High   Court   shall   also  have   jurisdiction   to   determine 

^  ^^^^'     what    property  is  liable    to    duty  under    the    said  Act,  the  amount 
High  thereof  and  the  time  or  times  when  the  same  is  payable,  and  may 

Court  in      itself  or  through  any  referee  exercise  any  of  the  powers  which  by  the 
said  sections  G  to  10  are  conferred  upon  any  officer  or  person. 


action. 


Action  3.  Subject  to  the  discretion  of  the  Court  as  to  costs,  an  action 

l"*^  hf  ^^^^  ^*^  brought  for  any  of  the  purposes  in  this  Act  mentioned  not- 
^fore  withstanding  the  time  for  the  payment  of  the  duty  has  not  arrived, 

time  for 
payment 
of  duty. 

rroduo-  *'  ^^  every  such  action  Her  Majesty's  Attorney-General  shaU 

tioii  of  have  the  same  right  either  before  or  after  the  trial  to  require  the 
mmita  ex-  1*^*^'"^**°"  ^^  documents,  to  examine  parties  or  witnesses  or  to  take 
Amination  sut'h  other  proceedings  in  aid  of  the  action  as  a  plaintifif  has  or  may 

^^  ^•^*         take  in  an  ordinary  action. 
n  esses,  etc. 

Ordering  5.  Where    for    the    better    determining  any  question  raised  io 

trial  of        any  such  action  the  Court  deems  it  advisable  to  order  the  trial  of 

an  issue  or  issues  it  may  give  such  directions  in  that  behalf  as  it 

deems  expedient. 
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6.  In  case  the  Court  shall  think  fit  at  any  time  to  direct  a  References 
reference  such  reference  need  not  be  to  a  surrogate  court  registrar 

or  to  a  sheriff,  but  may  be  to  an  officer  of  the  Court  as  provided  by 
The  Judicature  Act. 

7.  An  appeal  shall  lie  in  an  action  brought  under  this  Act  Appeals  in 
Tvherever  an  appeal  would  lie  if  the  action  were  between  subject  and  mjjer  Act. 
subject  and  to  the  like  tribunal. 

8.  Where  any  property  which  has,  previous  to  the  death  of  a 

person  whose  estate  is  subject  to  duty,  been  conveyed  or  transferred  Declara- 

to  some  other  person,  is  declared  liable  to  duty,  the  Court  may  declare  tion  as  to 

the  duty  to  be  a  lien  upon  the  property  and  may  make  such  declara-  JJ^1^'51^ 

tion  although  the  amount  of  such  duty  has  not  been  ascertained,  tians- 

and  where  any  property  which,  had  it  remained  in  the  hands  of  the  J^"^  "®- 

,,  .        ^    .  ,.         -         ,  for©  death, 

person  to  whom  or  for  whose  benefit  it  was  conveyed  or  transferred 

by  such  deceased  person,  would  have  been  liable  to  duty,  has  been 
conveyed  or  transferred  to  any  purchaser  for  valuable  considera- 
tion, the  Court  may  direct  the  person  to  whom  or  for  whose  benefit 
the  said  property  was  conveyed  or  transferred  by  such  deceased  per- 
son as  aforesaid  to  pay  the  amount  of  the  duty  to  which  such  pro- 
perty would  have  been  subject  as  aforesaid.        _^ 

# 

9.  In  case  it  is  claimed  that  any  land  or  money  secured  by  any  t>^.  . 
n'ortcago  or  charge  upon  land   is  subject  to  duty  the  Provincial  tion  of 
Treasurer  or  the  Solicitor  to  the  Treasury  acting  in  his  behalf  may  caution, 
when  deemed  necessary  cause  to  be  registered  in  the  proper  registry 
ofPce.  or  if  the  land  is  registered  under  The  Land  Titles  Act  in  the  ^       « 
nropor  oflRce  of  land  titles,  a  caution  stating  that  succession  duty  c.  138. 
U  claimed  by  the  Provincial  Treasurer  in  respect  of  the  said  land, 
mortgage  a'*  charge  on  account  of  the  death  of  the  deceased,  naming 

him,  and  any  subsequent  dealing  with  such  land,  mortgage  or 
chpT-gf^  Fnall  be  subject  to  the  lien  for  such  duty,  but  nothing  herein 
contained  shall  affect  the  rights  of  the  Crown  to  claim  a  lien  inde- 
pendently of  the  said  caution. 

10.  The  preceding  sections  shall  apply  to  the  estates  of  all  Retrosp^- 
perfons  in  resnect  of  which  the  duty  is  claimed,  whether  such  per-  tiv©  opera- 
sons  have  died  before  or  shall  die  after  the  passing  of  this  Act.         tion  of 

preceding 

■     • 

11.  Section  4  of  The  S^uccrssion  Duty  Act  is  amended  by  insert-  K^v^/^stat. 
ing  the  following  as  clauses  (g)  and  (h)  of  sub-section  1.  c.  24,  e.  4 

amended. 

12.  In  determining  for  the  purposes  of  sub-sections  3  to  6  of  Aggregate 

section  4  of  The  Succesmon  Duty  Act  the  aggregate  value  of  the  pro-  efia^— 
perty  of  any  person  dying  after  this  section  takes  efifect,  the  value  property 

of  his  property  situate  outside  of  this  Province  shall  be  included  as  ^^^  ^^ 

,,  ,  ,  ,  province 

well  as  the  value  of  the  property  situate  within  this  Province.  to  b©  in- 

cluded. 
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Foreign  13.  No  foreign  executor  or  administrator  shall  assign  or  trans- 

eto!°^otto  ^^^  *^y  steaks  or  shares  in  this  Province  standing  in  the  name  of  a 
transfer  deceased  person  or  in  trust  for  him  which  are  liable  to  pay  succes- 
*to^  fl  ®^®^  duty,  until  such  duty  is  paid  to  the  Treasurer  of  the  Province 
duty  paid,  or  security  given  as  required  by  section  5  of  the  said  Act,  and  any 
corporation  allowing  a  transfer  of  any  stocks  or  shares  contrary  to 
this  section  shall  be  liable  to  pay  the  duty  payable  in  respect  thereof. 

Remedies  14.  Section  8  of  The  Succession  Duty  Act  is  amended.    See  page 

fldd^*^^     4696.    Section  printed  as  amended. 

under  ^^*  "^^^  remedies  herein  provided  shall  be  in  addition  to  those 

Rev.  Stat,  provided  by  The  Succession  Duty  Act, 
0.  24. 
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ONTARIO  STATUTES,  1901.  c.  8. 
Amending  Succession  ]3uty  Act. 

3.  Amended  section  2  by  adding  sub-sections  (2,  3,  4).    These  sub- ^^v    g^^^ 
sections  are  printed  ante  page  464.  c.  24,  s.  2. 

4.  This  section  amended  sub-section  1  of  section  3,  page  465.  ^X:  ^^«' 

C .   ^4,  8 .  0| 

5.  Section   10  of  main  Act  is  repealed.  !l       „ 

c  24  s  10* 

6.  (1)   This  section   amended  p.    (a)    of  sub-section    (1)    of   sec- ^       Stat 

tion  4.  c.  24,  8.  4* 

8.-8.  1 

(2)  Amended  clause  (g)  of  sub-section  (1)  of  section  4.  amended. 

^3)   Amended  sub-section  2  of  section  4. 
(4)   Amended  sub-section  3  of  section  4. 

All  the  above  amendments  are  inserted  at  p.  467-8  ante. 

7.  (1)   Amended  section  8.  ^^Jf:  S*^^ 

0.  24,  8.  8, 

(2)    Further  amended  section  8.  amended. 

Amendments  inserted,  see  p.  4696  ante. 

8.  Repealed  section  11,  save  as  to  estates  which  became  dutiable  Rev.  Stat.     , 

before   the   loth  April,   1901,  and  substituted  a  new  sec- c- 24,  s.  11, 
tion  for  section  11,  which  is  printed  p.  469c  ante. 

9.  (1)   Amended  sub-section  1  of  section  12  by  adding  a  proviso,  Rev.  Stat. 

which  is  printed  p.  WM  ante.  amended^* 

(2)  Further  amended  section   12  by  adding  above  sub-section 
1,  sub-section  A.,  which  is  printed  p.  469rf  ante. 

(3)  Amended   sub-section   3   of  section    12.      This   amendment 
is  printed  p.  469e  ante. 
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Where  no 
•exeoutor 
or  admin- 
istrator ac- 
countable 
for  duty. 


two  sureties,  to  be  approved  by  the  Registrar,  conditioned  for  the 
due  payment  to  Her  Majesty  of  any  duty  to  which  the  property  con- 
ing to  the  hands  of  such  executor  or  administrator  of  the  deceased  may 
be  found  liable.     R.  S.  O.  1897  c.  24,  s.  5   (1).    " 

(2)  This  section  shall  not  apply  to  estates  in  respect  of  which  no 
succession  duty  is  payable.     R.  S.  O.  1897  c.  24,  s.  5  (2). 

(3)  Where  property  passes  on  the  death  of  the  deceased  and  no 
executor  or  administrator  can  be  made  accountable  for  succession  duty 
in  respect  of  such  property,  every  person  to  whom  any  property  bo 
passes  for  any  beneficial  interest  in  possession,  and  also,  to  the  ex- 
tent of  the  property  actually  received  or  disposed  of  by  him,  ev^ery 
trustee,  guardian,  committee  or  other  person  in  whom  any  int^^st 
in  the  property  so  passing,  or  the  management  thereof,  is  at  any  time 
vested,  and  every  person  in  whom  the  same  is  vested  in  possession  by 
alienation  or  other  derivative  title  shall  be  accountable  for  the  suc- 
cession duty  on  the  property,  and  shall,  within  two  months  after  the 
death  of  the  deceased,  or  such  later  time  as  the  Treasurer  of  the  Pro- 
vince for  the  time  being  shall  allow,  deliver  to  the  Surrogate  Registrar 
of  the  county  in  which  the  said  property  is  situate,  and  verify  an  ac- 
count to  the  best  of  his  knowledge  and  belief  of  the  property.  R.  S. 
U.  1897  c.  24,  8.  5   (3). 


When  ap-  6.  In  case  the  Treasurer  of  the  Province  is  not  satisfied  with  the 

prai8e-         value  so  sworn  to,  or  with  the  correctness  of  the  said  inventory,  the 

numt  by       ^  „     .  ^     ,  .         ,  .  , 

sheriff  may  Surrogate   Registrar   of   the   county   in   which   any   property   subject 

to  the  payment  of  the  said  duty  is  situate  shall  at  the  instance  of  the 
Provincial  Treasurer,  his  solicitor  or  agent,  direct  in  writing  that  the 
Sheriff  of  the  County  Fhall  make  a  valuation  and  appraise  the  said 
property,  and  also  appraise  any  property  alleged  to  have  been  impro- 
perly omitted  from  the  said  inventory.     R.  S.  O.  1897  c.  24,  s.  6. 


be  di- 
rected. 


Valuation 
of  pro- 
perty by 
sheriff. 


7.  In  such  case  the  Sheriff  shall  forthwith  give  due  and  sufficient 
written  notice  to  the  executors  and  administrators  and  to  such  other 
persons  as  the  Surrogate  Registrar  may  by  order  direct  of  the  time  and 
place  at  which  he  will  appraise  the  property  included  in  the  inventwy, 
or  any  property  which  in  the  opinion  of  the  Provincial  Treasurer,  his 
solicitor  or  agent,  should  be  included  therein,  and  shall  appraise  the 
same  accordingly  at  its  fair  market  value,  and  make  a  report  thereof 
in  writing  to  the  Surrogate  Registrar,  together  with  such  other  facts 
in  relation  thereto,  as  the  Surrogate  Registrar  may  by  order  require, 
and  such  report  shall  be  filed  in  the  ofllce  of  the  Surrogate  Registrar, 
and  for  the  purposes  of  the  Faid  enquiry  and  appraisement  the  said 
Sheriff  shall  have  all  the  powers  which  may  be  conferred  upon  Commis- 
sioners under  the  Act  respecting  enquiries  concerning  Public  Matters. 
The  Sheriff  shall  be  entitled  to  receive  the  sum  of  $5  per  diem  for 
services    performed    under    this    Act,  and    his  actual  and  necessary 
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travelling  expenses,  and  the  same  shall  be  paid  to  him  by  the  Treasurer  Rev.  Stat. 
of  the  Provmce.    R.  S.  O.  1897,  c.  24,  s.  7.  °-  ^^• 

8.  Where  the  Provincial  Treasurer,  his  solicitor  or  agent  and  the  Mode  of 
other  parties  interested  do  not  agree  thereon,  the  Surrogate  Registrar  asHctwing 
shall  assess  and  fix  the  cash  value  at  the  date  of  the  death  of  the  de-  fjj^^  ^ 
ceased  of  all  estates,  interests,  annuities  and  life  estates  or  terms  of  duty. 
j-ears  growing  out  of  such  estate,  and  the  duty  to  which  the  same  is 
liable,  and  shall  immediately  give  notice  thereof,  by  registered  letter 

-to  such  parties  as  by  the  rules  of  the  High  Court  would  be  entitled 
to  no  I  ice  in  respect  of  like  interests  in  an  analogous  proceeding;  and 
the  Surrogate  Registrar  may  appoint  for  the  purpose  of  this  Act  a 
^gruardian  for  infants  who  have  no  guardians;  and  the  value  of  every 
future  or  contingent  or  limited  estate,  income  or  interest  in  respect  of 
which  the  duty  is  payable  under  this  Act  shall,  for  the  purposes  of 
this  Act,  be  determined  by  the  rule,  method  and  standards  of  mortality 
and  of  value  which  are  employed  by  the  Provincial  Inspector  of  Insur- 
ance in  ascertaining  the  value  of  policies  of  life  insurance  and  an- 
nuities for  the  determination  of  the  liabilities  of  life  insurance  com- 
panie.'i,  save  that  the  rate  of  interest  to  be  taken  for  all  purposes  of 
-compuiations  under  this  section  shall  he  four  per  cent,  per  annum; 
and  the  Inspector  of  Insurance  shall,  on  the  application  of  any  Surro- 
gate Registrar,  determine  the  value  of  such  future  or  contingent  or 
limited  estate,  income  or  interest,  upon  the  facts  contained  in  such 
application  and  certify  the  same  to  the  Surrogate  Registrar,  and  his 
certificate  shall  be  conclusive  as  to  the  matters  dealt  with  therein. 
R.  S-  O.  1897  c.  24,  s.  8. 

The  words  in  italics  ircrc  ly  7  (])   (2)  of  the  Act  of  1901,  inserted 
us  amendments  in  substitution  for  other  words. 

9.  Any  person  dissatisfied  with  the  appraisement  or  assessment  may  Appeal 
appeal  therefrom  to  the  Surrogate  Judge  of  the  county  within  thirty  ^*^^  **•!** 
days  after  the  making  and  filing  of  such  assessment  and  upon  such  ^^  apsess- 
appeal  the  said  Judge  shall  have  jurisdiction  to  determine  all  questions  ment. 

of  valuation  and  of  the  liability  of  the  appraised  estate  or  any  part 
thereof  for  such  duty  and  the  decision  of  the  Surrogate  Judge  shall  be 
final  unless  the  property  in  respect  of  which  such  appeal  is  taken  shall 
excer<l  in  value  the  sum  of  .^10,()00,  when  a  further  pi^p'^- 1  <  bn'i  li"  from 
the  decision  of  the  Surrogate  Judge  to  a  Judge  of  the  High  Court  and 
from  such  Judge  of  the  High  Court  to  the  Court  of  Appeal,  whose  de- 
^cision  shall  be  final.     R.  S.  O.  1897  c.  24,  s.  9. 

10.  This  section  is  repealed  by  section  5  of  the  Act  of  1901. 

11.  Section  11  is  repealed  ly  section  8  of  the  Act  of  1901,  except 
4U  to  estates  which  became  dutiable  before  the  passing  of  the  Act  of 
1901  {15th  April,  1901)  and  the  following  section  is  substituted  there- 
for. 
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I. 

make  oath  and  say  :— 
That  a  the  applicant       for  letters 

to  the  estate  of  ,  who  died  on  or  about  the 

.    day  of  ,  A.D.  190     ,  domiciled  in 

That  have  caused  to  be  filed  in  the  office  of  the  Re^strar 

of  the  above  named  Court  a  petition  praying  that  letters 

be  granted  to  the  estate  of  the  said 
by  the  said  Court. 

That  have  made  full,  careful  and  searching  enquiry  for  the 

purpose  of  ascertaining  what  real  and  personal  property  and  effect.* 
the  said  was  possessed  of,  or  entitled  to, 

ar  the  time  of  h  death,  together  with  the  market  value  thereof 
respectively. 

That  have  according  to  the  best  of  knowledge,  infornw- 

tion  and  belief  set  forth  in  the  Inventory  herewith  exhibited,  marked 
*•  A,"  a  full,  true  and  particular  account  of  all  the  real  and  personal 
estate  of  the  said  ,  or  of  which  th« 

said  was  possessed,  or  to  which       he  wa5 

entitled  at  the  time  of  h  death,  together  with  the  market  valiw 

as  at  the  date  of  death  of  each  and  every  asset  forming  part  of  the 
said  real  and  personal  estate  and  particularized  in  the  said  Inventory. 
The  said  Inventory  includes  all  real  and  personal  estate  over  which 
tho  deceased  had  and  exercised  absolute  power  of  appointment.  The 
gross  value  of  the  said  estate  as  at  date  of  deceased's  death  was 


That  have  included  in  said  Inventory  every  security,  debt 

end  sum  of  money  outstanding  due  or  payable  to,  or  standing  to  the 
credit  of  the  said  deceased  at  the  time  of  h  death,  and  in  esti- 

mating the  value  thereof  have  included  all  the  interest  due. 

payable,  chargeable  and  accruing  due  thereon  up  to  the  death  of  the 
said  deceased. 

That  save  and  except  what  is  set  forth  in  the  said  Inventory  the 
said  was  not,  to  the  best  of  knowledge, 

information  and  belief,  at  the  time  of  h  death  possessed  of,  or 

entitled  to,  any  debt  or  sum  of  money,  or  any  security,  pledge  or  un- 
dertaking for  the  payment  of  any  money  to  h  on  any  account 
whatsoever,  or  to  any  leasehold  or  other  personal  estate,  goods, 
chattels  or  effects  in  possession  or  reversion  absolutely  or  contingently 
or  otherwise  howsoever. 

That  in   the  said  Inventory   is  included  all   the  property  of  the 
said  situate  outside  of  this  Province  as  well 

as  the  property  situate  within  the  Province. 
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That  save  and  except  what  is  set  forth   m   the  said   Inventory 
tlic  said  was  not,  to  the  best  of  knowledge, 

ixxformation  and  belief,  at  the  time  of  h  death  seized  of,  or  en- 
titled to,  any  real  estate  in  possession,  remainder  and  reversion  ab- 
solutely or  contingently  or  otherwise  howsoever. 

That  to  the  best  of  knowledge,  information  and  belief  the 

said  deceased  did  not  voluntarily  transfer  by  deed,  grant  or  gift  made 
id  contemplation  of  h  death,  or  made,  or  intended  to  take  effect 

ih\  possession  or  enjoyment  after  h  death,  any  property  or  any 
interest  therein,  or  income  therefrom  to  any  person  in  trust  or  other- 
^"ise  by  reason  whereof  any  person  is  or  shall  become  beneficially 
entitled  in  possession  or  expectancy  in  or  to  the  said  property  or  in- 
come thereof. 

That   to  the  best  of  knowledge,   information   and  belief  the 

deceased  did  not  at  any  time  within  twelve  months  previous  to  the 
date  of  h  death  transfer  by  way  of  donatio  mortis  causa  or 

l>iirporting  to  operate  as  an  immediate  gift  inter  vicos  whether  by 
vray  of  transfer,  delivery,  declaration  of  trust,  or  otherwise,  any  pro- 
pKTty  whatsoever. 

• 

That  to  the  best  of  knowledge,  information  and  belief,  the 
««aid  deceased  did  not  at  any  time  previous  to  the  date  of  h  death 
transfer  any  property  of  which  property  the  hona  fide  possession  was 
not  assumed  by  the  donee  immediately  upon  the  gift,  and  thenceforth 
retained  to  the  entire  exclusion  of  the  donor  or  any  benefit  to  h 
by  contract  or  otherwise. 

That  to  the  best  of  knowledge,  information  and  belief,  the 
said  deceased  did  not  transfer  or  cause  to  be  transferred,  to  or  vested 
iu  h  self  and  any  other  person  jointly  any  property  to  which 
was  absolutely  entitled  by  purchase  or  investment  or  in  any  other 
manner  whatsoever  so  that  the  beneficial  interest  therein  or  in  some 
part  thereof  passed  or  accrued  by  survivorship  on  h  death  to 
such  other  person. 

That  to  the  best  of  knowledge,  information  and  belief,  the 
said  deceased  was  not  at  the  time  of  h  death  a  party  to  any  past 
or  future  settlement,  including  any  trust  whether  expressed  in  writing 
or  otherwise,  whether  made  for  valuable  consideration  or  not,  as 
between  the  settlor  and  any  other  person  and  not  taking  effect  as  a 
will  whereby  an  interest  in  such  property  or  the  proceeds  of  the  sale 
thereof  for  life,  or  any  other  period  determinable  by  reference  to  death 
was  reserved  expressly  or  by  implication  to  the  decteased,  or  whereby 
the-  deceased  reserved  to  h  self  the  right  by  the  exercise  of  any  power 
to  restore  to  h  self  or  to  reclaim  the  absolute  interest  in  such 
pioperty  or  the  proceeds  of  the  sale  thereof  or  otherwise  re-settle  the 
same  or  any  part  thereof. 
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That   to   the  best   of  knowledge,   information   and   belief   no 

annuity  or  other  interest  had  been  purchased  or  provided  by  the  said 

deceased  either  by  h  self  alone  or  in  concert  or  by  arranganent 

with  any  other  person. 

That  have  in  the  Schedule  marked  ,  hereto  annexed, 

set  forth  the  names  of  the  several  persons  to  whom  the  property  of 
the  said  deceased  will  pass,  the  degree  of  relationship,  if  any,  in 
which  they  stand  to  the  deceased,  their  addresses,  so  far  as  can 

ascertain  them,  and  the  nature  and  value  of  the  property  passing  to 
each  of  these  persons  respectively. 


Sworn  before 

me 

at 

in 

the 

ot 

•  this 

day  of 

.  190 

A  Commissioner,  etc. 


FORM   2.— NOTICE    OF   APPLICATION    FOR    LETTERS. 
THE   SUCCESSION  DUTY   ACT. 
In  the  Surrogate  Court  of  the 

OF 

111  the  matter  of  the  estate  of  deceased. 

Notice  is  hereby  given  that  application  for  letters 
probate,  of  administration,  administration  with  the  will 
annexed,  has  been  received  as  herein  set  forth  : 


Name  of  deceased 

Date  of  death    

Domicile  at  death    

Name  or  names  of 

applicant  or  applicants  

Name  of  applicant's  solicitor  

Value  of  assets  in  Ontario 

Value  of  assets,  if  any,  elsewhere  than  in  Ontario 


Surrogate  Reffisirar, 
The  Hon. 

The  Treasurer  of  the  Province  of  Ontario. 
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FORM  3.— BOND  BY  APPLICANTS  FOR  LETTERS. 
THE  SUCCESSION   DUTY  ACT. 
In  the  Subbogate  Coubt  of  the 
In  the  matter  of  the  estate  of  deceased. 

Know  all  men  by  these  presents  that  we 
of  the  of  in  the 

Count       of  of  the  of  in  the 

County  of  of  the  of  ,  in  the 

Count     of  ,  are  jointly  and  severally  bound  unto 

His  Majesty  the  King  in  the  sum  of  $  to  be  paid  to  the 

Treasurer  of  the  Province  of  Ontario  for  the  time  being  for  which 
payment  well  and  truly  to  be  made  we  bind  ourselves  and  each  of 
us  for  the  whole  and  our  and  each  of  our  heirs,  executors  and  ad- 
ministrators firmly  by  these  presents. 

Sealed  with  our  seals.       Dated  the  day  of  ,  in 

the  year  of  our  Lord  A.D.  190 

The  conditions  of  this  obligation  are  such  that  if  the  above  named 

tho  of  all  the  property  of  late  of  the 

in  the  County  of  ,  deceased,  who  died  or  or  about 

th-j  day  of  ,A.D.  190     ,  do  well  and  truly  pay  or 

cause  to  be  paid  to  the  Treasurer  of  the  Province  of  Ontario  for  the 
time  being,  representing  His  Majesty  the  King  in  that  behalf,  any 
and  all  duty  to  which  the  property,  estate  and  effects  of  the  said 

coming  into  the  hands  of  the  said  may 

be  found  liable  under  the  provisions  of  The  Succession  Duty  Act, 
within  eighteen  months  from  the  date  of  the  death  of  the  said 
or  such  further  time  as  may  be  given  for  payment  thereof  under 
section  13  of  The  Succession  Duty  Act,  or  such  further  time  as  he 
may  be  entitled  to  otherwise  by  law  for  payment  thereof,  then  this 
obligation  shall  be  void  and  of  no  effect,  otherwise  the  same  to  remain 
iu  full  force  and  virtue. 

Signed,  sealed  and  delivered  in 
the  presence  of 


AFFIDAVIT  OF  JUSTIFICATION. 
Count        of  I, 

To  Wit 

one  of  the  sureties  in  the  annexed  bond  named,  make  oath  and  say  as 
follows : — 

(1)    I  am  seised  and  possessed  to  my  own  use  of  property  in  the 
Province  of  Ontario,  of  the  actual  value  of  dollars    over 

and  above  all  charges  upon  and  incumbrances  affecting  the  same 
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(2)  I  am  worth  the  sum  of  dollars,  over  and  above  my 
just  debts,  and  any  sum  for  which  I  am  liable  as  surety  or  otherwise, 
except  upon  the  said  bond. 

(3)  My  post  office  address  is  as  follows! — 

Sworn  before  me  at 

in  the  County  of 

this  day  of  190     . 

A  Commissionei',  etc. 


AFFIDAVIT  OF  JUSTIFICATION. 

Count      of  I, 

To  Wit 

one  of  the  sureties  in  the  annexed  bond  named,  make  oath  and  say  as 
follows : — 

(1)  I  am  seised  and  possessed  to  my  own  use  of  property  in  the 
Province  of  Ontario,  of  the  actual  value  of  dollars,  over 
and  above  all  charges  upon  and  incumbrances  affecting  the  same. 

(2)  I  am  worth  the  sum  of  dollars,  over  and  above 
my  just  debts,  and  any  sum  for  which  I  am  liable  as  surety  or  other- 
wise, except  upon  the  said  bond. 

(3)  My  post  office  address  is  as  follows : — 

Sworn  before  me  at 

in  the  County  of 

this  day  of  190     . 

A  Commissioner,  etc. 


AFFIDAVIT  OF  EXECUTION. 

Count      of  I, 

To  Wit 

in  the  Count       of 
make  oath  and  say  as  follows : — 

(1)  I  am  the  person  whose  name  is  subscribed  to  the  annexed 
Bond  as  the  attesting  witness  to  the  execution  thereof, 
and  the  signature  set  and  subscribed  thereto,  as  such 
attesting  witness,  is  of  my  proper  handwriting,  and  my  name  and 
addition  are  correctly  above  set  forth. 

(2)  I  was  present  and  did  see  the  said  Bond  duly  signed  and 
executed  by  therein  named. 

(3)  I  am  well  acquainted  with  the  said 

Sworn  before  me  at 

in  the  Count      of 

this  day  of  190     . 

A  Commissioner,  etc. 


I 


AMENDMENTS  TO  INDEX. 


The  reader  can  make  these  alterations  for  himself  in  the  hody 

of  the  Index. 

Please  also  refer  to  notes  of  cases,  page  vii.,  for  additional  references  to 

matters  mentioned  in  Index. 

ADMINISTRATION. 

limited  to  personal  estate,  issue  of,  40,  255. 
durante  minore  setate,  97,  101. 
ADMINISTRATOR,  difference  between  and  trustee  for  sale,  257. 

cautions  by,  under  Dev.  of  Estates  Act,  263. 
ADMINISTRATOR  ad  litem,  contents  of  order,  1276. 
ALIEN,  foreign  executors  not  to  transfer  stocks,  585. 
ALLOWANCES,  proper  to  executors,  1152,  1154. 
ANCILLARY   probate   and   administration, 

Quebec  Will  not  within  Ancillary  Probates  Act,  388. 
ANNEXATION  of  chattel  to  freehold,  320. 
APPEAL  from  at)praisement  for  duty,  582. 
ATTORNEY-GENERAL,  administers  for  Crown,   71. 
CAUTIONS  under  Dev.  of  Estates  Act,  263. 

withdrawal  of  cautions,  263. 
CHARGE  of  debts  on  land  gives  power  of  sale,  267. 
(dele)   of  debts  on  residue,  289. 
(dele)   of  legacy  on  land  by  implication,  290. 
COLLUSIVE  SALE,  will  not  be  upheld,  174,  417,  1102. 
COMMUTING  duties  under  Success.  Duties  Act,  578. 
COMPOUND  INTEREST,  when  allowed,  813. 
CONDITION,  title  to  chattels  real  by,  334. 
CONVERSION  (dele)  of  estate  by  executor,  effect  of,  273. 
COVENANTS  against  assignment,  effect  of,  425. 
DEVISEES,  purchasers  from,  protected,  262. 
DEVOLUTION  not  to  apply  where  limited  administration,  255. 
(dele)  effect  of  Act,  260. 
shifting  to  beneficiaries,  263. 
DUTIES — See  Succession  Duties,  App.  page  468. 
EXECUTOR,  cautions  by,  under  Dev.  of  Estates  Act,  263. 
FEES  under  Succession  Duties  Act,  App.  page  469f. 
FINANCE  Act,  1894— See  Imperial  Finance  Act,  1894,  544. 
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FRAUDULENT  collusion  vitiates  transactions,  174,  417,  1102. 
FUTURE  estates  under  Succession  Duty  Act,  676. 
HALF  blood,  rights  of,  under  Dev.  of  Estates  Act,  1008, 1034. 
HIGH  COURT  OF  JUSTICE   (dele)   will  administer  charitable 

bequests,  848. 
IMPERIAL  Estate  Duty,  explained,  644. 
IMPERIAL  Finance  Act,  1894. 

how  far  adopted  in  Ontario,  648,  660,  661,  673. 
IMPERIAL  Succession  Duty. 

altered  by  Finance  Act,  1894,  644. 
(dele)   IMPLICATION,  charge  of  debts  by,  290. 
JOINT  ACCOUNT. 

(dele)  Ontario  Succession  Duty  on,  571. 
LEASE,  executor  may  make  renewal,  269. 
LEGACY. 

(dele)   charge  of  by  implication,  289,  290. 
LIFE  ESTATE,  standard  for  Ontario  Succession  Duty,  580. 
LIMITED  administration,  40,  61,  96.  113,  255. 
NON-CONCURRING  heirs,  sale  of  lands  of.  249. 
PAYMENT  OF  DEBTS,  priority  among  creditors,  605. 

devise  to  executor  for,  333. 
POLICIES  of  Insurance,  standard  for  Ontario  Succession  Duty» 

580. 
PURCHASER  of  real  estate  protected,  262. 
REAL  ESTATE,  exchange  of  lands  refused,  259. 

sales  before  17th  March,  1902,  confirmed,  261. 

cautions  against,  263. 

rights  of  devisee  of  under  Dev.  of  Estates  Act,  261. 
REGISTRATION  of  cautions  under  Dev.  of  Estates  Act,  263  ft. 

of  caution  under  Succ.  Duty,  584. 
RENTS  and  profits,  liability  of  executor  for,  603,  647. 
RENEWAL  of  lease,  executor  can  make,  259. 
SUCCESSION  Duties,  future  estates,  675. 

property  transferred  before  death,  584. 
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A. 

ABATEMENT  of  action  not  caused  by  death,  356. 
of  legacy,  729,  746. 

ABSENCE  of  Legatee,  payment  in  case  of,  791. 

ABSEa^  Persons,  how  far  bound  by  suit.  1237. 

ACCELERATED  SikMSfesttion  under  Imp.  Succession  Duty  Act,  532. 

ACCEPTANCE  of  executorship,  what  acts  constitute,  129. 
of  legacy,  660. 

ACCIDENT,  death  caused  by,  actions  respecting,  342. 

ACCOUNT  Duty.    See  Imperial  Account  Duty,  495.  496. 

ACCOUNTS  of  executors  or  administrators,  passing,  136. 
how  far  binding  on  absent  parties,  1237. 
must  be  kept  accurately,  1167,  1268. 
passed  by  Surrogate  Court  binding  on  High  Court,  45. 
lecture  on  estate,  page  414. 

ACCRETIONS,  vested  in  executor,  380. 

ACKNOWLEDGMENTS  to  take  out  of  Statute  of    Llmitatic^ns, 
1200. 

ACQUIESCENCE,  consequences  of,  1131,  1138. 

ACTS  done  subsequent  to  will,  856. 
of  one  of  co-executors,  230. 

ACTIONS,  adding  parties,  357. 

duty  of  executor  to  bring,  482. 

ACTIO  personalis  moritur  cum  persona,  628,  340,  341. 

ACTION,  personal,  founded  on  covenants,  debts,  etc.,  337. 
for  wrong  to  freehold,  340. 
for  wrong  to  personal  estate,  340,  341. 
for  damage  caused  by  death,  342. 
may  be  maintained  before  probate,  197. 
probate  obtained  during  proceedings,  sufficient,  199. 
not  to  be  defeated  for  want  of  parties,  353. 
where  executor  can  sue  though  deceased  could  not,  368 
accruing  to  executor  by  remainder,  380. 

K.E.A. — 31 
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ADDING  parties  to  actions,  357. 

ADEMPTION  of  legacy,  665;  666,  719,  721 
ademption  pro  tanto,  724. 

ADMINISTRATION,  origin  of,  ZT. 
to  what  court  assigned,  40. 
effect  of,  40.  72. 

limited  to  personal  estate,  issue  of,  40,  248. 
course  of,  46. 

may  be  changed  by  special  circumstances,  47n. 
sole  administration  Dreferred.  50. 
may  be  compelled  by  mandamus,  54. 
to  attorney,  56,  58. 
temporary,  cum  test  annexo,  29,  61. 

in  absence  of  next  of  kin.  61. 

until  executor  accepts  probate,  125. 
to  a  stranger,  64. 
how  granted.  69. 
retracting,  70. 
by  Crown,  71. 
quasi  intestacy,  73. 
de  bonis  non,  74,  90,  91. 
^  with  will  annexed^  75. 

follows  the  property,  77.  * 

limited,  instances  of,  30,  31.  40,  61,  109,  113. 

to  representative  of  next  of  kin,  92. 

to  survivor  of  two  administrators,  93. 

durante  minore  eetate,  97. 

pendente  lite,  103,  105. 

durante  absentia.  106. 

by  relation,  120,  429. 

revocation  of.  137.  138. 

ancillary  letters.  154. 

rights  of.  extend  abroad,  156. 

local  grant  of.  163. 

registration  of  letters,  330,  475. 

time  of  vesting  of  estate.  428. 

what  law  governs,  611. 

rules  for  proceedings  to  obtain,  page  382. 

See  also  Administrator.  Executor. 

ADMINISTRATION  Action.    See  Rules  of  Procedure,  page  387. 
when  creditor  allowed  in,  728. 

ADMINISTRATION  Bond,  in  cases  of  temporary  administratioD, 
61. 
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• 

ADMINISTRATION   BOND— Co»/ini44frf. 

of  administration  with  will  annexed,  89. 

required,  when,  135,  983. 

estates  of  small  value,  44. 

general  administration,  296  n. 

life  insurance.  3^0. 

succession  duties,  243,  679. 

ADMINISTRATION  de  bonis  non,  explained,  74,  90,  91. 
power  and  rights  of.  administrator,  94,  95. 
acknowledgment  to,   1201. 

ADMINISTRATION  with  will  annexed,  explained,  74,  75,  81,  125. 
may  be  granted  to  attorney.  84. 
statutory  rules:  as  to,  89. 
may  exercise  direction  to  sell,  267. 

ADMINISTRATOR,  may  not  be  compelled  to  act,  55. 
can  do  nothing  before  grant,  119. 
removal  of,  145. 

one  of  several,  position  of,  236. 
acting  under  supposed  intestacy,  245. 
difference  between  and  trustee  for  sale,  252. 
C£.utions  by,  under  Dev.  of  Estates  Act,  262. 
may  sell  free  fromi  dower.  265. 
solely  represents  personalty,  338. 
widow  may  be,  where  insurance  moneys  payable,  350. 
may  take  goods  by  appropriation,  445. 

ADMINISTRATOR  ad  litem,  Court  may  compel  executor  to  act 
es,  5. 
represents  estate  before  Court,  1242. 
contents  of  order,  1280. 

ADMISSION  by  executor,  effect  of,  1209,  1258,  1272. 

ADVANCEMENT  of  children,  971,  1013,  1074. 

ADVANCES  by  executor,  1166. 

ADVERTISEMENT  for  creditors,  600. 

ADVICE,  payment  under,.  597. 
petitions  for,  1172. 

AFFINITY  gives  no  title.  1049. 

AFTER  acquired  property  passed  by  will,  820. 

AGENT,  cannot  be  charged  as  executor  de  son  tort,  176. 
liability  of  executor  for,  1125. 
appointed  executor,  1157. 

executor  not  entitled  to  charge  for  gratuitous  sarvlces. 
1161. 
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AGGREGATION  for  purposes  of  Imp.  Estate  Duty,  561. 

ALIEN,  entitled  to  administration  to  be  notified,  51. 
dying  intestate  in  Ontario,  52. 
proof  in  cases  of  administration  to  estate  of,  72. 
foreign  will  must  be  proved  here,  153. 
distribution  when  deceased  domiciled  abroad,  160,  1062. 
see  Foreign  language,  226. 
death  of  assured  abroad,  payment,  350. 
rights  of  foreign  administrations,  how  settled,  386. 
property  of  person  dying  abroad  liable  to  Imp.  Estate 
duty,  546. 

to  Ont.  Succession  duty,  571. 
foreign  executors  not  to  transfer  stocks,  584. 
foreign  creditors  entitled  to  rank,  594. 

ALIENATION  under  void  probate,  effect  of,  151. 

ALLOWANCES,  proper  to  executors,  1154, 1254. 

ALTERATIONS,  probate  of  will  with,  219. 

in  probate  not  allowed  when  issued,  221. 

ANCILLARY   probate   and   administration.   154. 

how  rights  of  foreign  administrations  settled,  3E6. 
Quebec  Will  not  within  Ancilliary  Probates  Act,  383. 

ANIMALS,  property  in,  297. 

ANIMATE  chattels.  298. 

ANNEJXATION  of  chattel,  to  freehold,  830. 

ANNUITY,  devolution  of.  344. 

subject  to  Ontario  Succession  duty,  571. 
when  duty  payable,  576. 

how  payable,  770. 

must  be  paid  in  full,  733,  787. 

charged  on  personal  estate,  737. 

partial   loss  from  failure   of  funds,  787. 

Interest  ui»on,  802. 

devise  to  pay,  940. 

an  advancement.  1025. 
APPEAL  from  Surrogate  Court,  45. 

from   appraisement  for   duty,   581. 
APPOINTMENT  of  new  Trustee,  246. 
APPOINTMENT,  POWER  OF,  subject  to  Dev.  of  Estates  Act,  248. 

for  purposes  of  Imperial  Legacy  Duty.  502,  503. 

for  Imp.  Succession  Duty,  517. 

Illusory,  795. 

effect  of  Wills  Act  as  to,  866,  877. 

general  devise  covers  property  under  general  power,  877. 
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APPORTIONMENT  of  rente,  etc.,  364. 

APPRENTICES,  righU  of  executor  aa  to,  348,  665. 
guardian  may  bind,  964. 

APPROPRIATION  to  cover  legacies  payable  in  future,  786. 

ARBITRATION,  submission  to,  1085. 

AREA  of  taxation  under  Imp.  Estate  Duties  Act,  552. 

ARREARS  OF  RENT,  devolution  of,  362. 
remedies  for«  363. 
distress  for,  412. 

ASSENT  TO  LEX^^ACY,  by  one  of  co-executors,  231. 
must  be  obtained,  747. 
may  be  given  before  probate,  757. 

ASSEISSMENT  of  property,  in  case  of  executors,  480. 

ASSETS,  land  as,  270-276. 
equitable,  278,  407. 
meaninc  of  word,  294. 

"  come  to  hands  of  executor,**  explained,  389.  . 
property  not  vendible,  not  assete,  396. 
consequences  of  distinction  between  legal  and  equitable 

assete.  408. 
executor  cannot  purchase,  419. 
profite  of  lease  are,  443. 
marshalling  of,  467. 
executor  must  get  in,  481. 
deficiency  of,  over-payment,  597,  727. 
what  law  governs  administration,  611. 
presumption  of,  614. 
order  in  which  resorted  to,  615. 
executor  answerable  for  debte  to  amount  of.  621. 
specifically  bequeathed,  protected,  741. 
when  creditor  may  compel  legatee  to  refund,  832. 
a  good  consideration,  1081. 
administration  of  part  of,  1133. 
executor  cannot  purchase,  419,  1140. 
onus  of  proof  of,  1207. 
effect  of  admission  of,  1209,  1258,  1271. 
See  Personal  Property — Chattels — Roal  Estat«.*. 

ASSIGNEE,  executor  is  of  contracts,  339,  623. 
of  covenants  in  lease,  644. 

ASSIGNMENT  of  executorship  not  allowed,  122. 

of  bonds,  power  of  Surrogate  Court  aa  to,  136. 
of  mortgage  by  executor,  329. 
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ASSIGNMENT  -Continued. 

of  lease  may  be  made  by  executor,  424. 
effect  of  covenant  against,  425. 
of  term  by  executor,  645,  650,  651. 

ATTESTATION  claube,  result  of,  on  mode  of  proof,  211. 
result  if  none.  212. 
procedure  if  imperfect,  217. 
unattested  obliteration,  21S. 

ATTORNEY,  administration  to,  58. 

may  be  granted  administration  with  will  annexed,  84. 
effect  of  death  of  executor,  85. 

ATTORNEY-GENEiRAL,  administers  for  Crown,  41. 

AUCTION,  executor  may  buy  at,  608. 

AUCTIONEER,  liability  of  executor  for,  1126. 
appointed  executor,  1158. 

AUTHOR,  death  of,  626.  "  ^ 

AUTHORIZED  investments  by  executors,  1123. 

B. 

BANK  Stock,  liability  of  executor  on,  345. 
personal  property,  346. 
belonging  to  married  woman,  374. 

BANKER,  liability  for  failure  of,  1125,  1127. 
co-executor  a  banker.  1129. 

BARRED  debt,  payment  of,  596,  1107. 
retainer  of,  617. 

BENEFICIARIES,  shifting  to  under  Dev.  of  Estates  Act.  261. 
no  covenant  on  part  of  implied,  268. 

BEQUEST  obtained  by  fraud,  193. 

BILLS  of  Exchange,  endorsement  of,  421. 
presentment  of,  421. 

BOND.    See  Succession  Duties,  243,  579. 
See  Guardian,  page  313. 
See  Administration  Bond, 
executor  liable  on,  624. 

BREACHEIS  of  covenant  by  executor,  642,  643. 
of  trust  of  deceased,  executor  liable,  634. 

BROTHERS  and  sisters,  distribution  among,  1036,  1041. 
children  of,  1051. 
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C. 

C^TERORUM  administration,  lie.         . 
^ALLS  on  Shares.  liabU.ty  ,or.  m. 

withdrawal  of  cautions.  262. 

CH  A  t         '"*^*"*  •*'  explained.  146. 

M  debts  on  residue.  289. 

outT^I  °^  '*"''  "y  impllcaUon,  290. 

on  iri^^^.f""^'  '^""f*  O"  ""'d.  <58,  688. 

=**-».  personal,  defined,  297. 

1"!  ******  »».  297,  778. 
animate.  298. 

inaninoate,  317. 

mT.^''^  *"  testator,  executor  may  be  liable  for    3M, 
mortgaged  or  pledged.  370,  38t  '     ^■ 

ia*en  wrongfully,  liability  for.  .',92 
CHa        ^^  "^^  executor  in.  435 
<JHAT-rE^   Estates  In  leases,  defined.  326. 
^~^  Real„  descent  of,  .^23. 
title   to.   by  condition.   334. 
euirrj  *^""°-**»t  Interests  in.  335. 

^^^'  advanr?DieDt  of,  1013 
legacy  to.  723. 

-^terest  allowed  open.  800 
'>«3-JeEt  to.  m.  915. 
custody  of,  'jCi, 

risbtB  ot  under  Dev.  of  Estat-s   a.» 
one  chi:d.  rigt'j!  of.  i(»,%         "  •   ^^'-•■'•2    i.-, 

^^-^^  In/ant. 

<^OSES    in    action  defined,  3.^6. 
Joint   t*-naDcr  in.  2.^]. 
a^eruing  after  ^^.-a^;.  rj^^t-R  ^, 
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CITATION  to  administer,  when  necessary,  51,  60,  83.  117,  214. 
to  executor  to  take  probate,  effect  of,  1L6 
to  revoke  probate  or  administration,  138. 
to  see  proceedings,  140. 
to  prove  will,  201. 
heirs  may  be  cited,  229. 

CO-ADJUTOR,  how  distinguished  from  executor,  9. 
CODICIL,  litigation  over  prevents  probate  of  will,  224. 
republishes  will,  860. 

CO-EXECUTORS,  powers  of,  as  to  binding  estate,  230-240. 
effect  of  death  of  one,  88. 
renunciation  of  one.  128. 
how  regarded,  230. 
sales  by  one  of  several,  238. 
appointment  of  new  executor,  246. 
taking  residue  as  such,  958. 
responsibility  for  devastavit  of,  1128. 
written  promise  by,  1200. 

CO-HEIRS  take  as  tenants  in  common,  1009. 

COLLATERALS,  limit  of  representation  among,  1026. 

COLLECTION  of  assets,  consequences  of  failure  in,  483. 

COLOURABLE  title,  not  inter-meddllng,  175. 

COLLUSIVE  SALE,  will  not  be  upheld.  174.  269,  417,  1102. 
Court  will  Interfere  In  case  of,  1244. 

"  COME  to  hands  of  executor,"  explained,  389. 

COMMISSION.— See  Compensation,  1159. 

COMMITTEE  of  lunatic  executor.  112. 

"  COMMON  form,"  proof  of  will  in.  210. 

COMMUTING  duties  under  Succe&s.  Duties  Act,  575. 

COMPANIES,  stock  In,  personal  property,  346. 

COMPENSATION,  what  allowed  to  executor,  1159. 

"  COMPETENT  to  dispose,"  construed,  548. 

COMPOUNDING  claims,  executor's  right  of,  595,  1141. 
COMPOUND  INTEREST,  when  allowed,  806. 
CONCEALMENT  of  will  by  executor,  208. 
CONCLUSIVELY  proved,  matters  considered,  189,  192. 
CONDITIONAL  appointment  of  executor,  32. 
CONDITIONAL  legacy,  Impossible  conditions,  692,  693. 

defined.  690. 

interest  on.  811. 
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CONDITION,  title  to  chattels  real  by.  122,  141. 

CONSANGUINITY,  how  ascertained,  1029. 

CONSENT  to  marriage,  conditions  requiring.  701. 

CONSIDERATION,  what  fiufflcient  to  bind  executor,  1077. 

for  promise  to  answer  debt  of  another,  1082. 
CONSTRUCTION  sections  of  Wills  Act,  856. 

CONTENTIOUS  matters  in  Surrogate  Courts,  41. 

costb  of  proceedings,  220. 
CONTINGENT  interests  pass  to  executor.  335,  371.  671. 

liable  to  Imp.  Succession  Duty,  522 

liabilities,  how  provided  for,  602. 

legacy,  rules  for  determining.  682,  783. 

portions,  1023. 
CONTINUANCE  of  office  of  executor,  provision  for,  246. 
CONTINUING  guarantee,  liability  on,  659. 

trade,  executor's  liability,  382,  10£9,  1152.     ' 
CONTINUATION  of  partnership,  1088. 

CONTRACT  of  sale,  executor  may  convey  under,  264. 

effect  of  on  character  of  property.  279. 
CONTRACT  to  purchase,  money  paid  under  when  recoverable, 

275. 
CONTRACT,  executor  need  not  be  named  in,  339,  623. 

liability  of  executor  on,  624. 

by  married  woman,  374. 
CONVERSION  of  land  into  money  and  money  into  land,  278. 

failure  of.  282. 

discretion  given,  no  conversion,  292. 

union  of  funds.  288. 

of  mortgage  into  land,  331. 

of  estate  by  executor,  effect  of,  273. 
CONVERTOR,  right  of  action  against,  390. 

CONVEYANCES,  liability  of  executor  executing,  defined,  268. 
COPYRIGHT,  rights  of  executors  as  to,  349. 
CORPORATION  may  be  appointed  executor,  2. 

See  Guarantee  Company,  24. 

See  Trusts  Corporation,  16,  19,  20,  21,  25,  26. 
CORROBORATIVE  evidence  required,  1278. 
COSTS  of  contentious  matters  in  Surrogate  Court,  220. 

of  executors  or  administrators   acting  under  erronecui 
supposition,  245. 

of  executors  generally,  1167,  1250,  1252. 

not  privileged,  1215. 

liability  for  in  administration  suit,  1250. 
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COURSE    of  administration,    46. 

COVEJNANTS  implied  on  sales  by  trustees,  268. 
real,  who  to  sue  upon,  348. 
against  assignment,  effect  of,  125. 
to  insure,  breach  of,  relieved  against,  479. 
liabilities  on,  603,  612. 
rights  of  action  founded  on,  survive,  620. 
in  leases,  liability  on,  644. 
distinction  between  express  and  implied,  646. 

CBEDITOR,  may  administer.  59,  82. 

rights  of,  after  administration,  63. 
given  remedy  against  devisee,  271. 
may  be  barred  by  laches,  598,  1214. 
notice  to,. by  advertisement,  601. 
priority  of,   605. 

may  be  compelled  to  take  action.  601. 
holding  security,  must  value,  617. 
legacy  to,  by  debtor,  710. 
legacy  by,  to  debtor,  714. 
appointment  of.  as  executor,  718. 
when  allowed  to  prove  claim  in  suit,  728. 
may  compel  legatee  to  refund,  832. 
.    suit  by,  1238. 
costs  of  proving  claim,  1255. 

CROWN,  administration,  in  favour  of,  71. 

CUMULATIVE    legacies    may   be   proved   from    distinct   instru- 
ments. 192. 
distinctions  as  to,  707. 
CURRENCY,  in  what  legacy  payable,  817. 

CURTESY,  estate  by,  1000. 

D. 

DAMAGES  in  actions  respecting  torts,  340. 

recovered,  assets:,  395. 
DEATH  of  sole  executor,  without  probate,  86. 

of  one  of  several  executors,  88,  235. 

of  sole  executor  after  probate,  90. 

of  next  of  kin.  92. 

of  one  of  two  administrators,  93. 

erroneous  presumption  of,   244. 

of  vendor  or  vendee,  effect  of,  279. 

damage  caused  by,  action  for,  342 

does  not  cause  abatement.  356. 
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DE  iLTH— Continued, 

presentment  of  bills  and  notes  in  case  of,  421. 

of  purchaser  before  payment  of  purchase  money,  C52. 

of  legatee  before  testator,  674. 

wills  speak  from.   857. 

of  residuary  legatee,  947. 

of  married  woman  intestate,  998. 

caused  by  devisee,  1074. 

of  executor,  effect  of,  on  actions,  1227. 

of  testator,  after  execution,  1229. 

DEBTS,  devise  to  executor  to  pay,  833,  462. 

actions  to  recover,  on  whom  devolve,  337. 

when  executor  may  take  chattel  for,  441. 

direction  that  debts  be  paid  out  of  personalty,  461. 

payment  of,  pari  passu,  594. 

satisfaction  of,  by  legacy,  710. 

DEBTOR  bequeathing  legacy  to  creditor,  710. 
presumption  of  satisfaction,  712. 
creditor  bequeathing  legacy  to,  714. 
appointment  of,  as  executor,  717. 

DEDUCTIONS  from  Imp.  EJstate  Duty,  560. 

DEFICIENCY  of  assets,  over-payment,   597,  727. 

DELAY  in  realizing  assets,  effect  of,  483. 
consequence  of,  1109. 

DEMONSTRATIVE  legacies  not  adeemed,  721. 

DEJPREXUIATORY  conditions  do  not  alone  invalidate  sales,  269. 

DETERMINABLE  fee.  938. 

DEVASTAVIT,   explained,   1098.  ' 

DEVISE  to  sell — ^that  executors  shall  sell — difference,  433. 
to  trustees,  effect  of,  929. 

DEVISEES,  purchasers  from,  protected,  248. 

DEVISEE,  in  trust  may  raise  money  to  satisfy  charges,  267. 
remedies  against,   271. 
entitled  to  emblements.  313. 
will  be  entitled  to  exoneration  as  against  creditor  wllh 

general  lien,  456. 
marshalling  of  assets  against,  467.  ^ 

DEVOLUTION  under  Imp.  Succession  Duty,  525. 
under   Imp.   Estate   Duty,  555. 

DEVOLUTION  of  Estates  Act,  read  into  Surrogate  Courts  Act,  2. 
does  not  ?ive  rights  abroad,  157. 
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DEVOhVTIOll— Continued. 

vests  both  realty  and  personalty  in  executors  and  ad- 
ministrators, 247»  296. 
not  to  apply  where  limited  administration,  249. 
effect  of  Act,  260. 
shifting. to  beneficiaries,  261. 

does    not  affect   rule    that    mortgage    debts    primarily 
chargeable  on  land,  462. 
•extends  law  of  distribution. to  real  property,  986. 
£ree  Table  of  Statutes,  page  xvii.,  and  App.  pig  a  452. 

DIE  without  issue"  effect  of,  893. 

DIB  without  leaving  issue,"  effect  of,  928. 

DIRECTION  of  beneficiaries,  sales  by,  covenants,  268. 
to  sell  may  be  exercised  by  executor,  267. 
by  administrator  with  will  annexed,  267. 
not  alone  evidence  of  exemption  of  personal  estate,  284. 

DISCHARGE  of  mortgage  by  executor,  329. 

DISCRETION  to  sell.  Court  will  not  interfere,  448. 

allowed  in  collection  of  assets,  483. 

allowed  in  settling  debts,  595. 

as  to  charitable  scheme,  852. 

as  to  maintenance  of  children,  974. 

to  invest.  1119,  1153. 

as  to  allowing  interest,  1151. 
DISPOSITION  under  Imp.   Succession   Duty,   623. 

DISPUTED  wills,  disposal  of.  205. 

DISPUTING    will,    condition    against,    697. 

DISTINCT  legacies  may  be  proved  from  distinct  instruments,  192. 

DISTRESS,  right  of,  411,  412. 

may  be  taken  after  death  of  lessee,  1230. 

DISTRIBUTION,  to  be  governed  by  law  of  domicil,  16o. 

after  notice  to  creditors.  598-600. 

statute    of,    provisions,    984,    985. 

under  Dev.  of  Estates  Act,  986,  987. 

period  of,  1070-1073. 

origin  of  Statute  of  Distributions,  984. 
,        table  of,  Da^e  348. 
DIVIDENDS,  apportionment,  364. 

DOCUMENTS,  custody  of,   in  snit,  1267. 

DONATIO  Mortis  Causa,  explained,  376. 
how  it  differs  from  legacy,  377. 
from  gift  inter  vivos.  378. 
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DONATIO  MORTIS  C^VSA—Coutiuued. 

subject  to  Imp.  Account  Duty,  495. 
to  Imp.  Estate  Duty,  550. 
to  Ontario  Succession  Duty,  571. 
DOMICIL,  foreign,  death  of  intestate  at,  53. 

law  of,  governs  rights  to  succession,  160.  1052. 
distribution  to  be  guided  by  law  of,  165. 
DOUBTFUL  claim,  payment  of,  597. 

dower!  land  may  be  sold  free  from,  265. 

compensation  in  lieu  of,  266,  993. 

under  Dev.  of  Estates  Act,  990. 
DOWRESS— See  Widow. 

DUELS,  action  for  death  caused  by,  342. 

DUTIES— See  Succession  Duties,  App.  page  453. 

E. 

ELECTION  by  executor  to  act.  how  determined.  127. 
executor  claiming  by,  422,  441. 
by  widow,  when  fund  blended,  449. 
by  widow,  interest  when  chargeable,  816,   826. 
by  legatee  from  chattels,  822. 
by  beneficiary  under  Will,  824-827. 

EMBLEMENTS,  who  entitled  to,  306. 

ENCUMBRANCES  Implied  covenant  against,  268. 
sale  of  lands  subject  to,  267. 

ENDORSEMENT  of  bills  and  notes,  421. 

ENTRY  not  necessary  to  vest  real  estate,  434. 

where  term  of  years  bequeathed,  764. 
EQUITABLE  assets,  278,   407. 

conversion,  278. 

waste,  631. 
ERRONEOUS  presumption  of  death,  244. 

ESCROW,  deed  available  If  condition  performed,  658. 

ESTATES  of  small  value,  administration  of,  44. 
fees  In  cases  of.  44. 

chattel   estates   In  leases   dlstln^lshed,   326. 
pur  autre  vie,  devolution  of,  397,  402. 

ESTATE  duty— See  Imperial  Estate  Duty,  541. 

property,  how  It  may  become  property  of  executor,  440. 

of  executor  and  administrator,  similar,  446. 

pur  autre  vie,  not  subject  to  Imperial  Probate  Duty,  490. 
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EQUITABLE  demands  may  be  enforced,  1231. 

EVIDENCE,  corroborative,  1278. 

EXCHANGE  of  lands  by  executor,  refused,  257. 

EXECUTIONS  against  lands  Of  intestate,  257. 

against  executor  not  binding" on  goods  of  deceased,  436. 
land  may  be  sold  under  273.' 

EXECUTOR,  defined,  1. 

who  may  be  appointed,  2. 

according  to  the  tenor,  7. 

by  implication,  8,  10. 

in  several  degrees,  12. 

appointment  may  be  absolute  or  qualified,  27. 

limitations  on  appointment,  28. 

conditional  appointment,  32. 

cannot  assign  executorship,  33. 

of  executor,  how  far  he  represents  original  estate,  34. 

must  act  when   oflice  accepted,  55. 

in  what  cases  appointment  fails,  74. 

death  of  sole,  effect  of,  if  will  not  proved,  86. 

can  perform  duties  before  probate,  119,  194,  757. 

renunciation  by,   122.  1133. 

citation  to,  to  take  probate,  126. 

election  by  to  act,  how  determined,  127. 

acceptance  by  what  amounts  to,  129. 

renunciation,   mode  of,   130. 

retractation  of  renunciation,  133. 

accounts,  liability  to  be  called  on  for,  136. 

removal  of,  145. 

rights  of,  extend  abroad,  156. 

considered  as  trustee  under  will,  188,  1099.  1168,  1232. 

probate  necessary  to  prove  appointment,  197. 

may  sue  or  be  sued  before  probate,  200. 

only  person  to  prove  will,  201. 

information    and    bond    required    from  for    Succession 

Duties,  243,  579. 
protection  of  persons  acting  under  erroneous  presump- 
tion of  death,  244. 
continuance  of  office,  provision  for,  246. 
estate  vested  in  by  Dev.  of  Estates  Act,  247.  248. 
difference  between,  and   trustee  for  sale,  255. 
cautions  by,  under  Dev.  of  Estates  Act,  262. 
conveyance  by  under  contract  of  sale,  264. 
may  sell  free  from  dower,  265. 
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EXECUTOR—  Cotttimied. 

may  raise  money  to  pay  charges,  267. 

may  exercise  direction  to  sell,  267. 

implied  covenants  of,  268. 

effect  of  judgment  against,  as  to  lands,  275,  276. 

interest  of,  in  lands  before  Dev.  of  Elstates  Act,  277. 

in  lands  contracted  to  be  sold,  279. 
chattels,  estate  of,  in,  295. 
limited  by  that  of  deceased,  303. 
emblements,  how  far  entitled  to,  306. 
devise  to,  to  pay  debts.  333. 
solely  represents  personalty,  338,  368. 
need  not  be  named  in  contracts,  339. 
damages  to  real  and  personal  estate,  340: 

caused  by  death,  o42. 
rights  of,  as  to  servants  and  apprentices.  347.  348,  655. 
copyrights,  patents  and  trademarks,  349. 
policies  of  life  insurance,  350. 
liability  of,  on  joint  contracts,  352. 
leases,  368. 

choses  of  action  accruing  after  death,  366. 
liability  of  married  woman,  374. 
may  be  liable  for  property  never  in  testator,  379. 
pledged  or  mortgaged  chattels,  370,  383,  384. 
profits  on  carrying  on  trade,  382,  1087,  1152. 
liability  for  assets  come  to  his  hands,  3C9. 
right  of  entry  on  house  of  deceased,  410. 

to  distrain,  411. 
cannot  purchase  partnership  property,  419,  1140. 
may  sell  deceased's  share,  420. 
endorsement  of  bills  and  notes,  421. 
entitled  to  lease  although   containing  covenant  against 

assignment,   425. 
estate  of,  428. 

time  of  vesting  of  personal  property,  432. 
may  acquire  fee  of  land,  438. 
how   he  may  acquire  estate   property,   440. 
may  take  chattel  by  election,  441. 
trustee  of  undisposed  of  residue,  450. 
may  buy  at  auction,  608. 
may  impound  shares  to  pay  debts,  610. 
•  how  far  liable  on  covenants,  etc.,  621. 
may  be  liable  though  not  named.  623. 
not  boupd  on  personal  contract,  626.  • 
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EXECUTOR— CoMt*nu«U 

legacy  to,  In  character  of,   704,   736,  743,  762. 

appointment  of  debtor,  717. 

assent  to  legacy,  747. 

how  far  entitled  to  residue,  960. 

liability  on  promises,  1075. 

continuing  trade,  1087. 

devastavit  by,  consequences,  1098. 

authorized  investments,  1123. 

lending  to  co-executor,  1115. 

how  far  liable  for  agents,  1125. 

liability  for  co-executor,  1128. 

cannot  purchase  assets,  419,  1140. 

compensation   allowed   to,   1169. 

liability  of,  as  trustee,  1168. 

where  several,  must  join  In  actions,  1187. 

defences  by,  in  actions  against,  page  392. 

admission  by,  effect  of,  1207. 

death  of,  effect  of  on  action,  1228. 

liable  to  equitable  demands,  1231. 

liable  to  suit  by  creditor  on  death,  1238. 

payment  into  Court  by,  when  ordered,  1258. 

must  keep  accurate  accounts,  1268. 

admission  of  assets,  effect  of,  1272. 

EXECUTORS,  duties  of. 
funeral  473. 
inventory,  474. 
registration  of  will,  475. 
Insurance  of  property,  478. 
payment  of  taxes,  480. 
collection  of  assets,  481. 
payment  of  Succession  Duties,  485. 
payment  of  debts,  592. 
advertisement  to  creditors,  599. 
contingent  claims,  602,  603. 
settlement  of  liabilities,  618. 
partnership  debts,  638. 
payment  of  legacies,  660. 
payment  of  residue,  946. 
as  to  children  of  deceased,  963, 

EXECUTOR  de  eon  Tort,  obtaining  administration,  effect  of,  120. 
what  acts  constitute  Intermeddling,  168. 
stranger  cannot  be,  if  will  proved,  172. 
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EXECUTOR  DE  SON  TORT—Continiwd. 
how  far  protected,  180. 
what  acts  of  are  good,  185. 
cannot  bring  action,  409. 
order  for  account  against,  1179. 
does  not  represent  estate  before  Court,  1241. 

EXEXJUTORY  interests  descend  to  executors,  335,  371,  671. 

EXEMPLIFICATION  of  lost  probate,  227. 

EXONERATION  of  real  estate  from  payment  of  debts,  284,  453. 
of  portion  of  personal  estate,  287. 

F. 

FAILURE  of  appointment  of  executor,  74. 
of  conversion,  effect  of,  282. 

FATHER,  rights  of  under  Dev.  of  Estates  Act,  1037. 

FEiES  in  cases  of  estates  of  small  value,  44. 
in  cases  of  insurancei  policies,  350. 
under  Succession  Duties  Act,  App.  page  463. 

FELON,  not  disqualified  as  executor,  4.  , 

may  not  act  as  administrator,  66. 

FINANCE  Act  1894.— See   Imperial   Finance  Act,   1894,   193. 

FIRE  Insurance,  powers  of  trustee  as  to,  478. 

FISH,  property  in,  302. 

FIXTURES,  descent  of,  319. 

FOREIGN  actions,  restraining  proceedings  in,  1194. 
administrators,  rights  of,  386. 
creditors  entitled  to  rank  on  estate,  594. 
what  law  governs  administration,  611,  1195. 
language,  will  in,  probate,  226. 
proceedings,  effect  of,  if  pending,  788. 
property  to  be  included  for  purposes  of  Succession  Duty, 

573. 
will,  must  -be  proved  here,  155. 

FORMGNER— See  Alien— Ancillary  Administration. 

FORFEITURE  by  breach  of  covenant  to  insure,  479. 

FORGED  will,  payment  of  money  under,  191. 

FORMS  of  actions  abolished,  632. 

FRAUD,  bequest  obtained  by,  193. 

FRAUDS,  Statute  of,  affecting  executors,  1082. 

K.E.A. — 32 
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FRAUDULENT  collusion  vitiates   transactions.   55,  101,  417. 
deed  set  aside,  proceeds  assets,  406. 
intermeddling,  171. 

FREEHOLD,  actions  for  wrong  to,  340. 
FRUCTUS  industriales,  307. 
FUNESRAL,  expense  of,  how  far  allowed,  473. 
FUTURE  estates  under  Succession  Duty  Act,  574,  i>76.. 
time,  legacies  payable  at,  682,  785. 

G. 

GARDENER'S  shrubs,  309. 

GENERAL  devise,  passes  whole  estate,  884. 

legacy  distinguished  from  specific,  661. 

interest  upon,  798. 

marshalling  in  favour  of,  467. 

GENERAL  power  of  appointment,  how  affected  by  Wills  Act,  883. 
GIFT  with  super-added  words,  effect  of,  451. 

of  testator,  incomplete,  657. 
GOODS— See  Chattels. 

GRAND-CHILDREN  must  bring  in  parents*  advancement,  1018. 
GRATUITOUS  services  of  agent,  1161. 

GROWING  crop,  310. 
timber,  305. 

GUARANTEE     companies,     may     be    accepted     by     Surrogate 
Court,  24. 

liability  of  executor  on,  659. 
GUARDIAN,   administration  granted  to,   99. 

sale  of  infants*  lands,  249,  964. 

appointment  of,  964. 

to  give  bond,  964. 

mother  to  be,  or  may  appoint,  on  death  of  father,  964. 

authority  of,  964. 

in  cases  of  life  policies,  350. 

H. 

HALF  blood,  rights  of,  under  Dev.  of  Estates  Act,  1008,  1084. 
HEIR  may  be  cited,  229. 

co-heirs,  take  as  tenants  in  common,  IOC  9. 

how  construed,  893.  1057,  1069,  1074. 

personal  representatives  deemed,  619,  1056. 

not  bound  unless  named,  625. 


INDEX.  499 

References  to  paragraphs  only  except  where  othericise  noted, 

HEIRS  liable  at  common  law  for  debts,  270. 

bound   by  Judgment  against   executors,   276. 
may  shew  they  are  not  liable,  276. 
bequest  to,  effect  of,  908. 

"  HEIRS  male  of  body,"  construed.  898. 

HEIRLOOMS,  who  entitled  to,  319. 

HIGH   COURT  OF  JUSTICE, 

power  of,  to  remove  insolvent  executor,  5. 

approval  of  Trust  Companies  by,  21. 

Jurisdiction    of,   as   to    cases    removed    from    Surrogate 

Court,  41. 
jurisdiction  as  to  pronouncing  on  validity  of  wills,  42. 
power  to  revoke  grant,  43. 
appeals  to,  from  Surrogate  Court,  45. 
accounts  passed  by  Surrogate  Court,  blndiug  in,  45. 
power  of,  to  remove  executors,  145. 
considers  executor  as:  trustee,  188. 
may  grant  judgment   in  case  of  suppressed  will,  202. 
sales  of  infants'  lands,  249. 

practice  on,  249. 
may  order  sales  free  from  dower,  265. 
administration  by,  of  estate  of  deceased  Insolvent,  617. 
may  secure  legacies,  786. 
payment  into,  of  amount  of  life  policies,  349. 
will    administer    charitable   bequests,    848. 
powers  of,  as  to  children,  964. 

HUSBAND  and  wife.    See  Married  Woman.— Widow. 

HUSBAND,  right  of,  to   administration,   47. 

rights  of,  under  Dev.  of  Estates  Act.  997. 

I. 

ILLEGITIMATE  children,  cannot  inherit  under  Dev.  of  Estates 
Act,  1009. 

ILLUSORY  appointments,  795. 

IMiMEDIATE  judgment,  when  granted,  1236,  1271. 

IMPERFECT  instrument,  probate  of,  213. 

IMPERIAL  Account  Duty,  explained,  495. 

incorporated  in  Imp.  Finance  Act,  1894,  498,  550,  573. 

IMPERIAL  Estate  Duty,  explained.  541. 
value  on  which  levied,  557. 
deductions:  allowed,  560. 
aggregation,  561. 
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IMPERIAL  ESTATE  BVTY —Continued. 

who  pays  the  duty,  564. 
on  personal  estate,   how  payable,   565. 
from  what  funds  executor  may  pay,  566. 
to  what  property  attached,  568. 

IMPERIAL  Finance  Act,  1894,  548. 

how  far  adopted  in  Ontario,  548,  550,  551,  578. 

settled  property,  liable  to,  552. 

area  of  taxation,  552. 

not  payable  on  every  Devolution,  555. 

property  in  joint  names,  556. 

IMPERIAL   Legacy   Duty,   explained,   497,   498. 

difference  between,  and  Probate  Duty,   500. 

legacy  and  legatee,  how  considered  for  purposes  of  duty, 

506. 
least  affected  by  Finance  Act,  1894,  511. 

IMPERIAL  Probate  Duty,  explained,  487. 

applied    only    to    personal    estate,    491. 
abolished  Ist  August,  1894,  494. 

IMPERIAL  Settlement  Estate  Duty,  explained,  569. 

IMPERIAL  Succession  Duty  explained,  512. 
property  subject  to  tax,  514. 
incidence  of  Succession,  519. 
where  duty  did  not  attach,  524. 
when  payable,  533. 
a  personal  debt  to  Crown,  541. 
first  charge  on  all  property,  542. 
altered  by  Finance  Act,  1894,  541. 

IMPLIEJD  covenants  on  sales  by  trustees,  268. 
liability  on,  646. 

IMPLICATION,  charge  of  debts  by,  290. 

IMPOSSIBLE  condition  for  legacy,  692,  693.  , 

INCAPACITIES  to  act  as  executor,  6. 

as  administrator,  65,  66. 
INCOME,  bequest  of  when  it  vests  capital,  684. 

goes  with  bequest  of  residue,  775. 
INCONSISTENT  gifts,   719. 

INCORPOREAL  Hereditaments,  327. 

INDEFINITE  devise,  rules  as  to,  889. 

INDEMNITY  to  executors  carrying  on  trade,  1094.  "* 

to  trustees,  statutory  provision  for,  242. 
INDORSEMENT— See  Endorsement. 
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INFANT  may  not  be  administrator,  67. 

administration  durante  minore  setate,   97. 

real  estate,  sale  of,  248,  249,  964. 

land  belonging  to,  subject  to  dower,  266. 

interest  in  life  policies,  how  dealt  with,  350. 

may  be  appointed  executor,  2,100. 

maintenance  of,  806.  964,  965-977. 

advancement  of,  971,  1013-1025,  1074. 

interest  allowed  upon  vested  legacy  to,  809,  967. 

payment  of  legacy  to,   781,  791,  966. 

proper  parties  in  mortgage  action,  1281. 
INHERITANCE,  rules  of,  1034. 

INSOLVENT  deceased,  estate  of,  617. 

"  ISSUE,"  devise  or  bequest  construed,  912. 

INSURANCE— See  Life  Insurance,  350. 

See  Fire  Insurance,  478. 
INTEREST  in  land  distinguished  froip  a  power,  433,  447. 

in  chattels,  extent  expained,  435. 
INTEREST  upon  legacies,  797. 

not  charged  on  legacy  wrongly  paid,  834. 

when  chargeable  again-st  executor,  1144. 

See  Compound  Interest,  806. 
INTERMEDDLING  without  authority,  167,  168. 

acts  which  are  not,  174. 

a  question  of  law,  177. 

consequences  of,  178. 
INTERMEDIATE  interest  not  disposed  of,  782. 

rents  and  profits,  874. 

INTESTACY,  meaning  of,  36. 

persons  acting  under  supposed,  245. 
INTESTATE  estates— See  Administration— Estates  of  Small  Value. 

Crown,  administration  in  favour  of — Insolvent  deceased. 
INVENTORY,  required  <rom  executor,  243,  474,  578. 

may  be  given  in  evidence  to  prove  assets,  1208. 
INVESTMENT  of  shares  in  life  policies,  350. 
INVESTMENTS  by  executors  authorized,  1123. 

J. 

JOINDER  of  parties,  rules  as  to,  354. 
JOINT  account,  mortgage  on,  329. 

contracts,  liability  on,  352,  637. 

contractors,  rules  as  to  procedure  in  case  of,  1180 
acknowledgment  by,   1200. 
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JOINT  ACCOVNT— Continued. 

interest  in  residue,  956. 

legacy,  survivorship  of,  678. 

names,  property  in,  Imp.  Duty  on,  5f»6. 

Ontario  Succession,  Duty  on,  671. 
Stock  Companies,  stock  in,  346. 

belonging  to  married  woman,  374. 

liability  as  to,  limited,  352. 
tenancy,   survivorship   in,   311,   351. 

effect  of,  1279. 

JUDGMENTS,  executor  must  satisfy,  635. 
of  assets  quando,  1216. 
modes  of  enforcing,  1220. 
Immediate,  when  made,  1236,  1271. 

JUST  allowances,  1252. 

L. 

LACHES  of  creditor,  effect  of,  598,  1214,  1237. 

LAND  as  assets,  270. 

in  colonies  liable  for  debts,  273. 
See  Real  Estate — Sale  of  Land. 

LANDLORD  and  Tenant, 

See  Distress,  Lease.  Rent. 

LAPSE  of  legacies,  672. 

LEASEHOLDS,  when  they  pass  under  general  devise,  876. 

LEASE  to  one  executor,  effect  of,  241. 

executor  may  make  renewal,  257. 

power  to  lease  may  be  exercised  by  executor,  267. 

by    administrator    with    will    annexed,    267. 

on  whom  it  devolves,  324. 

devolution  of  rents  under,  3^8. 

executor  may  dispose  of,  by  assignment,  424. 

profits  of,  are  assets,  443. 

covenants  in,  liability  on,  644. 

assignment  of  term  by  executor,  645. 

LEGACY,  assent  to,  by  one  of  co-executors,  231. 
exoneration  of  and  from,  284,  453. 
pecuniary  legacy  given  generally,  286. 
charge  of,  by  implication,  289,  290. 

to  be  paid  out  of  mixed  residue,  charge  on  land,  458,  688. 
how  considered  for  purposes  of  Imperial  Legacy  Duty, 

501. 
definition,  660. 
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LEQACY— Coiitiitii«(l. 

kinds  of,  general  and  specific,  661. 

ademption,  665,  666,  719,  721,  724. 

lapse,  672. 

to  two  jointly,  678. 

vested  or  contingent,  682,  783. 

postponement  of  payment,  682,  785. 

payable  out  of  land.  686. 

out  of  mixed  fund,  688. 

conditional,  690. 

in  restraint  of  marriage,  698. 

to  executor  as  such,  686,  704,  736,  743,  762,  765. 

cumulative,  707. 

satisfaction  of  debt  by,  710. 

no  ademption  of  demonstrative,  721. 

abatement,  729,  746. 

assent  to  by  executor,  747. 

at  what  time  payable,  766. 

application  to  Court  to  secure,  786. 

to  whom  to  be  paid,  789. 

interest  upon,  797. 

in  what  currency  payable,  817. 

delivery  of  specific  legacies,  821. 

election  by  beneficiary,  827. 

refunding  by  legatees,  828. 

lapsed  legacies  included  in  residue,  869. 

LJ3GACY  Duty.     See  Imperial  Legacy  Duty,  497,  498. 

LBGATEE,  marshalling  as  between  general  and  specific,  467. 
dying  before  testator,  672. 
may  call  on  executor  to  redeem  pledge,  722. 
who  may  be,  725. 

LESSEE,   death   of,   liability  for   rent  accrued,   1230. 

LETTERS  of  Attorney— See  Attorney. 

ad  colligendum  bona  defuncti,  64. 

of  administration,  registration  of,  475. 

prove  title,  1191. 

See  also  Administration,  Administrator. 

LIABILITIB:S   of  deceased  to  be  settled,   618. 

LIEN  for  unpaid  purchase  money,  charge  on  land,  461. 

LIFE  estate  in  chattels  personal,  297,  778. 
insurance,  interest  of  executors.  350. 
payment  in  case  of  death  of  assured  abroad,  350. 
in  case  of  intestacy,  350. 
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LIFE  ESTATE— Conftnu^d. 

subject  to  Imp.  Estate  Duty,  550. 
standard  for  Ont.  Succession  Duty,  579. 

LIMITATIONS  on  appointment  of  executor,  27. 

LIMITATION   of  acUons,   1175,   1176,    1177. 
equity  bound  by  Acts,  1246. 

LIMITED  administration,  40.  61,  96,  113,  248. 

liOCAL  administration  may  be  granted,  118,  163. 
probate,  extent  of,  159. 

LOST  probate,  exemplification  of,  227. 
will,  probate  of,  223. 

LUNATIC,  may  not  be  executor,  6. 
nor  administrator,  66. 
executor  becoming,  112. 
sale  of  lands  of,  248. 

M. 

MAINTENANCE,  interest  allowed  as,  806. 
Court  may  order,  964. 
payments  for,  when  justified,  966. 
may  be  a  devastavit,  965,  1106. 

MALFEASANCE,  actions  for,  628. 

MANDAMUS  to  compel  administration,  54. 

MARRIAGE,  conditions  in  restraint  of,  698. 
conditions  requiring  consent,  701. 

MARRIAGE  Settlements,  subject  to  Imp.  Succession  Duty,  524. 
subject  to  Imp.  Estate  Duty,  550. 
subject  to  Ont.  Succession  Duty,  571. 

MARRIED  Woman,  may  be  appointed  executrix,  3. 
may  be  administratrix,  68. 
separate  estate  of,  374. 
power  to  contract,  374.     . 
liability  as  executrix  or  trustee,  374. 
distribution  in  case  of  death  intestate,  998. 
will  of.  857. 

MARSHALLING  of  assets,  463-472,  745. 

MASTERS  and  Servants,  executor's  rights  in  cases  of,  347. 

MERCHANTS,  no  joint  tenancy  in  firm  property.  351.. 

MERGER,  none  of  executor's  interest,  437. 
of  charge,  332. 

MINOR.    See  Infant. 
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MISFEASANCE,  actions  for,  628. 
MIXED  Fund,  when  legacies  payable  out  of,  458,  688. 
MIXING  Trust  Funds  with  private  moneys,  1149. 
MOBILIA  SE:QUUNTUIi  PERSONAM,  how  considered  with  re- 
ference to  duties,  500,  545. 
MONEY  covenanted  to  be  laid  out  in  land  descended  to  heir,  280. 
had  and  received,  when  assets,  395. 

MORTGAGE  action,  parties,  1280,  1281. 
advance  on  joint  account,  329. 
assignment  of,  329. 
estate  subject  to  existing,  459. 
leasehold  subject  to,  469. 
primarily  chargeable  on  land,  461. 
shifting  of,  from  land,  460. 

MORTGAGED  property,  interest  of  executor  In,  328. 

MORTGAGEE  may  proceed  against  land  or  for  debt,  455. 

MORTMAIN  Act,  provisions  of,  838. 
*     Ontario  Act,  provisions,  850. 

MOTHER,  rights  of  under  Dev.  of  Estates  Act,  1042. 

N 

NAKED  authority,  does  not  survive,  239. 

NEGLIGENCE,  conseauences  of,  1102. 

NEW  Executor,  appointment  of,  246. 
Trustee,  appointment  of,  246. 

NEXT  of  kin,  entitled  to  administration,  46. 
cannot  be  compelled  to  administer,  55. 
citation,  procedure  on,  61. 
administration  in  default  of,  64. 
effect  of  delay  on  part  of,  60. 

when  entitled  to  administration  with  will  annexed,  79. 
may  cite  executor  to  prove  will,  139. 
if  noUi  compos  or  incapable,  142. 
executor  to  file  statement  of,  when,  243. 
entitled  to  undisposed  of  residue,  450. 
rights  of  under  Dev.  of  Estates  Act,  1026. 
time  for  ascertaining,  1067. 
costs  of.  1256. 

NON-CONCURRING  heirs,  sale  of  lands  of,  80. 

^  NON-JOINDER  of  parties,  mode  of  objecting,  354. 
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NOTICE.    See  RegistraUon  of  Will.  476. 
of  charge  on  legacy,  794. 
of  claim,  effect  of.  699. 
to  creditors  of  intended  distribution.  598. 
requisites.  599. 

O. 

OBLIGATION  TO  ADMINISTER,  difference  in  liability  betwacn 
executor  and  administrator.  55. 

OBLIGATION  taken  In  executor's  own  name,  assets.  394. 

OFFICE5S,  how  far  advancement  1024. 

OFFICIAL  Guardian.    See  Infants— Dev.  of  Estates  Act. 

OMISSION  to  pay,  effect  of,  want  of  notice.  598. 
to  register  cautions,  effect  of.  262. 

ONEROUS  BEQUEST,  election  in  case  of,  827. 

ONTARIO  Succession  Duties.     See  Succession  Duties.  485.  571. 

ORIGINATING  NOTICES,  1174. 

ORIGIN  of  administration.  37. 

0VBR-PAYME:NT  after  advertisement.  600. 
of  creditor,  597. 

P. 

PARAPHERNALIA,  explained,  375. 

PARTIAL  administration,  366. 

probate,  may  be  granted,  221. 

PARTICULAR  legacy,  interest  on.  808. 

PARTIES  to  actions,  353. 

mode  of  objecting  where  non-Joinder,  355. 
adding,  357. 
See  Procedure. 

PARTNERSHIP  debt,  liability  of  executor  on,  638. 
continuation  of  liability,  1088. 
estate  money  in  hands  of,  1260. 
rights  of  survivorship,  1181. 
property,  no  survivorship  In,  351. 
executor  cannot  purchase,  419. 
may  sell  deceased's  share  in.  420. 

PATENTS  of  invention,  rights  of  executors,  34^. 

PAYMENT  into  Court,  when  ordered,  1258. 
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PAYMENT  OF  DEBTS,  debts  payable  pari  passu.  594. 
executor  liable  for,  to  amount  of  assets,  621,  727. 
under  advice,  597. 
to  wrong  person,  597. 
of  doubtful  claim,  597. 
over-payment  on  deficiency,  597. 
priority  among  creditors,  217. 
payment  of  inferior  creditor,  612. 
order  in  which  assets  resorted  to.  615. 
devise  to  executor  for,  383.. 

PAYMENT  OP  LEGACIES.    See  Legacy, 
time  for,  766. 
postponement  of  payment,  682,  785. 

PAYMENT  OF  RESIDUE,  946. 

PAYMENTS  under  forged  will,  191. 

revoked  grants,  effect  of,  152. 
PECUNIARY    legacy  given    generally    charged    upon    personal 

estate,  286. 
PERISHABLE  goods,  liability  of  executor  for,  393,  779. 
PERSONAL  actions,  on  whom  devolve,  337,  341. 

contract,  executor  not  liable,  626. 

estate,  actions  for  wrong  to,  340. 

bequest  of  all,  not  specific  legacy,  669. 

primary  fund  for  payment  of  debts,  284,  453,  727. 

vested  in  executors,  247. 

injury,  action  for  survives,  342. 

PERSONAL  Property,  choses  in  action,  336,  394. 

liability  for  goods  taken  wrongfully,  392. 

in  chattels,  inanimate,  317. 

power  of  personal  representative  over,  248,  413,  435. 

subject  to  Imp.  Succession  Duties,  491,  498,  514,  545,  565. 

to  Ontario  Succession  Duties,  571,  583. 

vest  in  executor  at  once,  432. 

estate  in,  extent  of,  435. 
PERSONAL  Representative.    See  Administrator— Executor— Dev. 

of  Estates  Act. 

when  to  be  deemed  "  heirs,"  619,  1055. 

must  be  before  Court.  1240. 

PERSONAL  Security,  investment  in,  1114,  1120,  1142. 

PETITIONS  for  advice,  1172. 

PIN-MONEY,  cannot  be  recovered  by  executor  of  wife.  372. 
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PLEDGE,  rights  of  executor  to  redeem,  370,  722. 
of  personal  property,  right  to  make,  414. 

PLENE  administravit,  defence  of,  1204. 

POLICIES  of  Insurance,  not  included  in  Apportionment  Act,  364. 
subject  to  Imp.  EiState  Duty,  551. 
standard  for  Ontario  Succession  Duty,  579. 
interest  of  executors,  350. 

"  POOR  relations."  1074. 

POSSESSION  by  one  executor,  effect  of,  232,  234. 
A  prima  facie  title,  198. 

POSSIBILITIES  in  chattels  real,  335. 

POSTHUMOUS  child,  rights  of  under  Dev.  of  Estates  Act,  1007. 

POSTPONEMENT  of  payment  of  legacy,  682,  785,  808. 

POSTPONEJD  succession  under  Imp.  Succession  Duties  Act,  529. 

POUR  autre  vie,  estates,  devolution  of,  248,  398. 

POVERTY  not  disqualification  for  executor,  5. 

POWER  and  authority  of  executor,  410. 

POWESR  OF  ATTORNEY.    See  Attorney. 

POWER  OF  SALE,  executors  have,  to  meet  duties.  589 
implies  power  to  take  back  mortgage,  257. 
may  be  exercised  by  executor,  267. 

by  administrator  with  will  annexed,  267. 
lands  under  Dev.  of  E^states  Act,  248,  253. 
may  be  exercised  by  one  of  several  executors,  238. 

not  so,  naked  power,  239. 
special  powers  under  Trustee  Act,  note  238,  264,  267. 

PREDECE5SSOR,  who  for  purposes  of  Imp.  Succession  Duty,  528. 

PRESUMPTION  of  death,  erroneous,  244. 
of  death  of  legatee,  793. 
by  payment  of  legacies,  829. 
of  payment  from  lapse  of  time,  displaced,  1249. 
of  satisfaction  of  debt  by  legacy,  710. 
as  to  legacy  given  to  executor,  705. 
that  children  take  vested  interest,  685- 
of  portion,  723. 

PRIORITY  among  creditors,  605,  612. 

PROBATE,  issue  of  assigned  to  Surrogate  Courts,  39. 
effect  of,  39,  72. 
renunciation  of,  122. 
revocation  of,  137. 
ancillary,  153. 
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PROBATE— Continued. 

explained,  187. 

extent  of  proof  made  by,  193. 

what  acts  executor  may  do  before,  194. 

necessary  to  prove  appointment,  195,  1190. 

two  methods  of,  209. 

of  imperfect  instrument,  213. 

in  solemn  form.  214. 

difference  in  effect  of  proof,  215. 

of  altered  instrument,  219. 

partial,  221. 

alterations  in  not  allowed,  222. 

lost  will.  223. 

how  issued,  225*  * 

registration  of,  330. 

PROBATE  duty.    See  Imperial  Probate  Duty,  488. 

PROCEDURE,  rules  for.  1179. 

PRODUCTS  and  services  charged  on  land,  458. 
not  within  sec.  37  of  Wills  Act,  462. 

PRODUCTION  of  testamentary  paper,  how  procured,  123,  208. 

PROFITS  on  employment  of  testator's  goods,  382. 

PROMISE  by  executor,  liability  for,  1076. 
written  promises,  1082,  1083. 
by  co-executors,  1200. 

PROMISSORY  notes,  how  endorsed.  421. 

PROOF  requisite  for  obtaining  grant,  44,  62,  72. 

PROPERTY  in  chattels,  animate,  298. 

how  estate  may  become  property  of  executor,  440. 
never  in  testator,  executor  may  be  liable  for,  379. 
subject  to  Imperial  Succession  Duty,  514,  545,  565. 
subject  ta  Ontario  Succession  Duty,  571,  583. 
in  testator  must  have  been  absolute,  403. 
held  by  testator  for  particular  purpose,  405. 

PROTECTION  of  sales  by  trustees,  248,  267,  269. 

PROXIMITY  of  kindred,  rules  for  ascertaining,  1027. 
exceptions  to  rules,  1036. 

PURCHASE  money  paid  out  of  personal  estate,  465. 

PURCHASER  a  trustee  of  purchase  money,  279. 
entitled  to  growing  crops,  312. 
executor  can  not  become,  419,  1140. 
executor  may  become  at  public  auction,  608. 
death  of  without  paying  purchase  money,  652. 
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PURCHASER— Conimued. 

executor  may  become  of  goods  sold  under  executian,  444. 
how  affected  by  non-registration  of  will,  476. 
need  not  pay  until  probate,  196. 

not  entitled  to  object  on  ground  of  depreciatory  cove- 
nants, 269. 
of  personal  estate  not  bound  to  see  to  application  of  pur- 
chase money.  415. 
of  real  estate  protected,  248,  267. 

Q. 

QUASI  Intestacy,  meaning  of,  73. 

QUEBEC  Will,  not  within  Ancillary  Probates  Act,  888. 

R. 

REAL  ASSETS,  exoneration  of,  284,  453. 
REAL  ESTATE,  will  affecting,  229. 

power  of  personal  representative  over,  248,  264. 

exchange  of  lands  refused,  257. 

sales  before  4th  May,  1891,  confirmed,  259. 

cautions  asrainst,  262. 

rights  of  devisee  of  under  Dev.  of  Estates  Act,  263. 

conveyance  of  under  contract  of  sale,  264. 

sales  free  from  dower,  265. 

subject  to  encumbrance,  267. 

power  to  sell,  lease,  etc.,  may  be  exercised  by  executor^ 
267. 
by  administrator  with  will  annexed,  267. 

saleable  under  execution,  273. 

interest    of    executor    in    before    Dev.  of    Estates  Act, 
277.  619. 

effect  of  contract  to  sell,  279. 

exoneration  of,  284. 

covenants  real,  who  to  sue  on,  343. 

lease  of,  devolution!  in  case  of,  358. 

limitation  of  actions  for  administrators,  430. 

vested  in  executors  without  entry,  434. 

no  merger  of  executor's  interest,  437. 

termor  may  acquire  fee,  438. 

liable  for  mortgage  debts,  461. 

legacy  payable  out  of  when  vested,  686. 

estate  of  trustee  in.  929. 

See  Construction  Sections  of  Wills  Act.  page  284. 
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REAL  SECURITIES,      Investment  in,  1113,  1123. 

RECEIPTS  by  one  of  two  trustees,  329. 
of  trustees  to  be  sufficient,  484. 
effect  of  Joining  in,  1136. 

RECOGNIZANCES,  liability  of  executor  on,  636. 

REDEMPTION  of  pledged  or  mortgaged  chattels,  370,  384. 

REFUNDING  by  legatees,  828.  832. 

REFUSAL  to  act.    See  Renunciation,  130. 

REGISTRATION  of  cautions  under  Dev.  of  Estates  Act,  262. 
of  mortgage  instruments,  330. 
of  probate  or  letters  of  administration,  330. 
of  will.  475,  1178. 
of  caution  under  Succ.  Duty  Act,  583. 

RELATION,  administration  by,  120.  429. 

RELIGIOUS  education,  977. 

REMAINDER,  rights  of  executor  in,  369.  380. 

REMOVAL  of  executors  or  administrators,  145. 
of  guardian,  964. 

RENT,  devolution  of  under  lease,  358. 
distress  for,  412. 

RENTS  and  profits,  executor  liable  for  through  delay  to  sell. 
483. 
liability  of  executor  for,  603,  647.  1107. 
devise  of.  893 

RENEWAL  of  lease,  executor  can  make,  257. 
of  lease,  assets,  379. 
of  lease,  executor  may  make,  659. 

RENUNCIATION  by  executor,  122. 
by  co-executor,  128. 
mode  of  refusal,  130. 
retraction  of.  133. 
effect  of,  on  legacy  to  executor,  765. 
disclaiming  executor  acting  as  agent,  1134. 

REPRESENTATION  among  next  of  kin.  1004,  1026. 
RESIDUARY  includes  lapsed  legacies,  869. 

clause,  general,  effect  of,  670. 

devises,  rules  as  to,  873. 

legatee  preferred  to  next  of  kin,  77. 

representative  of,  may  be  entitled,  79. 

legatee,  rights  of,  948. 
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RESIDUE,  executors  trustees  of,  450. 

legacies    to    be   paid   out  of    mixed,  a  charge  on   land. 

458.  688. 
bequest  of,  carries  income,  775. 
payment  of  (devise),  949. 
payment  of  (legacy),  1053. 

RE^STRAINT  of  marriage,  conditions   in,  698-703. 

RESTS,  taking  account  with,  1150. 

RETAINER,  executors  right  of,  abolished,  607. 
defence  of,  1205-1262. 

RETRACrriNG  administration,  70. 

REVERSIONARY   interest  liable  to  Imperial  Succession  Duty, 
522. 
liable  to  Imp.  ESstate  Duty,  559. 
liable  to  Ont.  Succession  Duty,  574. 

REVOCATION  of  Probate. 

not  allowed  because  deceased  had  not  fixed  place  of  abode 

as  stated.  72. 
assigned  to  Surrogate  Courts,  39. 
DOwer  of  High  Court  as  to,  43,  145. 
in  what  cases,  228. 

REVOKED  grants,  payments  under,  152. 

RULEJS  of  Procedure,  page  387. 

S. 

SALE  by  acting  executors  valid,  238. 

by  executor  to  meet  duties,  589. 

SALES  of  land  by  executors  or  administrators,  253,  254. 
free  from  dower,  265,  266. 
subject  to  encumbrance.  267. 

direction  to  sell  may  be  exercised  by  executor,  267. 
implied  covenants  on^  268. 
duty  of  executor  as  to,  483. 

SATISFACTION,  presumption  of,  710. 
interest  allowed,  799. 

SCIRE  FIERI  enquiry,  1222. 

SEALED  packet,  823. 

SECURITIES  lawful  for  investment,  1123 

SEKJURITY.  See  Administration  Bond. 

SELECTION.    See  Election. 

SERVANTS.    See  Masters  and  Servants,  347. 
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"*"<*»  *•  Paratraph,  omit  tjcfpt  mhert  othencut  mote*. 
SERVICES  charged  on  I«.d.  458.  462 

SETTL^ENT,  advances  under.  1021. 
SHabpo       ***^»8e  Settlement. 
SH«T?vp'"r^  ^  i-npounded  to  pay  debts.  610. 

SMALL  valut  ^"*f' "1""  """**'  ^"^  **'  ^»*»*«  ^^^^  *«!- 
^fxxZ^  ***  °''  "dmlnistratlon.  44. 

SoJtjTr"'"''  ''''^*  '^  '"^  "  -'"  -«*  P"''«'.  ««• 

torn,,  nest  of  kin  may  cite  executor  to  prove  wUl  In. 

oroof  of  willa  in.  214 
SOLICITOR  lUblUty  of  executor  for.  1127. 

When  trustee,  allowances  to.  1154.  1165 
coats,  executor  allowed,  1164. 
Ilea  does  not  extend  to  will.  204. 

epeclal  circumstances  may  affect  grant  of  adnilnlstraUon. 
47  note. 

SI'ECIFIC  devisee  and  specific  legatee,  marshalling  as  between. 

461. 

SPECIFIC  legacy  charged  by  testator.  653. 
distinguished  from  general,  661. 
Courts  averse  to,  667. 
no  abatement  in  case  of.  731. 
interest  urwn,  797. 
delivery  of,  821. 

SPECIAL  occupancy,  subject  to  Dev.  of  Estates  Act,  248,  401 

STATL^raLTETdr^^^^  'T?'^  '"  ^''"^  ^^^  ^-  ^ 
'^^tJAKRED  debt,  payment  of.  596,  1107. 

executor  may  retain,  609. 
STATUTE  of  Administration,  76. 
STATUTE  of  Distrtbution,  origin  of,  9&4. 

provisions  of,  985. 

ota^.J****®''''   ^^^  ^^^     See  also  page  459 
STATUTES,   TABLE  OF,  page  xvii.     ""  ^^  *"^    ^ 
bTOCK,  liability  as  to  limited,  352. 

See  Bank  Stock,  345. 

Joint  Stock  Companies.  346. 

not  to  be  transferred  bv  foreign  o 

beouest  of  a  sum  of,  880.  ^^^Utor.  084, 

STOLEN  goods,  liability  for,  1112. 
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SUBMISSION  to  arbitration,  liability  on,  1085. 

SUBSTITUTED  Executor,  12. 

SUBSTITUTED  Legatee,  where  legacy  lapses,  674. 

SUCCEJSSION,  how  considered  for  purposes  of  Imp.  Success loa 

Duty,  512. 

incidence  of,  519. 

requisite})  for  under  Imp.  Succession  Duty  Act,  529. 
SUCCE^SSION    Duties,    information    and    bond    required    frcm 
trustees,  243,  579. 

liability  of  executors  to  pay,  485. 

property  liable  to  in  Ontario,  571,  583. 

foreign  property  brought  into  Province,  584. 

exceptions  to  Act,  572. 

future  estates,  574. 

commuting  duties,  575. 

information  required  from  executors,  243,  579. 

valuation  of  property,  579. 

when  duty  to  be  paid,  582. 

property  transferred  before  death,  583. 

becuest  to  executor.  586. 

executors  may  sell  property  to  meet,  589. 

time  for  payment,  582,  590. 

duties  a  debt  to  Crown,  591. 

Duty.     See  Imperial  Succession  Duty, 

See  also  Table  of  Statutes,  xvii.,  and  App.page  461.  471,. 
474. 
SUCCE13SOR,  who,  for  purposes  of  Imp.  Succession  Duty,  527. 
SUPERSTITIOUS  uses,  explained,  835,  849. 

illegal,  835. 
SUPPOSED  intestacy,  persons  acting  under,  245. 
SUPPRESSED  will,  procedure  to  obtain,  201,  208. 
SURROGATE  Courts,  in  Ontario,  account  of,  38. 

Jurisdiction  of,  39. 

appealer  from,  45. 

administration  of  effects  of  aliens.  52. 

may  grant  administration  to  stranger,  64. 

caveat,  146. 

power  of,  as  to  assignment  of  bonds,  186. 

as  to  removal  of  executors  or  administrators,  141. 

fees  in  cases  of  life  Dollcies,  350. 

right  to  appoint  guardians,  964. 

should  not  interfere  when  administration  suit  pending'^ 
1162. 

SURROGATE  Courts  Act.  {?ee  Table  of  Statutes,  page  xvil. 
SURVIVAL  of  powers  between  co-executors  and  administrators^ 
235.  257. 
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SURVIVING  executor,  conseDt  of,  to  sale,  452. 
receipts  by  effectual,  329. 
devisees  may  raise  money  to  pay  charges,  867. 
Dartner  must  eue  alone,  llSl. 

T. 

TABLE  of  Distribution,  page  348. 

TAXES,  to  be  kept  paid,  480. 

TEMPORARY  administration  cum  testamento  annexo,  29. 

in  absence  of  next  of  kin,  61. 

other  instances,  109,  125. 
TENDER,  defence  of,  1203. 
TENOR,  executor  according  to  the,  7. 
TERM  of  years,  see  Rents. 

how  far  devolve  on  executor.  404,  764. 
TESTAMENTARY  paper,  production  of.  208. 
TIME   of   vesting   of   executor's  estate,    as   distinguished    from 

administrator,  428. 
TORTS,  actions  in  respect  of,  340. 

of  deceased,  liability  for,  627. 
TRADE,  liability  of  executor  carrying  on,  382.  1087-1095,  1152. 

TRADE  marks,  rights  of  executors  as  to,  349. 

TRESPASS,  action  of,  630. 

TRESPASSER,  chattels  taken  by.  liability  for.  390. 

TROVER,  action  of.  629. 

TRUST  Companies,  may  act  aa  executors.  16. 
liability,  20. 
inspection,  25. 
powers,  26. 

TRUSTEE  for  sale,  difference  between,  and  executor  or  adminis- 
trator, 255. 

TRUSTEE  ACT.     See  Table  of  Statutes,  page  xxi. 

TRUSTEES,  covenants  by,  implied,  268. 
appointment  of  new,  246. 
estate  taken  by,  333,  930. 
executor  liable  as,  1C99,  1140,  1168,  1232. 
result  if  executor  acts  contrary  to  trust,  1143. 
limitation  of  actions  against,   1175-1177. 

U. 

UNCERTAIN  estate,  determination  of,  314. 
UNCOMPLETED  contract  to  purchase,  money  recoverable,  275. 
UNCONTESTED  cases,  proof  required  in,  72. 
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UNDISPOSED  of  residue  goes  to  next  of  kin,  450. 
UNOPENED  packet,  duty  of  executor  as  to,  823. 
UNPAID  pwchase  money,  lien  for,  a  charge,  462. 

V.  t» 

VALUATION  of  property  under  Succession  Duties  Act,  579. 

VEGETABLE  chattels.  304. 

VEJSTED  legacy,  rules  for  determining,  682. 

,  presumption  in  favour  of  children,  685. 

;  if  legacies  payable  out  of  real  estate,  686. 

effect  of  postponement  of  payment,  785-808. 
interest  allowed  on,  806. 
VOID  and  voidable  grants,  distinction  between  payments  under 

revoked  grants,  152. 
VOIDABLE  administration,  143. 
VOLUNTARY  payment  by  executor,  613. 

transfer  of  property  does  not  free  from  Succession  Duty, 
571. 

W. 

WAIVER  of  lease  by  executor,  649. 

WANT  of  parties,  actions  not  to  be  defeated  for,  353. 

WASTE,  action  of,  630. 

WIDOW,  entitled  to  administration,  48. 

land  may  be  sold  free  from  claims  of,   265. 

may    be   appointed    guardian    where    Insurance    money 
payable,  350. 

election  by,  when  fund  blended,  449. 
interest  when  chargeable,  816. 

rights  of,  under  Dev.  of  Estates  Act,  989. 

gets  no  benefit  from  advancement,  1019. 
WILL,  production  of  may  be  compelled,  201,  203,  208. 

made  by  British  subjects  after  6th  August,  1861,  164. 

executor,  only  person  to  prove,  201. 

destroyed   or  suppressed,   procedure,   202. 

proof  of— See  Probate,  187. 

lost  will,  223. 

registration  of,  475. 

condition  that  legatee  shall  not  dispute,  697. 

speaks  from  death,  857. 
WILLS  ACT.    See  Table  of  Statutes,  page  xx. 
WITHDRAWAL  of  cautions  under  Dev.  of  E^states  Act,  262. 
WRONG  person,  payment  to,  597. 
WRONGS  to  real  estate,  actions  for.  340. 

to  personal  estate,  actions  for,  340. 
WRONGFULLY,  chattels  token,  liability  of  executor  for,  392.    ^ 
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